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ON THE LIABILITY OF AN AGENT UPON A 
WRITTEN INSTRUMENT CONNECTED 
WITH THE SUBJECT OF HIS AGENCY.* 
It is a popular fallacy, and an annoying one to him 

who is disposed to regard legal science from a logical 
point of view, that the common law is composed of a 
series of irregular precedents, laid down from time to 
time, according to the notions of this court or of that, 
contradictory of each other in an eminent degree, and 
destined to be overthrown whenever expediency shall 
require it —a system unsymmetrical, illogical and un- 
stable. 

But it is, after all, in the results of judicial inquiry 
which stand to-day as the rules of civil action, that the 
true value of the common law in its slow development 
is to be found; in so far as the principles advanced 
ages ago it may be, by judges of very different mental 
habits, ani under an infinite variety of circumstances, 
unite to form a harmonious whole; in so far as the 
rules applied in the ruder ages of society serve to-day 
in the far more complex system of affairs, so far must 
one recognize, beyond the uncouth formality and the 
clumsy fictions of the older law, that law in its sym- 
metry as a science, advancing by self-evolution as all 
science, slowly and irregularly, but none the less 
surely toward its ultimate perfection. 

Nowhere, perhaps, are these principles more clearly 
apparent than in the broad subject under discussion 
—that of agency —not forming, it may be, in strict 
truth, a distinct department of the law, but rather a 
modifying element of all departments. The rules 
governing it are in a high degree those of good sense 
and natural justice; first applied very many years 
ago as they were to a simple state of society, shut up 
within itself, so to speak, by the international jealousy 
of the times, yet, by their intrinsic force as rules of 
positive law, they rest firmly to-day in the vast 





* The following essay by John H. Inness, was awarded the 
$100 prize at the recent commencement of the Columbia 
College Law School. 





complexity of commercial and financial affairs as the 
basis of the many and various rights and duties aris- 
ing from delegated authority. 

The relation of principal and agent, and its recog- 
nition by the law, is founded on the public good, as 
promoted by the facilitation of business transactions 
and the consequent ultimate increase of production, 
and it is to this policy that the rules of action, as laid 
down by the courts, are to conform. It is this policy 
which has led to the abandonment of the civil law 
doctrines in their harshness and illiberality, whereby 
contracts made through the instrumentality of an 
agent did not in gexeral bind the principals to each 
other. 1 Dom. Civ. Law, B. I, title 15, § 3. Such 
laws are inconsistent with a spirit of trade and com- 
merce. It is a far broader and more comprehensive 
view to hold every transaction of the agent as that 
of his principal, when such conclusion shall be just 
and reasonable toward all parties concerned. 

Accordingly, the two great fundamental rules under- 
lying this subject are never to be lost sight of in 
discussing it, that the principal must answer to third 
parties for all acts which ‘he has authorized his agent 
to perform, and also for those which such parties had 
just reason to believe were authorized by him. But 
at these limits the protection of the agent ceases, and 
beyond them a counter policy arises to restrain the 
exercise of unwarrantable authority. 

In discussing that branch of the general liability of 
an agent, which forms the subject of our essay — his 
liability on written instruments connected with the 
subject-matter of his agency —it will be proper to 
notice, first, the grounds of liability, and, second, the 
special cases in which that liability may arise, 


SECTION I. 


OF THE GROUNDS OF AN AGENT’S LIABILITY, 

1. Where the agent has no authority, or where he has 
exceeded his authority.— It is obvious that, in the case 
of a total lack of authority on the part of the agent, 
any contract made by him with an innocent party 
must be considered as being emphatically the contract 
of the agent himself, since there can be no resort to 
the supposed principal, And it cannot affect the case 
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in this aspect, that the agent, supposing himself to 
possess the requisite power, has acted in the most 
perfect good faith, for it is a rule which, under the 
equitable doctrines to which the courts more and 
more incline, has almost attained the force of an 
axiom in law, that one who asserts that which he 
does not know to be true is equally at fault with one 
who asserts what he knows to be untrue; so that, 
where a person, in the absence of his friend, accepts 
a bill drawn upon him, without authority to do so, 
and merely to save the friend from future trouble, his 
laudable motives will not relieve him from liability to 
an innocent indorsee of the bill. Polhill v. Walter, 
3 B. & Ad. 114. 

Nor can an agent who has exceeded his authority, 
from a misconstruction of the same, set that up as 
discharging himself from liability, it being a mistake 
of law, not available as a defense either at law or in 
equity. This rule, founded on already existing prin- 
ciples of the common law (and recently affirmed in 
England in Kilner v. Bazter, E. L. R., 2 C. P. 174), 
was recognized at a very early period in the history 
of the jurisprudence of this State in the case of 
Dusenbury v. Hillis, 3 Johns. Cas. 70, where an 
attorney, who, under a mistake as to the extent of 
his powers, had signed a promissory note for his 
principal, was held liable as maker of the note. This 
case has been followed by many others, prominent 
among which are Meech v. Smith, 7 Wend. 315, and 
Palmer v. Stephens, 1 Denio, 471, holding substantially 
the same views, though in a late case in the court of 
appeals it was urged by Selden, J., that the liability 
of the agent in such cases rested rather upon the 
breach of an implied warranty of authority than 
upon the instrument itself. White v. Madison, 26 N. 
Y. 117. This view seems unsatisfactory when ap- 
plied to the case of negotiable paper, and, certainly, 
ought not to be admitted as affecting injuriously the 
rights of indorsees in good faith. 

2. Where the principal is undisclosed. —In the case 
of dealings by an agent in his own name, and with- 
out reference to his principal, there is a certain want 
of fairness and candor toward the other contracting 
party, which, independently of the agent’s part in the 
contract itself, would seem to throw a liability upon 
him. It is his duty to inform persons transacting 
business with him of the subordinate position which 
he holds: “He must say plainly,” says Lord Ellen- 
borough, “TI am the mere scribe, or he will be liable.” 
Leadbitter v. Farrow,5 M. & 8, 345. These prin- 
ciples became firmly settled in England by a series 
of cases toward the close of the last century, promi- 
nent among which was that of George v. Clagett, 7 
Term R. 359, where it was held by Lord Kenyon, that 
where an agent sold goods in his own name, and the pur- 
chaser knew nothing of the principal, on the agent’s be- 
coming bankrupt and the principal demanding the price 
of the goods from the purchaser, the latter might set off 
a claim existing against the agent. This doctrine has 





been followed in numerous cases (see 3 Burr. 1921), 
but was narrowed down, so as to relieve the agent 
from liability where the contracting party knew of 
the principal, or might have known of him, had he 
taken the trouble to inquire, as by examining the 
books of the agent containing the written contract. 
Baring v. Corrie, 2 B. & Ald. 137; see, also, Morrison 
v. Currie, 4 Duer, 79. The general liability of the 
agent in this class of cases is fully recognized in New 
York under the doctrines both of law and of equity 
(Mills v. Hunt, 20 Wend. 431; McComb v. Wright, 4 
Johns. Ch. 659); and while the subsequent discovery 
of the principal operates to give the contracting party 
an additional security, it can in no way divest the 
agent of a liability thus acquired. Rossiter v. Ros- 
siter, 8 Wend. 494. 

It may be proper in this connection to note an 
apparent exception to the rules as just stated, but one 
which we cannot help thinking depends altogether 
upon the peculiar circumstances of the case in which 
it was presented. In The Bank of Rochester v. Mon- 
teath, 1 Denio, 402, the members of a copartnership 
had agreed that all their business in the city of Albany 
should be carried on by their agent at that place in 
his own name. An action being brought against the 
firm on several bills drawn upon the agent and accepted 
by him, it was held that the partners were liable, and 
this upon the ground that the agent’s name was the 
partnership name for all the purposes of transacting 
the business of the firm at Albany; and the partners 
could bind themselves by that name as well as by any 
other. This decision leads to the conclusion that the 
agent had incurred no personal liability; yet, if under 
the same state of facts the agent— instead of being, 
as he was, a man of no financial credit whatever — 
had possessed large pecuniary resources, it would 
certainly seem most unjust that an innocent contract- 
ing party should be barred from resort to him in the 
event of the insolvency of the copartnership; and 
in such a case we think that this apparent exception 
would fail. 

3. Where the agent acts for a foreign principal. — 
Where the principal resides in a foreign country, one 
who contracts with the agent cannot in general be 
supposed to have any accurate knowledge of the 
financial standing of the principal, and on that account 
a presumption arises that credit must have been given 
to the agent himself, which presumption the agent 
must rebut in order to escape liability. Paterson v. 
Gandasequi, 15 East, 62; Addison v. Gandasequi, 4 
Taunt. 573. So it was held in the case of De Gaillou 
v. L’Aigle, 1 Bos. and P. 8 and 356, where a husband 
who resided out of England had given his wife in 
London a power of attorney to transact his business, 
that she was personally liable on her contracts, and 
this, too, in spite of her coverture. And ratification 
by the principal in this case, as in all others, cannot 
cut off the contracting party from any equities he 
might have against the agent. 
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It seems to be the view that for the purpose just 
noticed, the States of the Union are foreign to each 
other. Zuintor v. Prendergast, 3 Hill, 72. 

4. Where the agent voluntarily incurs liability — An 
agent may, unquestionably, by giving to the other 
party the support of his personal credit, become 
not only secondarily liable, as guarantor, but in some 
cases primarily so. Jones v. Littledale, 6 Ad. & El. 
486; Tanner v. Christian, 29 Eng. L. and Eq. 103; 
White v. Skinner, 13 Johns. 307. Still, in the case 
of an agent of a known principal acting within the 
bounds of his authority, the evidence must be very 
clear that personal credit was given to the agent 
rather than to the principal, since there is a pre- 
sumption to the contrary, which must te rebutted by 
the party who seeks to establish the agent’s liability. 
Nevertheless it seems to be the law in New York 
that, when an action is brought against a principal 
upon a contract made by his agent, he may set up as 
a defense the fact that exclusive credit had been given 
to the agent. Meeker v. Claghorn, 44 N. Y. 349. 

5. Where there is no responsible principal. — Where 
one representing an irresponsible person enters into 
contracts as agent of that person, it is a just and 
equitable rule that such agent shall answer upon the 
contract personally. A good illustration of this 


principle is found in the case of Zurrell v. Collet, 1 


Esp. 320, where a father, to whom a business be- 
longed, had from old age become impaired in mind to 
such an extent that he was utterly incapable of at- 
tending to his affairs. Here it was held, that his son, 
who carried on the business for him, was, in reality, 
liable, and the proposition was laid down by Lord 
Kenyon, that it is upon the ostensible conductors of 
business that contracting parties have a right to rely. 
Similar questions have arisen in the case of infants 
and lunatics, where substantially the same views have 
obtained. See Thacher v. Dinsmore, 5 Mass. 299; 
Forster v. Fuller, 6 id. 58. On like grounds, where 
parties entered into a contract in favor of a company 
not at the time incorporated, they were held person- 
ally liable. Kelner v. Baxter, Eng. L. R., 2 C. P. 174. 


SECTION II. 


THE LIABILITY OF AN AGENT ON VARIOUS CLASSES OF 
WRITTEN INSTRUMENTS, 


The various instruments upon which an agent may 
incur liability may be grouped into three general 
classes: 1. Sealed instruments; 2. Written agree- 
ments not under seal; and 3. Negotiable paper. 

1. Sealed instruments.—The importance attached 
by the old common law to sealed instruments, arising, 
as it did, from the solemnity attendant upon their 
execution, led to a great degree of rigor in constru- 
ing them, and a jeaious care that the requisite formal- 
ities should be complied with. It is obvious, that this 
watchfulness was in no case likely to be more stringent 
than in the execution of sealed instruments by an 





agent, and, accordingly, we find such execution 
limited by a variety of restrictions, as, for example, 
that it must be by virtue of a power of as high author- 
ity as the instrument is itself to possess, that the cov- 
enants in the instrument must purport to be those 
of the principal by his agent, and that none of the 
necessary minor formalities shall be omitted. See 
Combe’s Case, 9 Coke, 75. If these conditions 
have been complied with, it is universally admitted 
that the principal is liable, and he alone; if they have 
not, the rule is as widely accepted that the principal 
is discharged and the agent is responsible. 

But this very rigor of construction of which we 
have spoken requires that, if the covenants are not 
those of the principal—by reason of a defective 
execution or a lack of authority by the agent, or 
whatever the cause may be—yet the agent shall 
only be held upon them, when the language used or 
the mode of signing may reasonably be considered to 
have the effect of making him a party to the instru- 
ment. Hopkins v. Mehaffy, 11 Serg. & R. 126; 
Stone v. Wood, 7 Cow. 453; White v. Skinner, 13 
Johns. 307. To go beyond this would be to trespass 
upon the rule forbidding the introduction of parol 
evidence to vary a written contract; accordingly, in 
all cases not within the principle as just stated, the 
remedy is to be found in an action of tort against the 
agent for damages sustained from his wrongful act. 
Abbey v. Chase, 6 Cush. 56. 

2. Written agreements not under seal. — Questions 
concerning the liability of an agent upon instruments 
of this class are of extreme frequency, and the adjudi- 
cated cases present a bewildering conflict of views. 
Yet it is believed that the diversity of opinion arises 
rather upon the nature of the liability than upon the 
fact of liability itself, and that the agent’s responsi- 
bility, in some form or another, is very generally 
recognized by the courts in the various instances 
previously mentioned, such as lack of authority, undis- 
closed principal, ete. The real point of discussion, 
however, is, whether the agent is so responsible, ex 
contractu, upon the instrument itself, or in an action 
on the case for damages. 

There is a desire on the one hand that the contract 
shall rather stand than fall, which has led to a very 
great liberality, to say the least, of construction, for 
the purpose of bringing in the agent as a party when 
the principal cannot be held. This view prevailed 
generally in the earlier English cases, prominent among 
which is that of Cass v. Rudele, in 1692, where the 
court of chancery entertained a bill against an agent 
who had entered into articles of agreement for the 
purchase of several houses in the island of Jamaica, 
and, after performing the contract in part, refused to 
complete performance on the ground of having no 
effects of the principal in his hands. A decree for 


specific performance of the contract was given, and 


this, though the houses had, pending the suit, been 
destroyed by an earthquake, The decree was after- 
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ward confirmed on appeal to the house of lords. 
Cass v. Rudele, 2 Vern. 280. See, also, Appleton v. 
Binks, 5 East, 148. 

Of late years, however, the current of decisions 
has been opposed to this view, and it has but little 
force in the English law at present. See Jenkins v. 
Hutchinson, 13 Q. B. 744; Lewis v. Nicholson, 12 Eng. 
L. & Eq. 430. It has, however, until within a few 
years, been very uniformly followed in the State of 
New York. White v. Skinner, 13 Johns. 307; Stone 
v. Wood, 7 Cow. 453; Palmer v. Stephens, 1 Denio, 
471. But recently several cases in the supreme court 
have seemed to militate quite strongly against it. 
Walker v. Bank of New York, 13 Barb. 639; Sher- 
man v. N. Y. C. R. R. Co., 22 id. 239; Church of 
St. Peter v. Varian, 28 id. 644. 

The other theory as to the agent’s liability, and one 
which seems founded on much more logical principles 
than the preceding, is generally adopted at present in 
England and our own eastern States, and is quite 
similar to the rule mentioned in speaking of contracts 
under seal, namely, that if the contract does not bind 
the principal we are to examine whether apt words 
are used to bind the agent; if so, he is liable on the 
contract; if not, the remedy is an action against him 
on the case for wrongfully assuming authority to act 
as agent, the contract under this latter aspect being 
considered as wholly void. Ballou v. Talbot, 16 Mass. 
461; Ogden v. Raymond, 22 Conn. 385; Woodes v. 
Dennett, 9 N. H. 55. 

3. Negotiable instruments. — In the case of such in- 
struments as promissory notes and bills of exchange, 
a new element is found, namely, their capacity of 
passing into the hands of parties foreign to the original 
contract. Accordingly, when one acting as agent 
becomes a party to such paper, either as maker, 
acceptor or indorser, we may consider his consequent 
liability under two very different aspects which it 
assumes — first, as between the original parties to the 
instrument, or as between the agent and an indorsee, 
with notice of the existing state of facts; and secondly, 
as between the agent and indorsees, in good faith and 
ignorant of the fact of agency. 

I. We have spoken of the agents becoming a party 
to the instrument; this, of course, will only be the 
case where there has been a faulty execution; for, 
where the agent B., acting within the scope of his 
authority for his principal A., signs, or accepts, or 
indorses, as the case may be, under the form “ A. by 
B.,” he makes the act that of the principal, and can- 
not be considered as being himself a party to the in- 
strument. But if an agent sign his own name to the 
note, and there is nothing upon the note to show the 
fact of agency, it is believed that he cannot relieve 
himself from liability even as against a party know- 
ing of the facts of the case, to say nothing of an en- 
tirely innocent person, since parol evidence cannot 
be admitted to destroy the effect of the instrument. 
Maber vy. Massias, 2 W. Bl. 1072; Leadbitter v. Far- 








row, 5 M. & 8.345; Hovey v. Magill, 2 Conn. 680; 
Pentz v. Stanton, 10 Wend. 271. On these grounds, 
where a bill was drawn upon the agent of a corpora- 
tion personally, and accepted by him “ For the com— 
pany, A. B., agent,” it was held, that he was liable 
on the instrument, for, since he chose to accept a bill 
drawn upon him thus absolutely, he must be consid- 
ered to have done so unconditionally. Mare v. 
Charles, 5 Ell. & Bl. 978; see, also, Stevens v. Hill, 
5 Esp. 247. 

However, in case the instrument contains enough 
upon its face to render it fairly doubtful whether the 
principal or the agent is to be looked to, then the rule 
as to parol evidence is inapplicable, and the agent 
may discharge himself from liability by showing that 
the consideration passed to his principal, that exclu- 
sive credit was given to him, and like defenses. Kid- 
son Vv. Dilworth, 5 Price, 564; Mott v. Hicks, 1 Cow 
513; Brockway v. Allen, 17 Wend. 40; Olcott v. Tioga 
R. R. Co., 27 N. Y. 546. 

II. But when an agent has become a party to a 
negotiable instrument, and it has been transferred by 
indorsement to third persons, then, no matter what 
description of his agency he may have added to his 
signature, he is still held personally liable, by reason 
of the principle on which the theory of negotiable 
paper rests, that, when the note or bill has passed be- 
fore maturity, and for value, into the hands of one 
who was a stranger to the original contract, all equi- 
table defenses which may have existed as between the 
parties to that contract are cut off. Each indorsee 
has a right to rely upon the credit of previous par- 
ties, and cannot be expected to go into inquiries as to 
whether any particular one of them was acting for 
himself or for another when he signed or indorsed 
the instrument. Polhill v. Walter, 3 Barn. & Ad. 
114; Dusenbury v. Lillis, 3 Johns. Cas. 70. 


The foregoing sums up in a very general way some 
of the leading principles governing the liability of an 
agent to parties contracting with him. Technical as 
any particular rule may appear, and harsh in its appli- 
cation to individual cases, yet it cannot be doubted 
that the ultimate effect of all is to lend a powerful 
element of security to dealings with agents, to induce 
greater method and regularity in business trans- 
actions, and to widen and strengthen commercial 
intercourse. 

——_—- >o —— 
AMERICAN REPORTS AND REPORTERS. 
No. X. 
(Concluded.) 
MINNESOTA. 

The supreme court of the Territory of Minnesota 
was organized in June, 1849. In July, 1851, William 
Hollinshead was appointed reporter by the court, and 
reported cases decided at the July term, 1851. In 
March, 1852, Isaac Atwater (afterward judge of the 





THE ALBANY LAW JOURNAL. 5 








supreme court of the State) was appointed reporter 
by the governor, and reported cases decided at the 
July term, 1852. The reports of Mr. Hollinshead and 
Mr. Atwater were published as an appendix to the 
session laws of 1853, in pursuance of an order of the 
court, under the respective titles of ‘“ Hollinshead’s 
Reports” and “ Atwater’s Reports.” In February, 
1854, John B. Brisbin was appointed reporter, and 
reported the cases decided at the January term, 1854. 

Michael E. Ames was appointed reporter in March, 
1856, and commenced the preparation of a volume of 
reports, but he resigned in October, 1857, and was 
succeedei by Harvey Officer, who reported cases de- 
cided in January of 1856, ’57 and ’58, and, combining 
his own reports with those of his predecessors, com- 
pleted a volume styled “1 Minnesota,” containing the 
reports of all cases decided from the organization of 
the territorial court until 1858, when Minnesota was 
raised to the rank of a State. On the organization 
of the supreme court under the State constitution, it 
became the duty of the judges to appoint a reporter 
of its decisions, and Mr. Officer was thereupon con- 
tinued as reporter, and prepared eight additional 
volumes (2-9 Minn.), containing cases decided from 
the organization of the State supreme court until 
1864. Wm. A. Spencer succeeded Mr. Officer as State 
reporter, and has already produced six volumes (10-15 
Minn.), containing cases decided in 1864-70, 


NEVADA. 

Nevada was admitted into the Union of States in 
1864, and the first regular term of its supreme court 
was held in January, 1865. By an act of the legisla- 
ture of the State, passed in March, 1865, it was 
provided as follows: 

§ 1. It shall be the duty of the judges of the supreme 
court of this State, to render written decisions in all 
cases to them submitted, except when cases on appeal 
are discussed on ex parte motion. 

§ 2. It shall be the duty of the judges of the supreme 
court to prepare for publication, by giving the title of 
the cause, a syllabus of the points decided, a brief 
statement of the facts bearing on the points decided 
(when the same are not sufficiently stated in the opin- 
ion), the names of the counsel and a reference to such 
authorities as are cited and have a special bearing on 
the case. It shall also be the duty of such judges to 
make an index to each case as decided.” 

In pursuance of this statute the judges procured the 
pnblication of the first volume of the “ Nevada State 
Reports,” which contains cases decided in the year 
1865, and bears the name of J. F. Lewis, the chief 
justice of the court. The subsequent volumes of the 
Nevada State Reports have been prepared for publica- 
tion by Alfred Helm, clerk of the court, under the 
direction and supervision of the judges, and assisted 
by Theodore H. Hittell. The last volume (6 Nev.) 
contains cases decided in 1870-71. 

NEBRASKA. 

The laws of Nebraska relative to reports and re- 

porters are neither explicit nor arbitrary. The judges 





may report their own decisions or appoint a reporter, 
who shall hold his office at the pleasure of the court. 
But one solitary report has been evoked from the 
decisions of this young but immense State, and that 
is published by James M. Woolworth, counselor at 
law, and is called “1 Nebraska.” The historian of 
1882 will probably have a larger number of Nebraska 


reports to record. 
IDAHO. 


Idaho, too, has its “ one” volume of reports, contain- 
ing a few cases decided in the supreme court of the 
territory in 1866-67, reported by John Cummins, who 
tells us, in his preface, that “the business of the su- 
preme court” is “not accumulating with a great 
deal of rapidity.” But, at the close of his preface, 
the reporter follows the example of the reporters of 
many of the States whose reports may be numbered 
by the score, but whose reporters will never cease (it 
seems) to publish works for which apologies are neces- 
sary. He says: “Confident that their utility and 
value in the honest administration of our laws will 
greatly outweigh the errors and imperfections they 
may contain, I tender these reports to an indulgent 


profession.” 
CALIFORNIA. 


The rise of the greatest of the Pacific States in 
population and power has scarcely surpassed the 
rise of its litigation in extent, and its adjudications in 
authority. The first volume of reports, styled “1 Cal- 
ifornia,” was reported by Nathaniel Bennett, one of 
the judges of the supreme court, and contained cases 
decided in 1850-51. The reporter, in his preface, fur- 
nishes the profession with a clear view of the devel- 
opment of law in California, and the organization of 
the State government and the courts, and gives the 
history of his volume of reports thus: “ A statute of 
the State authorized the supreme court to appoint a 
reporter, and it appointed Edward Norton, Esq. He 
had, as early as May, 1851, advanced far in the prepa- 
ration of a volume of reports, but his manuscript was 
destroyed in the fire of May 4, 1851 (San Francisco). 
He then resigned his office, and the undersigned, by 
the advice of his associates on the bench, assumed the 
task ef reporting the decisions.” 

On the completion of Judge Bennett's Reports, H. 
P. Hepburn was appointed reporter and produced 
three volumes (2-4 Cal.), containing cases decided in 
1852-54. “Five” California was reported by Wm. 
Gouverneur Morris and contained cases decided in 
1855. Then follow Booraem’s Reports, by H. Toler 
Booraem, three volumes (6-8 Cal.), containing cases 
decided in 1856-57; Lee’s Reports, by Harvey Lee, 
four volumes (9-12 Cal.), containing cases decided in 
1858-59; Harmon’s Reports, by John B. Harmon, 
three volumes (13-15 Cal.), containing cases decided 
in 1859-60; Bagley & Harmon’s Reports, by David 
Z. Bagley, official reporter, four volumes (16-19 Cal.), 
containing cases decided in 1860-62; Hillyer’s Re- 
ports, by Curtis J. Hillyer, three volumes (20-22 
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Cal.), containing cases decided in 1862-63; Tuttle's 
Reports, by Charles A. Tuttle, ten volumes (23-32 
Cal.), containing cases decided in 1863-67, and Hale’s 
Reports, by J. E. Hale, five volumes (33-37 Cal.), con- 
taining cases decided in 1867-69. In 1870 the legis- 
lature repealed all former laws relative to the reporter 
and- enacted among other things that “§ 3. It shall be 
the duty of the reporter of the supreme court to pre- 
pare, in an exact and accurate manner, a report of all 
such cases decided by said court as he may be direct- 
ed to report by the court. Each report shall include 
the title of the case, a synopsis of the points decided, 
aclear and brief statement of the facts, so far as may 
be necessary to present distinctly the points decided 
when such statement is not given in the opinion of 
the court, the points made and authorities cited by 
counsel, so far as the same are passed upon in the 
opinion of the court, with the names of the counsel 
and the opinions of the court, subject to the supervis- 
ion and correction of the judges.” Under these ex- 
plicit regulations Tod Robinson was appointed 
reporter and published one volume (38 Cal.), contain- 
ing cases decided in 1869. Mr. Robinson was suc- 
ceeded by R. Aug. Thompson, who has reported two 
volumes (39, 40 Cal.), containing cases decided in 
1870-71. 
OREGON, 

The reports of this State are neither numerous nor 
voluminous. They consist of two volumes, reported 
by J. G. Wilson, clerk of the supreme court. The 
first volume contains cases decided in the supreme 
court of the Territory, from 1853 to 1859, at which 
time Oregon became a State, and cases decided in the 
supreme court of the State, from 1859 to 1862. The 
second volume contains cases decided in the supreme 
court of the State, from 1862 to 1869. 


WASHINGTON TERRITORY. 
There is a little volume of reports called the 
“Washington Territory Reports,” and “published by 
authority,” containing cases determined in the su- 
preme court of the Territory, from its organization in 
1854 to 1864. It was published at Olympia, and 
with such dignified, patriotic and classic names as 
“ Washington” and “Olympia” upon its title page, it 
is a pity that its authorship remains in wmbris. 
— peo 
CURRENT TOPICS. 


A daily contemporary asks: “ Would it not be well 
for journalists to advocate the enactment of a law for 
the protection of witnesses, and in the meanwhile 
applaud, as schoolmasters of the bar, those who hold 
lawyers responsible outside of the court-house for 
what they have said within it?” A witness who 
tells his story in a straightforward, truthful way 
never needs any “protection.” It is only that class 
of witnesses who intends to tell the truth only as a 
last resort that needs protection, and in view of this 








fact we can very well understand our contemporaries’ 
suggestion, for a “fellow feeling makes him wondrous 
kind.” With editors “as schoolmasters of the bar,” 


we should reasonably expect to reach a capacity for 
libel, slander, and “all uncharitableness,” never before 
reached by any bar in the world. 


The Stokes trial has demonstrated, if any demon- 
stration was necessary, the utter futility of the act 
of the last session relating to challenges of jurors in 
criminal cases (ch. 475), at least in so far as that act 
sought to make intelligent reading men competent to 
act onajury. That act provides that the formation 
or expression of an opinion, etc., shall not be a suffi- 
cient ground of challenge for principal cause “ pro- 
vided,” ete., leaving the law as to challenge for favor 
precisely as it stood before. So that a man who has 
formed or expressed an opinion or impression may 
be challenged for favor, and set aside by the triers as 
readily as ever. Nor do we discover that a statute 
can be made that will obviate the existing objections, 
if they are objections, for while a challenge for prin- 
cipal cause is to be decided by the judge strictly 
according to the law, a challenge for favor is to be 
decided by the triers, and, if they see fit to disregard 
a rule of law or a statute, there is no revising their 
decision. 


The action of Judge McCunn’s counsel in with- 
drawing from his defense seems, on its face, somewhat 
extraordinary, but whether it was the result of a con- 
viction that the case was hopeless from lack of merit, 
or from the temper of the senate, opinions differ. The 
counsel, who are certainly honorable men, and worthy 
of credit, publicly declare their belief in the judge’s 
innocence of intentional wrong, and base their action 
on the assumption that a fair trial was not to be had. 
It is well understood that a counsel is stepping outside 
of the utmost limit of his duty to his client when he 
declares a belief as to his client’s innocence, contrary 
to his personal convictions. With this in mind, we 
can but accept the reasons for the withdrawal assigned 
in the communication, which we print elsewhere. 
This action had the desirable effect of cutting short an 
investigation which bade fair to drag its slow lengths 
along for weeks. The objection of the counsel to the 
jurisdiction of the senate, as we have before explained, 
was based on the theory that the governor had not 
recommended the removal of Judge McCunn in the 
manner prescribed in the eleventh section of article six 
of the constitution. 


The senate, on Tuesday last, voted unanimously to 
remove Judge McCunn from office, and so we are, at 
least for the time being, rid of another of the few 
judges who, wittingly or unwittingly, have brought 
reproach upon our judiciary. If his counsel have that 
faith in him and his cause that they profess in their 
letter, they will speedily bring the question before the 
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court of appeals, but we apprehend that the ex-judge 
is even beyond the aid of that court. The senate is 
now hearing the charges against Judge Prindle, who, 
if a tithe of the contemptible little tricks and frauds 
and piccadillos sworn to are true, ought to be ousted 
and debarred from ever again holding even the slightest 
place of public trust — yea, even that of pound-master. 


The Law Magazine and Review, in commenting 
upon the grave difficulties which the State of New 
York is having with its judges, very wisely and 
laconically says: “The only remedy which our Amer- 
ican brethren can adopt is to pay their judges better, 
and let them hold office for life. So long as it is far 
more profitable in every way to be a dealer in second 
hand clothes, or to keep a second-rate tradesman’s 
shop than to be a judge, so long will complaints of 
corruption be heard. In this benighted and used up 
country, we pay our superior judges a minimum of 
£5,000 a year, give our lord chancellor £10,000, let 
them all have considerable patronage and power; 
clothe them with big wigs and wonderful gowns, the 
former at least ugly and uncomfortable; give them 
titles of honor; and, when they go on circuit, sur- 
round them with the state of a king, with trumpeters, 
halbertmen, assize service, sheriff’s carriage, and all 
sorts of paraphernalia, all of which is eminently 
stupid from one point of view, since justice could be 
quite as well administered by any of the judges in his 
shirt sleeves, but all of which makes our administra- 
tion of law pure, and makes it, what, according to 
Bentham, is of more importance, seem pure; makes 
our judges entirely independent, and makes the office 
so highly valued, that the best men in the profession 
are willing to take it.” 


If any thing should be kept secure and free from 
liability to destruction or deterioration it is the 
records of legal documents — wills, deeds, judgments, 
etc.—upon the preservation of which depends the 


ascertainment of the title to all real estate. And itis 
not to be wondered at that Judge Pinkney and others 
of Baltimore are troubled about the safety of the 
“chancery records” of the circuit court, which have 
been removed from the court-house, where they were 
deposited in a fire-proof room, to an old masonic hall 
lately purchased by the city for court purposes. 
These records are described to be “of the greatest 
value” — “of nearly twenty years’ accumulation”— 
deposited in a “building old, or a mere tinder-box, 
greatly exposed to the dangers of conflagration.” 
The judge remonstrated against their removal to this 
insecure depository, and has since directed a memo- 
rial to the common council of the city, protesting 
against allowing them to remain there. But the com- 
mon council have heeded not thus far. The chancery 
records of the city of Baltimore are not the only 
legal records which are unsafely deposited. But, 


experientia solum docet, 





The centennial celebration of the laying of the 
corner stone of the court-house at Johnstown, N. Y., 
was celebrated with appropriate ceremonies on Wed- 
nesday of last week (26th ultimo), The old town 
was thronged with visitors, and the old court-house 
was decorated with the flags of England and Amer- 
ica. A portrait of Sir William Johnson was hung 
within the structure of which he was the founder, 
and leaning against the grand stand was a coat of 
arms, formerly belonging to Sir William, with its 
lion, its unicorn and its Diew et mon droit. The 
pleasure of the festival was marred by the incessant 
rain, but the programme, for the most part, was well 
carried out, The orator of the occasion was ex-Gov. 
Horatio Seymour, who delivered an oration replete 
with historical allusions, and breathing a spirit of 
reverence for the old monuments which may be said, 
from their associations, to belong to the people. 
With him we “trust that this celebration will be fol- 
lowed by others in New York, held with a view to 
the erection of monuments or to bringing out the 
local histories which shall keep fresh in the mind of 
our people those events in the past which have 
shaped its destinies.” 


22 
rr 


NOTES OF CASES. 


Cases of damages by fire communicated from loco- 
motives continue to occur; and the courts are con- 
stantly called upon to adjudicate nice questions of 
law relating to negligence and damages in such cases. 
See ante, vol. 5, pp. 309, 341 and 412. In Rolke v. 
The Chicago and Northwestern Railway Co., 26 Wis. 
537, it was decided that where a fire has been set by 
a gravel train, which has a large number of men on 
board who know about the fire, they cannot all go 
away, leaving the fire to spread and destroy the 
property of others without being guilty of negligence 
as to the injured parties. Judge Cole, in delivering 
the opinion of the court in this case, said: “It ap- 
pears that the train in question was a gravel train, 
engaged in the repair of the road-bed and had 
about twenty-eight men on the train. And 
even if it had been prudent and necessary to 
the train itself to move off to the proper station as 
soon as it was unloaded, in order to avoid collision 
with other trains, what difficulty was there in leaving 
behind a sufficient number of men to put out the 
fire? It was a dry time in the summer, when a fire 
kindled upon the track of the road would very likely 
spread to the adjoining premises. Men of ordinary 
care would, under such circumstances, use proper 
diligence to prevent the fire from communicating to 
the property of others.” But the judge very properly 
observed that his reasoning had reference very much 
to the character or kind of train, and that, in the case 
of a passenger train, or even an ordinary freight 
train, it might be hazardous and imprudent to stop 
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the train and put out a fire thus kindled, or leave be- 
hind any one for that purpose. 

In this case it will be noticed that the fire was set 
by the engine of the gravel train and was so known 
to be set by the employees of the company on the 
train; but we do not see that this fact rendered it any 
the more the duty of the employees on such a train 
to get off and put out the fire than if they had dis- 
covered it already set on the company’s track by (in 
all probability) some preceding engine. Negligence 
in managing a locomotive and in preventing serious 
consequences arising therefrom may reside not only 
in the identical agents or employees who have such 
locomotive in immediate charge, but also in other 
agents or employees who may witness the con- 
sequences of fire communicated by such locomotive. 
The “agents of the company” in such a case are not 
simply one set or class of agents, they are all the agents 
of the company. And if a passenger or freight train 


should, in passing, set fire to any dry grass or weeds, 
etc., upon the side of the track, and the employees of 
such train should not know it, or, knowing it, they 
should find it impossible or imprudent to stop the 
train and put it out, or leave some one to put it out, 
it would be clearly the duty of the employees on a 
gravel train, like the one in Rolke v. Railway Co., 


following, and discovering the fire already communi- 
cated, to take efficient measures to put it out, it being 
a dry time, and the fire being likely to spread to ad- 


joining property. 


The validity of county and city railroad bonds, and 
the constitutionality of taxation in aid of railroads, 
has been frequently the subject of judicial considera- 
tion within a few years, there being a disposition to 
contest the soundness of the former well-nigh uni- 
versal rule that such bonds are valid and such taxation 
constitutional. See ante, vol. 4, p. 329. The supreme 
court of Wisconsin, in Whiting v. The Sheboygan and 
Fond du Lac Railway Co., 3 Am. Rep. 30 (25 Wis. 
167), and the supreme court of Michigan, in The 
People v. The Town of Salem, 4 Am. Rep. 400 (20 
Mich. 452), have decided that an act of the legislature 
authorizing municipal aid to railroads, by taxation, is 
unconstitutional. It was also understood that such 
was the position of the supreme court of Iowa, as 
announced in Hanson v. Vernon, 1 Am. Rep. 215 (27 
Iowa, 28), but this case was practically overruled in 
Stewart v. Supervisors of Polk County, 1 Am. Rep. 
238 (30 Iowa, 9), wherein the constitutionality of an 
act of the legislature authorizing municipal aid, by 
taxation, to railroads, was distinctly declared. In this 
latter case Beck, J., delivered an elaborate and able dis- 
senting opinion, in which he took occasion to say: “ In 
my opinion the decision of the majority of this court 
in this case will fail to settle the important question 
involved. It is in the face of eight prior decisions of 
this court.” (The State ex rel. v. The County of Wapello, 
13 Iowa, 389; Myers v. County of Johnson, 14 id. 47; 








McMillan v. Boyles, id. 107 ; Rock v. Wallace, id. 593; 
Smith v. Henry County, 15 id. 385; Ten Eyck v. Mayor 
of Keokuk, id. 486; Chamberlain v. City of Burling- 
ton, 19 id. 395; McClure v. Owen, 26 id. 144; Hanson 
v. Vernon, 27 id. 28.) “It overrules Hanson v. Vernon, 
which holds unconstitutional a law, as I have shown, 
in no respect different from the one in question. * * 
* * It cannot and will not satisfy the legal mind 
of the country that it is of greater authority than the 
adjudications it overrules.” This is unfortunate for 
the dignity and weight of the decjsions of the supreme 
court of Iowa, and reminds us very forcibly of the 
judicial cowp de etat in the supreme court of the 
United States in the celebrated legal tender case. We 
had hoped that the current of decisions which had 
set in against the constitutionality of municipal aid 
for railways would not be retarded or broken, and 
that the supreme court of Iowa would remain firm in 
its attachment to principle. There is, however, a 
great weight of authority in favor of the latest posi- 
tion of the Iowa supreme court. See Sharpless v. 
The Mayor, etc., 21 Penn. St. 147; Commonwealth v. 
Perkins, 43 id. 410; People v. Mitchell, 35 N. Y.551; 
Clarke v. The City of Rochester, 28 id. 605; Slack v. 
City of Maysville, 13 B. Mon. 1; Maddox v. Graham, 
2 Mete. (Ky.) 56; Nicoll v. Mayor, etc, 9 Humph. 
(Tenn.) 252; Goddin v. Cramp, 8 Leigh (Va.) 120; 
City of Bridgeport v. Housatonic R. R. Co., 15 Conn. 
475; Society for Savings v. New London, 29 id. 174; 
Shoemaker v. Goshen, 14 Ohio St. 569; Butler v. Dun- 
ham, 27 Ill. 474; Gibbons v. Mobile, 36 Ala. 410; Rob- 
inson v. Bidwell, 22 Cal. 379; The City of Aurora v. 
West, 22 Ind. 88; Augusta Bank v. Augusta, 49 Me. 
407; Clarke v. Janesville, 10 id. 130; Caldwell v. Jus- 
tices of Burke, 4 Jones’ Eq. (N. C.) 323; Powers v. 
The Inf. Ct. Dougherty Co., 23 Ga. 65; St. Jo. & C. 
R. R. Co. v. Buchanan Co.,39 Mo. 485; Strickland 
v. Miss. R. R. Co., 27 Miss. 209, 224; Cotton v. Com. 
of Leon Co., 5 Fla. 610; Police Jury v. Succession of 
McDonough, 8 La. 341; San Antonio v. Jones, 28 Tex. 
19; Gillman v. Sheboygan, 2 Black, 510; Thompson 
v. Lee County, 3 Wall. 327. 


——-- +o  --_+— 


EUROPEAN CORRESPONDENCE. 
LonpDon, June 14. 


Although I proposed not to touch for you as yet 
awhile the Alabama claims, I cannot well resist the 
opportunity just offered, of adding to my last week’s 
illustrations of legal ignorance, the most complete ex- 
ample that could be desired or devised. In fact the 
species of law involved in it, although the highest and 
thus least known, is yet assumed to be quite familiar 
to even the newspapers and politicians. The leading 
speakers were the Law lords and ministers of England, 
and the occasion was a vote of censure on the cabinet 
in power for their unskillful conduct of the Washing- 
ton treaty in general and in particular, to coerce them 
to declare the Consequential damages to be excluded 
from the jurisdiction of the Geneva arbitration. 

There was thus a concentration of the topmost legal 
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lore of England, with her utmost intellectual eminence 
and national interest in the question, so that the re- 
sult must be crucial asa sample and an instruction. 
For I propose it but in illustration of the ignorance of 
Law in England, and by consequence in any country 
which should look to England as an authority, I would 
not for the present offer any systematic judgment 
upon either the Alabama claims or Washington treaty, 
as they must, I think, be still very far from a serious 
settlement, if I know any thing of the great instincts 
and destinies of our republic. 

This motion of Earl Russell has too been pending for 
several weeks back; suspended doubtless, in terrorem, 
to scare the Yankees into moderation, but also giving 
time for cramming to the pundits who would take 
part init. The bolt then was at last hurled by this 
micromegas of British statesmanship, who made as 
narrow an escape from dwarfish stature in mind as 
in body. He opened with the thesis that this England 
of his is the equal of any country on the face of the 
earth. And equal she may be, no doubt, in superficial 
area, in length of money bags, in depth of appetite, 
both animal and acquisitive. But the speaker’s own 
second position was, that in intellect, in law, and the 
art of using both, she is no match for the Americans. 

This strange phenomenon he then accounts for by a 
sage remark of Edmund Burke—who is a sort of 
Solomon in Parliamentary tradition—to the effect 
that ‘the educated men of America’ are in diplomacy 
full of subtlety. The power of calling up new views 
of things, through what his lordship thinks the nec- 
romancy called “‘the science of the law,’”’ the notion 
of your jural eminence is universal in this country, 
and proves to me that its Barand Law can be reformed 
but through the Americans. However, the pair of 
premises which I have thus recited fairly out, line the 
cohesion of his lordship’s speech, which was downright 
drivelling; nor were the other lay lords, I dare say, 
better, for I did not read them, and so I hasten to the 
two Law lords, who talked with some degree of intelli- 
gence. They were Westbury and Cairns, a Welshman 
and an Irishman, both of them well-pensioned ex- 
chancellors of England. 

Of the former, however, but one or two points seem 
worth notice, as his strictures took a bias in exculpation 
of the assailed ministry. In one he said that the 
Washington treaty. might in point of composition 
have been surpassed by “three charity boys of ten 
years old,”’ but this though vulgar when spoken of, the 
literary execution was no exaggeration if applied to 
what escaped his lordship, to wit, the jural conception 
and logical construction. The other point alluded to 
was less unworthy of alawyer. It urged that the Sup- 
plemental article of the treaty in precluding the ob- 
noxious damages between the countries for the future, 
would not at all cancel the ciaim for the past or actual, 
but on the contrary, confirm it, as all negation implies 
affirmation; and that even this ‘negative pregnant,’ 
though acute enough professionally, did not sound the 
matter to the bottom, will become evident before I 
close. 

But Cairns, who is a leader in the Opposition, had no 
restraint, and is looked to in this subject by both par- 
ties as an oracle. He is in fact sagacious, and what 
is loosely termed solid, also; but has nothing of the 
legal compass or logical culture of the jurist. Though 
he passes, like the word-bag Gladstone, for a great 
logician in this country, the authority he cites at this 
solemn juncture is our schoolday Whately, reducing 





those famous three Rules of Neutrality, with which the 
Anglo Saxon race were to endow the law of Nations to 
import nothing more than the insane formula of “‘ due 
diligence.’’ He vouches for it to their lordships by the 
great archbishop as follows: “There is nothing so 
valueless in argument as the use of a sentence in which 
you define one expression by its equivalent.’’ I do not 
know if this be taken with due fidelity from the pre- 
late, with whose book I never refreshed the acquaint- 
ance of my boyhood; but I hope the ex-lord chancellor 
has cited rather from memory than gone to cog or cram 
from him upon this grave occasion. 

Be that, however, as it may, the proper ‘use of a sen- 
tence’ has not at all to do with ‘argument,’ but simply 
with expression. Nor do we define in a sentence, but 
rather by it and in part, for there must be more than 
one of them to circumscribe the subject. Moreover, 
to transform an expression into its equivalent, so far 
from being valueless, is definition itself. The conver- 
sion of the name with the definition is a school boy 
truism. I beg your reader’s pardon for this school boy 
commentation, but I am playing the pedagogue to the 
Senate of the British empire. What the learned lord 
intended was not at all a definition, but an identical 
proposition, as shown by hisown example. A neutral, 
says he, is obliged to us¢ due diligence, because it is 
obligatory on him, or is due by him. This is obviously 
no effort to define, or even to express, but simply to 
argue or authenticate, which is quite different. But 
those logical distinctions, it is plain, were Greek to 
the learned lord, though doubtless meant as a parade 
of his specialité in the House. 

Still more curious than his Law and Logic was the 
party inadvertence that he was thus assailing, not the 
English government but the American. The Rules he 
stigmatized as futile were the vaunted ‘‘ concessions” 
wrung from England by America in the interest of 
the Law of Nations, so to show them to be worthless, 
was to praise, not censure, the Gladstone government. 
And so the House, through its selfish instincts, re- 
ceived the exposure with a tacit chuckling. Descending, 
however, from your learned formulas to legal facts, his 
lordship well enough expounded the breadth of differ- 
ence between the countries in their interpretation of 
the phrase of ‘due diligence.’ The Americans, he 
said, conceive it as ‘‘commensurate with the emer- 
gency and with the magnitude of the results of negli- 
gence.”’ The English take it for ‘‘ the kind of diligence 
which a neutral government can bestow consistently 
with its own municipal laws and constitution.’”” And 
this latter was hear hear-ed by the sympathetic House, 
as claiming for the law of England to override the Law 
of Nations. 

The speaker also flouted, properly, the original no- 
tion of submitting these silly Rules for the acceptance 
of foreign governments. ‘ I should like,” he exclaimed, 
‘to see the face of the foreign government to whom you 
presented them for adoption.” But his reasons, much 
as usual, are neither law nor logic. He supposes the 
foreign government merely to object: “‘Ido not un- 
derstand the English language; you both, at least, 
speak it. So, when you have agreed between your- 
selves, you may then come to me and I will consider 
it.”’ As if Treaties were to be deemed a matter of lan- 
guages merely, and not mainly of principle, law and 
logic, which pervade all languages. 

But what seems curious about these Rules is, that his 
lordship, in his supreme criticism, forgets wholly the 
grand objection to them which he furnished at the out- 
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set, and which had, after him, been decanted by the 
heads of his party, including Disraeli himself, at the 
opening of the present session. They were, it was 
cried contemptuously, retroactive or ex post facto. 
Yet, not a word have we heard for weeks back, in 
those debates, of this fatal formula. And you will 
pardon if I guess the reason of the strange disappear- 
ance. Some time last March your Correspondent made 
a@ summary exposure of the blunders of the Washing- 
ton treaty, in the Anglo-American Times. Among the 
topics was this ex post facto, of which he noted to the 
grand new chancellor, that so far from being an abso- 
lute objection to Law in general, it forms the special 
eminence of that description of it he dispensed in 
office, and which deals out Equity but to a party who 
does it first, and thereby ex post facto. This retort 
must have jogged the ex-chancellor with the vis u tergo 
in every sense. And accordingly neither he, nor I 
think his following, have since touched the formula. 

He did not profit equally by my hints on Arbitration. 
Here is his idea of it: ‘‘I believe that if you refer any 
breach of duty to the decision of a tribunal, that tribu- 
nal, unless you tie up its hands, will have the right to 
say what are the extent and amount of damages done.” 
Unless you tie up its hands! And so the parties to the 
cause may, either severally or jointly, tie up the hands, 
or more properly the tongue of the judge, and deprive 
him of the right and duty of pronouncing justly in the 
case. It isthe parties who may guide the arbitrator or 
the judge—not as at Rome, the Pretor! Good, 
heavens, what a notion for a judge of judges, an Eng- 
lish Preetor! How should the parties have the right to 
present more or less to a tribunal than the subject- 
matter in dispute, and the rival forms of the claims to 
it? That is, in logical language, the genus and the 
difference; while the judge has to pronounce, by the 
guidance of their conflict, on an object different from 
both of them, I mean the species or essence. This 
besides is what the judge owes to the parties and the 
public, and therefore neither could deprive him of the 
proper means of reaching it. Qui vent le but, vent les 
moyens. Yet this ‘great lawyer’ saysfurther: ‘Such is 
the nature of a difference between two nations, that 
no one can decide the point between them.’’ Whathe 
would no doubt say was, that there is no constituted 
judge; but this mere accident of history he makes a 
crotchet of absolute nature. But are there likewise no 
principles, or laws of justice and of reason? And is it 
not to measure and to minister those supreme laws, 
that the parties are allowed to constitute tribunals of 
arbitration on the presumption that this personal 
concert of their opposite interests must tend toward 
justice — even as the species must lie between the 
difference and genus. 

Our Law lord comes at last to the ‘ consideration,’ as 
he formally announced it, of the Indirect damages, and 
he was the sole speaker in the whole debate who even 
proposed it. I might say the sole person, whether 
speaker, writer or diplomat, throughout this vast 
transaction, and, I think, in both the countries, who has 
not studiously evaded all explanation of these mystic 
damages. Professor Bernard seems the sole excep- 
tion, in his late lecture at Oxford; and how he fared 
in the attempt I will exhibit at anothertime. Return- 
ing, therefore, to Lord Cairns, how was it he ‘consider- 
ed’ them? By saying that he himself “‘ believed them 
to be absolutely preposterous ;’’ that the English never 
meant to ratify them in the Treaty; and that no judge 
would listen to any claims of the kind. But of what 








this kind may be, or its jural reasons, he breathes no 
syllable! If worth an answer, he might be asked, does 
his ‘ belief’ prove them preposterous? or the refusal of 
the English, conclude them to be illegitimate? Or 
even the exclusion by a Civil judge, apply to Interna- 
tional arbitrators? And all this the more especially in 
one who urged, as we observed, that the Geneva tri- 
bunal has, on the contrary, the right to act upon them! 
The right to award claims that are ‘absolutely preposter- 
ous’, and which no judge or arbitrator would at all 
entertain! But no one thinks of reasoning or giving 
reasons in the British Parliament. Its’ debates are a 
mere medley of beliefs, opinions or other crotchets, 
strung together but by the doctrines, from day to day 
of the ‘morning papers,’ and supported by the money 
or the muscle of the men who utter them. 

Descending again to particulars, where his lordship 
was more at home, he asks why, after offering to pay 
the losses of private Americans they should be called 
on for the government expenses in pursuing cruisers? 
Why, for the reason that the government was bound 
to protect its citizens, and had, in striving to discharge 
this duty, been put, through England, to those 
expenses. Moreover, the offer to pay private sufferers 
these Direct damages, or deal with them at all, was an 
impertinence in England, and on the other hand an 
uncouth blunder in your early American negotiations. 
For good or ill they could be reached by a foreign 
government but through their own, as its national 
co-equal, and thereby indirectly. What would this 
personage say if told, that to damage at all a govern- 
ment by other ways than Indirect and Consequential 
ones, is even impossible, and therefore that the flouted 
damages-are alone proper in the case? 

With this effort of Lord Cairns, the debate closed 
for the night and by adjournment of a day’s interval to 
mark the effect on the Yankees. And sure enough, 
the resumption of the piece was opened scenically 
with a letter from your minister, countersigned by Mr. 
Fish, and which was handed exultingly to Earl Russell 
who controlled the motion. The scene that followed 
in the House, was utterly grotesque. It forthwith 
again adjourned, but now with the hilarity of an Irish 
hedge-school that has gota holiday. The chuckling 
murmur ran about that the Americans had ‘caved in.’ 
The House of lords was, after all, not yet defunct, but 
could send a scare across the Atlantic. The Consequen- 
tial damages were both abandoned in the case and had 
disappeared for ever from the law of nations, or it was 
“*the immunity of neutrals from liability for indirect 
damages in the future,’’ as the Times next day de- 
scribed it with newspaper dignity. 

But what was really the American note that gave 
occasion to these rejoicings? The General merely sta- 
ted with the pragmatism of an attorney, that ‘‘ those in- 
direct claims put forth in the case at Geneva,’’ and he 
says, after ‘“‘ those same claims’’ would be foregone by 
his government, or rather exchanged for the “ consid- 
eration’’ of England’s acceding to the Supplemental 
article. Thus so far from being abandoned as ‘ prepos- 
terous’ or disingenuous, the damages in question would, 
by England herself, be received as the consideration, 
that is, cause or substance of the whole Treaty; and be 
moreover so accepted in the particular case and quan- 
tum, and not all on principle, nor for the future, save 
between these parties. Did the sudden relief from 
terror ever before breed such hallucinations? ‘‘ Heaven 
help the country that is served by such negotiators,” 
was a bitter exclamation of Lord Cairns toward the 
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Ministry. And I say, Heaven help the country that 
has such Law lords and statesmen; for if England has 
been tolerably well helped hitherto in history, it must, 
I fear, be from a region accounted opposite to Heaven. 
Mr. Fish then, whatever newspaper ignorance may 
splutter, seems to me to have here and hitherto, be- 
haved with firmness and intelligence; we need not 
thus far be ashamed of him as a fellow New Yorker; 
a down-east secretary, or up-south one would be long 
since wheedled into a settlement. No doubt the coun- 
try is discredited by at all sharing in such atraversity. 
But the American part is seen to be that of a well-fed 
cat, which sets demurely to divert itself by baffling a 
huge water-rat, that, caught aloof from its habitual and 
hiding element of darkness, runs to and fro bewildered 
and blind with mud, to find escape. Some months 
ago I wrote to a personal friend of the President, that 
Irishmen of head and who are hostile to England, do 
not desire that America should go to war with this 
country; they only need to have her exposed as above 
upon the stage of Nations. This will have the combined 
effects of destroying her foreign prestige, dispelling 
from the serfish Irish their lurking awe of her capacity, 
and abating in her own people that stolid but empty 
arrogance which leads to most of her misdeeds, and is 
abar to her real civilitude. Already the national 
credit for all Legal knowledge must be gone for ever. 
J. O’CONNELL. 
——_ ee —___ 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK. * 


ADVANCEMENTS. 


1. In no case can a child, born after the making of a 
will by his father, recover of any brother or sister, born 
before the will was made, any portion of any advance- 
ment, made by his father in his life-time, to such 
brother or sister. Sanford v. Sanford et al. 

2. When a parent conveys land to his child, without 
asking or receiving any consideration therefor, the 
presumption is that it is an advancement to the child, 
though the deed recites a money consideration, and 
contains an acknowledgment of the payment of it. Ib. 

3. Small, inconsiderable sums of money, occasionally 
given to a child to spend, or to defray expenses in 
traveling, or to pay for small presents, and the like, 
should be deemed to have been given “‘ without a view 
to a portion or settlement in life,” as contemplated by 
the statute, and are not to be regarded as advance- 
ments. Ib. 

4. But a considerable sum of money, given to a son to 
enable him to start in business, is prima facie, an ad- 
vancement. Ib. 

5. And every considerable sum of money, given to a 
child to use in business, should be deemed an advance- 
ment, unless proved to have been given “ without a 
view toa portion or settlement in life. Ib. 


ASSESSORS AND ASSESSMENT. 

1. Property of a corporation.—Where assessors as- 
sessed the real estate of a corporation at $125,000, and on 
application refused to correct the assessment, although 
the highest valuation fixed for such real estate, by the 
uncontradicted evidence before them, was but $45,000, 
held, that they should have corrected the assessment, 
by striking out the sum of $125,000, as the valuation 





* From Hon. O. L. Barbour, and to appear in vol. 61 Bar- 
bour’s Reports. 





of the real estate, and inserting the sum of $45,000 in 
its place. The People ex rel. The American Linen 
Thread Company v. Howland et al. 

2. Held also, that, after having deducted from the 
amount of capital paid in or secured, such sum of $45,000, 
for the value of the real estate, it was proper for the as- 
sessors to assess the remaining capital as personal 
estate, at its actual value, as shown by the evidence 
before them. Ib. 

3. Assessors act in a judicial capacity, in hearing par- 
ties aggrieved, and must be governed by the evidence 
presented to them on an application to correct the as- 
sessment. Ib. 

4. Where, upon an application to correct an assess- 
ment, there is no evidence before the assessors, on the 
subject of the value of the real estate assessed, except 
the affidavits produced by the owner, they, if uncontro- 
verted, must be considered controlling and conclu- 
sive. Ib. 

ATTACHMENT. 

1. Plaintiff’s rights to. —Although an attachment is an 
extraordinary remedy not known to the common law, 
and therefore one which courts should watch with 
scrupulous jealousy, yet when a creditor fairly brings 
himself, by his application, within the spirit and intent 
of the statute authorizing the remedy, he is to be pro- 
tected in the enjoyment of its advantages. Rowles et 
al v. Hoare. 

2. Motion to discharge: when it may be made. — The 
provision in section 241 of the Code, as amended in 1857, 
that “in all cases the defendant may move to discharge 
the attachment, as in the case of other provisional 
remedies,’’ includes all cases, such as want of jurisdic- 
tion in the officer who issued the attachment; fraud in 
obtaining it ; defective papers; and various others.’’ Ib. 

3. An application to discharge or vacate an attachment 
may now be made in furtherance of justice, upon the 
real merits of the motion as for irregularity, or for 
want of jurisdiction in the officer who granted it, or 
from other cause. And such motion may be made 
after judgment entered in the action; even though the 
defendant has appeared and given the undertaking 
required by sections 240, 241. Ib. 

4. Affidavits wpon motion.—In cases where the defend- 
ant moves upon his own affidavit, or affidavits made 
on his behalf, the plaintiff may oppose the motion, 
as in other cases, by affidavits which either explain or 
contradict those offered by the moving party. Ib. 

5. Where the motion is made upon the plaintiff's origi- 
nal affidavits alone, no further affidavits on the part 
of the plaintiff are admissible. Ib. 

6. When the defendant moves not only upon the origi- 
nal affidavits used in obtaining the attachment, but 
also upon his own and other affidavits, in order to 
show the improvidence of issuing it, as well as to show 
the injustice of issuing it, on account of the unfair 
statements in the plaintiff's affidavits, and asks to have 
it vacated and set aside; to be restored to his rights 
by reason of the action under it; to set aside the judg- 
ment and to be permitted to come in and defend 
the action upon the merits, the plaintiff has a right to 
read affidavits in opposition to each point in his pro- 
ceedings which is assailed by the defendant in his 
moving papers, and as to which he asks for relief. Ib. 


CRIMINAL LAW. 
1. Murder: trial: conviction.—Upon an indictment for 
murder, the jury under the statute (2 R. S., Edm. ed 
726, § 27), may convict the prisoner of any degree of 
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the offense inferior to that charged. McNevins v. The 
People. 

2. Upon the trial of such an indictment, the judge re- 
fused the request of the prisoner’s counsel to charge 
“that they could convict of murder in the first degree, 
or murder in the second degree, or of any of the de- 
grees of manslaughter,” and, in his charge, restricted 
the jury, in the event of any conviction, to murder in 
the first degree, or manslaughter in the third degree. 
Held, that, unless there was an entire absence of evi- 
dence to prove the commission of any other crime than 
murder in the first degree or manslaughter in the third 
degree, it was error to charge as the judge did charge, 
and to refuge to charge as requested. Ib. 

8. Held also, that the right rule would have been for 
the judge to say to the jury that, under the indictment, 
a conviction of the principal offense or of any less de- 
gree was allowable, and then leave it to the jury to 
apply the facts to the definitions of the various grades 
of the crime, and say which they thought was sus- 
tained. Ib. 

4. Where, upon the testimony, the jury could have 
convicted the prisoner, had they thought proper, of 
manslaughter in the fourth degree, eld, that a charge 
which, in effect, told them that they could not do so, 
and that if the prisoner was guilty at all, the lowest 
degree of crime of which they could convict was man- 
slaughter in the third degree, was erroneous to the 
prejudice of the prisoner. Ib. 

5. Error to general sessions of New York.— Uponare- 
view of a judgment of the court of general sessions of 
New York upon a writ of error, even though there was 
no request to charge or exceptions taken, the court 
ought, under the statute (Laws of 1855, ch. 337, § 3), if it 
discovers any error which may have prejudiced the 
prisoner, to give him the benefit of it. Ib. 


EJECTMENT. 


1. Comptroller’ s deed : on tax sale.—Where the plaintiff, 
in an action of ejectment, is in possession of the prem- 
ises in dispute, under title derived from and through 
deeds executed by the comptroller, upon tax sales, and 


the defendants were without shadow of title—mere | 


intruders and trespassers —regularity in the proceed- 
ings by that officer, under the statute conferring the 
authority to sell and convey, will be presumed. Thomp- 
son v. Burhans et al. 

2. Possession under.— And actual occupation of a part 
of the premises will, in such a case, draw to it posses- 
sion of the whole. Ib. 

3. Even though the plaintiff’s deeds are void, mere 
strangers and intruders cannot set up their invalidity. 
The plaintiff ’s possession, under such a claim of title, 
is sufficient to sustain a recovery against a naked tres- 
passer, entering without right. Ib. 

4. The defendants attempted to justify their entry 
and possession, under acomptroller’s deed, in which the 
description of the premises conveyed was “of land 
lying north of and adjoining to township No. 47 of T. 
& C.’s purchase,’ bounded by the “north bounds of 
said township.” Held, that such deeds afforded no 
authority for, or justification of, a possession by the 
defendants south of such north bounds, even admit- 
ting its validity, and that their entry upon and pos- 


session of such land, claiming under such deed, was. 


without the shadow of right, and they were, as against 
the plaintiff's prior possession and claim of title, mere 
naked trespassers. Ib. 





ESTOPPEL. 


1. The principle that, when a person has induced 
another to act upon his statements or admissions made 
for that purpose, he is concluded from asserting the 
truth against such statements and admissions, has 
been often applied in actions relating to real property. 
— Finnegan v. Carabar. Per Bockes, J. 

2. In an action of ejectment, it appeared in evidence 
that the defendant, at the time the summons and 
complaint were served upon him, being then upon 
the premises, told the person serving the papers, in 
substance, that he lived in, or was in possession of the 
house, and service was made upon the faith of that 
statement. Held, that the defendant was estopped 
from denying that he was in actual occupation at the 
commencement of the action. Ib. 


EVIDENCE. 

1. Declarations of a grantor. — Although the declara- 
tions of a grantor, accompanying the conveyance of 
real estate to his sons, or accompanying the giving of 
personal property to them, are competent evidence res 
geste, on the question whether such real estate or per- 
sonal property were advancements; yetsuch declara- 
tions are not admissible to contradict the plain terms 
and legal intendment of awriting governing the 
transaction. Sanford v. Sanford et al. 

2. The declarations of a father made subsequent to 
the execution of deeds of land to two of his sons, and 
the delivery of money to another son, and when it 
was not in the power of the father to revoke or alter 
either of the deeds, or recover back the money, or any 
part thereof, are mere hearsay, and, therefore, not ad- 
missible as evidence to prove that the land was con- 
veyed and the money given as advancements. Ib. 


INFANTS. 

Security for costs.—The suing by a next friend, in cases 
of actions brought by infants, is, of necessity, repealed 
by section 115 of the Code. And the new system nowhere 
provides for the guardian of an infant giving bail; but 
gives the defendant an equivalent in section 316, by 
making the guardian liable for costs. Linner v. Crouse. 


JUDGMENT. 

1. Motion to set aside.—Where it appeared, on amotion 
to set aside a judgment, that it was for an amount ex- 
ceeding $2,500; that to that extent, it was upon a de- 
mand for which the defendant, upon a settlement with 
the plaintiffs, had given them his promissory notes, 
which were not due when the action was commenced: 
Held, that this presented a question of law for trial. 
That prima facie, this was against the right of the 
plaintiffs to the judgment to that extent. Rowles etal. 
v. Haare. 

2. And that even if the facts sworn to by the plaintiffs, 
in explanation, could overcome this legal presumption, 
still the court would not, at special term, try a cause 
upon the merits, on affidavits. Ib. 


PARTNERSHIP. 

1. Right of one partner to obtaina renewal of lease for 
his own benefit. — Where, during the existence of a co- 
partnership, new leases of the premises occupied by 
the firm as its place of business are obtained by one of 
the partners to himself, without the consent of his co- 
partner, for a term to commence before the partner- 
ship ends, such leases will be declared to be held by 
the lessees as trustee for the firm. Mitchell v. Reed. 
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2. And the same rule would apply ina case where the 
partnership was depending on the will of the partners, 
to be dissolved by either on notice, and the lease was 
obtained before notice was given. Ib. 

8. But where the partnership is to continue for a spe- 
cified term, and there is nothing in the articles of copart- 
nership which contemplates any extension of the term, 
and it is not claimed that the firm have any right of 
renewal as to either of the leases held by them, there 
is nothing in the relation of the parties, under the 
partnership agreement, that prevents either partner 
from taking a new lease of the premises occupied by 
the firm, to himself alone, for a term to commence 
after the expiration of the partnership, although ob- 
tained before its termination. Ib. 

4. Where two parties held the premises occupied by 
them, under a lease running to the Ist of May, which 
had been assigned to them by H., in which a reversion 
was reserved to H. of two days, at the end of the lease, 
so that the lease to the partners would expire with the 
28th of April, during which period, H., and not the 
firm, was the holder of the lease, and the right of 
renewal, if any, in him, held, that one of the partners 
had the right, as against the other, to obtain, during 
the partnership, for his own benefit, a renewal of the 
lease from the lst of May. Ib. 


WITNESS. 


1. In an action brought by an heir, against the other 
heirs, and the executors of the testator, for a distribu- 
tion of the personal estate and a partition of the real 
estate of the testator, the defendants offered to prove 
by one of the heirs who was a defendant, that he 
overheard a conversation in which the testator said 
to a third person, ‘‘I have this morning made each of 
my sonsa present of a house and lot, as a new-year’s 
present.’”’ The offer was rejected, on the ground that 
the witness was incompetent to prove the declarations 
of the deceased. Held, that the witness was competent 
to testify to what the defendants offered to prove by 
him; for the reason that the offer was not to have him 
testify “‘in regard to any personal transaction or com- 
munication between such witness”’ and the deceased, 
within the prohibition of the Code, section 399. Sant- 
ford v. Santford et al. 

2. Of what took place at the time a will was drawn. —In 
an action wherein the plaintiff (one of the children) and 
the widow of a decedent are interested on one side, 
and the devisees and executors are interested on the 
other side, the attorney, by whom the will was drawn, 
may be allowed to testify as to the making of an agree- 
ment between the testator and his wife, at the time the 
will was drawn, in regard to a bequest of $10, 000 to the 
widow being in lieu of a proposed gift of a $5,000 note; 
and as to what was said by and between the testator 
and his wife, and to the witness, on that subject; and 
that the will was drawn in conformity with such agree- 


ment. Ib. 
——— «>o —— 


THE RESTRAINT OF LIBELOUS 
PUBLICATIONS. 


The case of A’ Beckett v. Mortimer, which was before 
the court of exchequer on the 8th inst., points to a con- 
dition of things in the press which is very undesirable, 
and which has more than once given our courts of law 
and equity some trouble. A somewhat analogous 
application to that of Mr. A’Beckett was made to vice- 
chancellor Wickens in the case of Mulkern v. Ward, L. 





R., 13 Eq. 619. That was a motion on behalf of a per- 
manent benefit building society, which was also a bank 
of deposit, for an injunction to restrain the publication 
and sale by the defendants of a book containing alleged 
libelous paragraphs in reference to the annual balance- 
sheets and solvency of the society. The vice-chancellon 
refused the application, and, in doing so, said that, but 
for the case of Dixon v. Holden, 20 L. T. R., N.8., 
357; L. R., 7 Eq. 488, he should have considered it 
perfectly settled that a court of equity will not restrain, 
by injunction, the publication of a libel. His honor 
brought forward a formidable array of authority, ob- 
serving, ‘‘What was said by Lord Ellenborough in 
Dubost v. Beresford, 2 Camp. 511, ‘ that the lord chan- 
cellor would grant an injunction against the exhibi- 
tion of a libelous picture,’ has been expressly dis- 
avowed by Lord Campbell in the case of T’he Emperor 
of Austria v. Day, 3 De. G. F. & J. 207, 239, and is in- 
consistent with the dictum of Lord Eldon in the case of 
Gee v. Pritchard, 2 Swab. 414, with that of Lord Lang- 
dale, in Clark v. Freeman, 11 Beav. 112, and with that 
of Sir L. Shadwell in Martin v. Wright, 6 Sim. 297; and 
lastly, it seems to me inconsistent with what may be 
clearly discovered to have been Lord Cottenham’s 
opinion in Fleming v. Newton, 1H. of L. Cas. 366, for 
which opinion, it may be observed, he gave very strong 
reasons.”’ 

The vice-chancellor regarded the case of Dixon v. 
Holden as introducing an entirely new rule. In that 
case a solicitor held out athreat of publishing an adver- 
tisement addressed to creditors under the bankruptcy 
of a firm, which advertisement untruly represented 
the plaintiff as being a member of that firm. The 
plaintiff averred that the only object of the defendant 
in publishing the advertisement was, by insinuations 
of fraud and complicity, to extort money from the 
plaintiff; that the effect of its publication would be 
most prejudicial and injurious to the mercantile repu- 
tation of the plaintiff and his firm, and would doubt- 
less have the effect of seriously damaging his business. 
In granting the plaintiff relief by injunction, Vice- 
Chancellor Malins relied very much upon his own de- 
cisions, unappealed against, in the case of Springhead 
Spinning Co. v. Riley, L. R., 6 Eq. 551; 19 L. T. R., 
N. S., 64. That case Vice-Chancellor Wickens spoke 
of as peculiar, and it undoubtedly was so. The defend- 
ants were officers of a trades union, and they gave 
notice to workmen, by means of placards and advertise- 
ments, that they were not to hire themselves to the 
plaintiffs pending a dispute between the union and the 
plaintiffs. The bill prayed an injunction to restrain 
the issuing of the placards and advertisements, alleg- 
ing that by means thereof the defendants had, in fact, 
intimidated and prevented workmen from hiring them- 
selves to the plaintiffs, and that the plaintiffs were 
thereby prevented from continuing their business, and 
the value of their property was seriously injured and 
materially diminished. The acts of the defendants — 
were held to amount toa crime, and the court inter- 
fered by injunction to restrain the acts, because they 
also tended to the destruction or deterioration of 
property. The objection to the jurisdiction was there 
raised on much the same ground that Lord Cottenham 
refused an injunction to restrain the publication of a 
libel in Fleming v. Newton, 1 H. of L. Cas. 363, namely, 
in the latter case that to do so would have been to 
interfere with the jurisdiction conferred by statute 
upor juries, and in the former case of the trades union 
that the crime was punishable by the ordinary tri- 
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bunals. This, however, never can be an answer to 
proceedings in a court of equity, which, as in the case 
of nuisances and patents, will always exercise its juris- 
diction, notwithstanding any remedy which may exist 
at law. 

The principal question is, whether contemplated dam- 
age to reputation or property is cient reason for 
restraining the publication of an alleged libel. On 
this point the case of the Springhead Spinning Com- 
pany is, as Sir J. Wickens said, peculiar, and, indeed, 
can hardly be called an authority. Actual damage to 
property had been inflicted, and there was every reason 
to expect that the placards would operate to intimidate 
workmen and prevent their continuing in the service 
of the plaintiffs. But anticipating injury to reputa- 
tion isa different head of damage. Properly to esti- 
mate such damage beforehand, or, indeed, to say 
whether any damage at all will result from a particu- 
lar publication, must be a matter of great difficulty. 
The doctrine laid down in the Springhead case was ex- 
tended to this class of damage by the same learned 
judge, in the case of Dixin v. Holden. In the course 
of his judgment he said: ‘‘I am told that a court of 
equity has no jurisdiction in such a case as this, though 
it is admitted it has jurisdiction where property is 
likely to be affected. What is property? One man 
has property in lands, another in a business, another 
in goods, another in skill, another in reputation; and 
whatever may have the effect of destroying property 
in any one of these things (even in a man’s good name) 
is, in my opinion, destroying property of a most valu- 
able description.” 

A decision which has been extensively criticised in 
all these cases is that of Clurk v. Freeman, 11 Beav. 
561, in which Lord Langdale refused to grant Sir James 
Clark an injunction to restrain the advertisement of 
certain pills said to have been made from his prescrip- 
tion. The eminent physician was not engaged in mak- 
ing pills, nor was he preparing to give his name to such 
a commodity, and the damage sustained by him, 
therefore, was confined to the improper user of his 
name. In Maawell v. Hogg, 16 L. T. Rep., N. S., 130; L. 
R., 2 Ch. 310, Lord Justice Lord Cairns said he thought 
that Clark v. Freeman might have been decided in 
favor of the plaintiff, on the ground that he had a 
property in hisown name. Another case would seem 
to favor this suggestion, that, namely, of Routh v. 
Webster, 10 Beav. 561. In that case a joint-stock com- 
pany was established for carrying passengers by omni- 
bus and steamboat at a cheap rate. The defendants, 
the provisional directors, had published prospectuses, 
in which the name of the plaintiff was used without 
his authority, as a trustee of the company. The plain- 
tiff, conceiving that he might be subjected to responsi- 
bility by the unauthorized use of his name, filed his 
bill against the directors, and moved for an injunction 
to restrain them from using his name in connection 
with the company. Lord Langdale granted the in- 
junction, and observed that it would be a warning to 
the defendants not to use the names of other persons 
without their authority. ‘The defendants were not 
to be allowed to use the names of any persons they 
pl d, repr ting them as responsible in their 
speculations and involving them in all sorts of liabili- 
ties.’’ That case, however, will be seen to be stronger 
than Clark v. Freeman, where the plaintiff could only 
have suffered somewhat in his reputation if the pills 
had been bad, whereas in Routh v. Webster, the plain- 
tiff was held out as a responsible member of the com- 








pany, and was, therefore, made subject to attempts at 
any rate to fix him with liability. 

We will now return to Mulkern v. Ward, and it is 
noticeable that the vice-chancellor there drew a 
distinction as to the nature of the property to be 
injured. He pointed out that the association in the 
case before him had for its object simply the bringing 
together of borrowers and lenders, and was, therefore, 
not precisely analogous to a trade association ; and this 
leads to the conclusion that to found an injunction in 
equity to restrain libelous publications, the individual 
or association, whose injury is contemplated, must pos- 
sess a reputation of marketable value, and the threat- 
ened libel must be the statement of a fact, and nota 
mere literary criticism. ‘*‘The statements,’ the vice- 
chancellor observed, “‘are only made as deductions.” 
Finding, therefore, that the association was not analo- 
gous to a trade association, that the defendant had not 
been proved to have acted maliciously, and that he had 
made no actual statement that was proved to be false, 
but simply deductions which, if shown to be untrue, 
would be injurious -to the society, the injunction was 
refused, the vice-chancellor saying, “‘ surely, if I grant- 
ed the injunction, I should do more against the tiberty 
of unlicensed printing, or as it is commonly called, the 
liberty of the press, than has ever been done in any 
decided case, or than properly can be done in this 
country and in this century.” 

The case of A’Beckett v. Mortimer suggested these 
observations, but it is hardly necessary to observe that 
the application in that case was not in the nature of 
an injunction to restrain the publication of a libel, but 
it was an application to commit for contempt of court 
in the publication of articles tending to prevent the 
plaintiffs, in certain actions against the publisher, from 
proceeding with them, and, therefore, an attempted 
interference with the due course and action of the law. 
Had these articles constituted a libel and stood alone, 
we need scarcely say that the publication of similar 
articles would not have been restrained in equity. 
But, following on proceedings in respect of prior 
libels, the case was a very proper one for the inter- 
ference of a court of common law by the process of 
attachment.—Law Times. 


—— +—pe - — 
THE WITHDRAWAL OF JUDGE McCUNN. 


The senate, engaged in investigating the charges 
against Judge McCunn, were surprised, on the 26th ult., 
by the following communication from Judge McCunn 


and his counsel: 
ALBANY, June 26, 1872. 


To the Honorable the Senate of the State of New York: 

I inclose you herewith a letter just placed in my 
hands by my counsel, who have been conducting, in my 
behalf, the investigation now going on before your 
honorable body. It is impossible for me to disregard 
the advice of these gentlemen, so distinguished at the 
bar for ability and integrity. I therefore feel it my 
duty to yield to the advice of my counsel, and leave it 
to your honorable body to take such action in the 
premises as you may deem advisable. 

Very respectfully, 
Joun H. McCunn. 


ALBANY, June 26, 1872. 
Hon. John H. McCunn: 
Dear sir — The proceedings before the senate of this 
State upon charges brought against you and communi- 
cated to it by the governor have reached a point 
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where, as your counsel, we consider it our duty to 
make the following communication to you: 

Before undertaking your defense we were entirely 
satisfied of your innocence of intentional wrong in the 
transaction on which were based the charges against 
you; and we have thus far seen nothing to induce a 
change of the opinion with which we entered upon the 
investigation. 

Our examination of that part of the constitution 
upon which the proceedings against you are assumed 
to be based, viz. : 

* All judicial officers, except those mentioned in 
this section (judges of the court of appeals and justices 
of the supreme court) and except justices of inferior 
courts, not of record, may be removed by the Senate 
on the recommendation of the governor if two-thirds 
of all the members elected to the senate concur 
therein,’ has led to the conclusion, in which we are 
supported, as we believe, by the actions and opinions 
of two former governors, acting under the same or 
similar constitutional provisions, that an unqualified 
recommendation by the governor of your removal 
was necessary to confer jurisdiction upon the senate. 
This recommendation the governor has not, in your 
case, made, and we are of opinion, therefore, that the 
proceedings before the senate are not warranted by 
the constitution. 

The determination of the senate to investigate charges 
for acts alleged to have been done by you prior to 
the time of the election under which you now hold your 
Office, involves of necessity a mere review of the pro- 
priety of your election by the people, a power which, 
we believe, is not conferred upon the senate. If it can 
be done in one case it can be done in all cases of the 
election of officers coming within the provisions of the 
constitution which we have quoted, without reference 
to the conduct of the officers after their election. 

Notwithstanding these convictions we were willing 
to aid you as far as our assistance could be of service; 
and the senate, having determined that ‘all the rules 
legal and usual in courts of record in this State, in 
regard to the introduction of evidence and the exam- 
ination and cross-examination of witnesses”? should be 
observed, we hoped not only that the investigation 
might lead the senate to the conclusion that you ought 
not to be removed from office, but that nothing for which 
you were not properly and legally responsible would 
be admitted in evidence, to operate elsewhere than 
before the senate to your prejudice. 

We beg leave, however, to etate, without intending 
any reflection upon the senate or upon the gentlemen 
conducting the proceedings against you, that our views 
in regard to the admissibility of much of the evidence 
produced against you differ so widely from the ruling 
on the subject, that we are disposed to question the 
propriety of our continuing longer in the position we 
have occupied, and to doubt whether our doing so 
would be of any essential service either in your de- 
fense or in excluding from the record of the proceed- 
ings against you, of what we deem irrelevant and im- 
proper evidence. We, therefore, with your approbation, 
are disposed (and we would advise you to that course) 
to leave it to the senators, unimpeded by you or by 
us in your behalf to make such disposition of the 
charges against you as in their judgment of their 
power and duty shall seem just and right. 

If their judgment should be against you, which we 
earnestly desire may not be the case, the jurisdictional 
question to which we have alluded will, as we believe, 





be open to review by another tribunal, if it should be 
your choice to present them there. 
Very truly yours, 

H. R. SELDEN, 

Joun E. DEVELIN, 

A. C. DAvis, 

N. C. Moak, 

W. 8. HEVENOR. 





JUSTICE IN THE OLDEN TIMES. 


In 1689 Sir George Lockhart, president of the Scotch 
court of sessions, was shot dead by a man against 
whom he had rendered a judgment. The act was done 
in the presence of numerous witnesses. The assassin 
made no attempt to escape, but boasted of the deed, 
saying: “I have taught the president how to do 
justice.” The murderer, after undergoing the tor- 
ture, by a special act of the estates of parliament, 
was tried before the lord provost of Edinburgh, as high 
sheriff, and condemned to be dragged on a hurdle to 
the place of execution, to have his right hand struck off 
while yet he lived, and finally to be hung on the gallows, 
with the pistol wherewith he shot the president tied 
around his neck, and Scott, who tells the story, says: 
“The incident was long remembered as a dreadful in- 
stance of what t::e law books called the perfervidwm, 
ingenium sco‘orum ! Yours, 

J. W. EpMonps. 
o> O- 
THE NEW POSTAL LAW. 


The new law just passed makes some important 
changes in existing postal regulations. The most im- 
portant is the authorization of one-cent postal cards 
for corresponaence or printed circulars, similar to those 
which were introduced in Great Britain nearly two 
years ago, and are npw in use in nearly all European 
countries. The house provided in the bill for cards 
with a paper flap to cover and conceal the writing. The 
senate changed this to an open card. In conference 
committee the style of the card was left to the discretion 
of the postmaster-general, who prefers the open cards, 
and wili order that kind only to be manufactured. 
The face of the card will bear a one cent stamp, and 
will be provided with lines for the address, and the 
back will be ruled for the letter. The price of the card 
and stamp will be only one cent. It will probably be 
three or four weeks before they will be ready for sale, 
as the plates for printing have yet to be prepared. 

The following are the new rates to be charged on 
third-class printed matter, viz. : 

On all pamphlets, occasional publications, transient 
newspapers, magazines, handbills, posters, unsealed 
circulars, prospectuses, book manuscripts, proof-sheets, 
corrected proof-sheets (passing between author and 
publisher), flexible patterns, sample-cards, phonogra- 
phic paper, letter envelopes, postal envelopes and wrap- 
pers, cards, plain and ‘ornamental paper, photographic 
representation of d:fferent types, seeds, cuttings, bulbs, 
roots and scions, a postage of one cent for each two 
ounces, or fraction thereof, on packages to one address, 
to be prepaid by postage-stamps affixed. 

On all books (other than those printed by order of 
congress) postage at two cents for each two ounces, or 
fraction thereof, limited to four pounds in weight. 

On samples of merchandise, metals, ores and miner- 
alogical specimens, two cents for each two ounces, or 
fraction thereof, packages limited to twelve ounces 
in weight. 
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THE MIDDLE TEMPLE. 

Apropos of the centennial celebration of the laying 
of the corner stone of the court-house at Johnstown, 
N. Y., which took place on Wednesday the 26th ult., 
we notice the celebration of the tercentenary of the 
Middle Temple of the Inns of Court, London, which 
occurred on the 12th ult. The hall is thus described in 
the London Globe: 

The noble Elizabethian hall is one of the most stately 
And beautiful structures of the kind in London, if not 

-even in England. Its construction was begun in the 
year 1562, and the works, which were for nearly ten 
years carried on under the superintendence of the 
learned Edmund Plowden, were finished in 1572. The 
length of the hall is about 100 feet, and the breadth 
about 40 feet. Its most striking feature is the lofty and 
well-constructed oaken roof, of which the proportions, 
carving, and ornament excite the admiration of all 
lovers of Elizabethian architecture. The dark oak 
screen at the western end supports a music gallery, 
and is exceedingly beautiful. It is of what used to be 
called ‘right wainscot,’ supported by fluted Doric 
columns, the pedestals being enriched with figures in 
high relief. The carving of the panels and intercolum- 
niations and other parts 6f thescreen is most elaborate. 
The stained windows present the armorial bearings of 
some hundred and fifty persons of eminence and rank 
who have been members of the society of the middle 
temple, including those of his royal highness the 
Prince of Wales, who was called to the bar in the hall and 
made a bencher of the inn in the year 1861. The wains- 
coted panels on the side walls contain the emblazoned 
arms and names of the readers, from those of one 
Richard Swaine, in 1597, to the present time. 
the dais at the western end is placed a full-length 
equestrian portrait of King Charles I, by Vandyck, 
one of four replica copies of the same picture of 
which the other three are at Windsor Castle, Warwick 
Castle and Chatsworth respectively. There are also 
fine portraits of Charles II, James Duke of York, 
William III, Queen Anne, and George II, besides 
marble busts of the present Prince of Wales, of the 
brother Lord Eldon and Stowell, and of Plowden. The 
colors of the old inns of court volunteers of 1803, 
occupy a prominent resting place above the dais, while 
the spaces between the windows are filled with pieces 
of ancient armor, said to have been captured in the 
Spanish Armada, and presented by Queen Elizabeth to 
the society of the middle temple. There is some 
reason, however, to doubt the complete authenticity of 
the fact. The hall has on several occasions been hon- 
ored by the presence of royalty. Tradition states 
that Queen Elizabeth was present on the occasion of a 
performance of Shakespeare’s ‘‘ Midsummer Night's 
Dream” within its walls, and it is on record that Queen 
Henrietta, the consort of Charles I, the Czar Peter the 
Great, and King William III, were entertained at 
grand banquets, followed by masques and other revels. 
Truly the old hall is rich in interesting associations. 
The halls of Lincoln’s inn and the inner temple are 
vast and costly structures, but are quite modern, the 
former having been built in 1842, and the latter as 
recently as 1869. 

——__e oe o—___—__ 


Judge Lucas was impeached by the lower house of 
the Missouri legislature, but the charges were with- 
drawn before the trial was ended. 








Above | 





BOOK NOTICE. 


The Law of Arbitration and Award, by John T. Morse, 
Jr., author of ‘“‘ Lawof Banks and Banking.”’ Bos- 
ton: Little, Brown & Company, 1872. 

This is the first attempt by an American writer to 
collect and present the law of arbitration and award, 
a subject certainly of sufficient importance to demand 
a separate treatise. The principal English work on 
the subject is that of Mr. Russell, which, wing to the 
fact that the law of arbitration there is almost entirely 
the creature of statute, has never been extensively 
used in this country. Mr. Morse has made free use of 
this treatise, which, he truly remarks, “alone ought 
to insure no inconsiderable value to the (his) work.”’ 

But the original labors of Mr. Morse are quite as 
valuable as are those of Mr. Russell. He has displayed 
an unusual power of analysis, his statements are al- 
most uniformly clear and concise, and his research ap- 
pears to have been as thorough and unlimited as the 
subject could require. The work is arranged on a 
scientific basis, the following being the contents: Part 
I. Parties—The Submission. Chap. I. Parties to the 
submission; Chap. lI. The submission; Chap. III. 
Agreement to submit. Part Il. Thearbitrator. Chap. 
IV. The office of arbitrator; Chap. V. Proceedings in 
the arbitration; Chap. VI. The arbitrator’s authority ; 
Chap. VII. Duration of the arbitrator's authority ; 
Chap. VIII. Theumpire. Part III. Theaward. Chap. 
IX. The formalities and contents of the award; Chap. 
X. Mistake in the award; Chap. XI. The award must 
be co-extensive with the submission; Chap. XII. The 
award must be entire and possible; Chap. XIII. The 
award must be mutual; Chap. XIV. The award must 
be final; Chap. XV. The award must be certain; Chap. 
XVI. Rules of construction; Chap. XVII. Divisibility 
of the award: award good in part, bad in part; Chap. 
XVIII. Effect and operation of the award; Chap. 
XIX. Misconduct and fraud; Chap. XX. Performance 
of the award; Chap. XXI. Testimony of the arbitra- 
tor; Chap. XXII. Pleading and practice; Chap. X XIII. 
Costs. 

Each of these subdivisions is fully and learnedly 
treated, and in a style more agreeable than one is in 


| the habit of meeting with in the majority of law 


books. There are a few points on which we are not 
prepared to coincide entirely with the author’s views, 
but none of them are of sufficient importance to in- 
cline us to withhold our hearty approval of the work. 


—_3~9¢—___—_. 


THE MEMOIR OF THE LATE CHIEF JUSTICE TANEY.— 
We very much doubt if there was ever an American 
judge so misunderstood or maligned as was Roger 
Brooke Taney, late chief justice of the supreme court 
of the United States. His was the misfortune of being 
ground between the nether millstone of the law and 
the upper millstone of public opinion or sentiment. 
But naturally, as we get farther away from the days in 
which he lived, we form juster opinions as to his mo- 
tives and merits. Biography and history, like painting, 
need perspective, and although the time has hardly 
come yet in which the life and acts of the late chief 
justice can be really estimated at their true worth, it 
is time that we had some memoir of them. This is 
being prepared by Samuel Taylor of the Maryland bar, 
who was selected by the chief justice, some years be- 
fore his death, as his biographer, and into whose hands 
the executor and the family have placed his private 
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papers. ‘The first chapter of the memoir was prepared 
by Mr. Taney himself and covers twenty three years of 
his life, a life covering the historical part of our govern- 
ment and reaching from 1777 to 1864. The fact that a 
portion of the profits of the work is to be devoted to 
the benefit of the family of the deceased, who (owing 
to the niggardly manner in which we reward our judges) 
are sadly in need of the assistance, should give the 
memoir an extensive sale among the profession of the 
country. 


——_°to—— 


LEGAL NEWS. 


Ex-judge Cardozo has resumed the practice of the 
law in New York city. 


The Connecticut legislature has displayed its good 
sense by repealing the usury law. Connecticut laws 
are not quite so ‘‘ blue”’ after all. 


There will be no district courts in Salt Lake city until 
September next, which causes much dissatisfaction 
among the attorneys. 


Prince Mohamed Wuhiduddin, a member of one of 
the most powerful and influential Mohamedan families 
in India, and a grandson of the famous Tippo Sultan, 
recently received a call to the English bar. 


Governor Hoffman has issued a proclamation order- 
ing an extraordinary general term of the supreme 
court for the third judicial department, on the 16th 
inst., at Albany, at which will be heard the appeals in 
the suits brought in the Tweed and other New York 
cases. 


L. H. Roots, recently suspended from the office of 
marshal of the western district of Alabama, is charged 
with having expended, during one year, nearly $240,000 
for expenses of the court, or more than the expense 
attending all the United States courts in the State of 
New York. His last requisition was for $25,000. The 
department of justice ordered $25,000 to be sent to 
him, but afterward withheld the amount. 


A French paper gives the following summary of the 
result of the trials of the Communist prisoners: sen- 
tenced to death, 72; hard labor for life, 212; transporta- 
tion of the first degree, 894; of the second degree, 2,900; 
detention, 1,169; imprisonment with hard labor, 60; 
imprisonment of three months and under, 305; im- 
prisonment of three months and upward, 1,373; impris- 
onment to periods exceeding one year, 1,138; banish- 
ment, 291; total, 8,415; acquittals, 2,112, being at the 
ratio of about twenty per cent. 


The following are the important changes made in 
the bankruptcy act: The time during which bankrupts 
may be discharged, upon payment of fifty per cent of 
their indebtedness, is extended until July 1, 1873; life 
insurance policies to the amount of $5,000 are exempted 
from assets available for creditors, and all judgments 
obtained against parties or property before petitions 
are filed are to be first and fully satisfied. It also al- 
lows all exemptions allowed by any State law on the 
1st of January, 1871. It also exempts a widow’s dower, 
or other estate in lieu thereof, if the State law so pro- 
vides. 





NEW YORK STATUTES AT LARGE. 
CHAP. 693. 


An Act in relation to the service of citations on luna- 
tics and idiots, 


PAssED May 14, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


SrcrTion 1. In proceedings for the proof of any last 
will and testament, or on any accounting or other. 
proceedings in the surrogate’s court, where any party 
entitled to be served with a citation shall be insane or 
an idiot, the citation shall be served on the committee 
of the person and estate, or of either, of such lunatic 
or idiot; and in case there shall not be any committee 
of the person and estate, or of either, then the citation 
shall be served on the lunatic or idiot personally, and 
also on the person in whose care and custody said 
lunatic or idiot shall be. 

§ 2. Whenever a citation shall have been served on 
any lunatic or idiot, the surrogate shall appoint a 
special guardian for said lunatic or idiot, whose duty 
it shall be to take the care and charge of the interest 
of said lunatic or idiot on the proceedings for which 
he shall be cited. 


CHAP. 696. 


Aw Act to amend chapter two nundred and nine of 
the laws of eighteen hundred and forty-seven, en- 
titled ‘*‘ An act in relation to cemeteries in incorpo- 
rated villages.”’ 


PASsED May 14, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


SEcTION 1. Section one of chapter two hundred and 
nine of the laws of eighteen hundred and forty-seven, 
entitled ‘‘ An act in relation to cemeteries in incorpor- 
ated villages,’ as amended by chapter one hundred 
and seventeen of the laws of eighteen hundred and 
sixty-four, is hereby amended so as to read as follows: 

“1. The tax payers of any incorporated village, at 
any meeting thereof lawfully convened, may, by res- 
olution, direct the trustees of such village to purchase 
suitable lands for a burying ground for such village, 
or lands in addition to any burying ground now owned 
by said village, upon such terms and conditions, not 
inconsistent with this act, as such meeting shall pre- 
scribe; but the whole expense of purchasing such 
ground or additional lands in any village, fencing the 
same, and putting it in proper condition to be used as 
a burying ground, shall not exceed ten thousand 
dollars, unless the population of the village shall ex- 
ceed four thousand persons, nor more than twenty 
thousand dollars in any case. And the title of such 
burying ground, when so purchased, shall be vested in 
such village by its corporate name, and shall be inalien- 
able, except in the manner and for the purposes here- 
inafter mentioned. 

§ 2. This act shall take effect immediately. 


CHAP. 699. 
An Act to establish a rifle range and to promote skill 
in marksmanship among the National Guard. 
PASSED May 14, 1872 ; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SEcTION 1. Whenever the National Rifle Association 
shall raise the sum of five thousand dollars, for the 
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purpose of securing, by lease or purchase, of a fifle 
range for the use of first and second divisions of the 
national guard of the State of New York, and of such 
association, and for the purchase and erection of the 
necessary buildings and appurtenances to fit up and 
equip the same, and shall, by resolution of its board of 
directors, appropriate the same to such purpose, the 
sum of twenty-five thousand dollars, which is hereby 
appropriated, out of any funds in the treasury not 
otherwise appropriated, shall be expended for the same 
purpose, as hereinafter provided. 

§ 2. The grounds for such range shall be selected by 
the board of directors of said National Rifle Associa- 
tion, and their location, together with the price to be 
paid therefor, shall be approved by the adjutant-general 
of the State, and also by the officers then commanding 
the first and second divisions of the said national guard, 
or by a majority of such officers, which approval shall 
be in writing, and shall be filed with the comptroller 
before any of the moneys hereby appropriated shall be 
expended for the payment thereof. 

§ 3. The fitting up, equipping and managing of such 
range shall be done by the board of directors of said 
National Rifle Association, of which board the persons 
holding the office of adjutant-general of the State and 
those commanding the first and second divisions of said 
national guard shail hereafter always be ex-officio 
members; and no moneys in excess of one hundred 
dollars shall be expended for such purpose without a 
two-third vote of such directors, and without the ap- 
proval of at least two of such ex-officio members. 

§ 4. The comptroller of the State is hereby authorized 
and directed to draw his warrant upon the treasury of 
the State for the payment of the moneys expended by 
said board of directors forthe purposes aforsaid, as the 
same shall be drawn upon by them from time to time, 
but no drafts shall be drawn by said board upon the 
funds hereby appropriated, except for an expenditure 
authorized and approved as provided in the preceding 
section. . 

§ 5. All such drafts shall specify upon their face the 
purpose for which they are drawn, and shall be drawn 
by the treasurer of said association and countersigned 
by another of the officers thereof, and by at least one of 
such ex-officio members of the said board of directors, 
and shall, in casé such draft exceed the sum of one hun- 
dred dollars, be accompanied with the vouchers there- 
for, approved by two of such ex-officio members, and 
by the oath of the treasurer of said association, certify- 
ing that the sum or sums so ordered to be paid have 
been expended for the purpose of leasing or purchasing 
such range, or fitting up the same, or that the laborand 
materials have been duly performed or furnished there- 
on. It shall also be the duty of the treasurer of said as- 
sociation to file with said comptroller, every six months, 
a detailed account of all expenditures of said associa- 
tion during said period, verified by him under oath. 

§ 6. No officer or member of said board of directors of 
said National Rifle Association, nor any of the officers 
named herein as ex-officio members of such board, shall 
be in any way interested, directly or indirectly, in any 
of the contracts made by said association for the pur- 
poses aforesaid, orin any of the purchases or expendi- 
tures made under the provisions of this act; neither 
shall they, or any of them, receive any salary or com- 
pensation for any services they may render in and 
about the purchase or fitting up of such range, or the 
management thereof. 

§ 7. The said board of directors of said National 





Rifle Association are hereby authorized, from time to 
time, to establish regulations for the use and manage- 
ment of such range, and shall have power to employ 
the necessary markers and assistants, which regula- 
tions shall be in writing, and shall be approved by 
said adjutant-general and the officers then command- 
ing the first and second divisions of said national 
guard, or a majority of them, before becoming opera- 
tive. 

§ 8. For the purpose of preserving the property of 
the State, and of said National Rifle Association upon 
said range, and of preventing accidents, the persons 
employed thereon by said rifle association are here- 
by vested with the powers of constables when in the 
performance of their duties, and wearing such badge 
of office as shall be prescribed by said association, 
and all persons trespassing upon such range, or injur- 
ing any of the targetsor other property situate there- 
on, or willfully violating any of the regulations es- 
tablished to secure safety thereon, shall be deemed 
guilty of a misdemeanor. 

§ 9. The commanding Officer of either the first or 
second divisions of said national guard is hereby au- 
thorized to direct the use of said range by any of the 
regiments of his command without compensation for 
practice, field drill or any military purpose, when- 
ever, and for such time, as he shall deem it proper 
or necessary. 

§ 10. The commander-in-chief is hereby authorized 
to direct the issuing of such ammunition and military 
equipments from the stores of the State for use upon 
said range by the national guard, or for rifle practice 
elsewhere by them, at such times and under such reg- 
ulations as he shall prescribe. 

$ 11. The said commander-in-chief is also authorized 
to offer annually, on behalf of the State of New York, 
a prize not exceeding one hundred dollars in value, 
to be known as the “‘State Prize,”’ to that regiment 
or battalion in each division throughout the State, 
which shall display the greatest proficiency in marks- 
manship during each year, and a similar prize, not 
to exceed the sum of five hundred dollars in value, 
to the regiment or battalion which shall surpass in 
that respect all other regiments throughout the State 
during each year. Such prizes to be competed for 
under regulations to be established by said National 
Rifle Association, and approved by the commander- 
in-chief. And the comptroller is hereby authorized 
to draw his warrant in favor of the adjutant-general 
for the costs of such prizes, not to exceed the sum 
of fifteen hundred dollars in any one year, out of any 
moneys appropriated for military purposes. 

§ 12. The boards of supervisors of the counties of 
New York and Kings may each, in their discretion, 
appropriate an amount not to exceed the sum of five 
thousand dollars, in any one year, for the purposes 
provided in the first section of this act; and they are 
hereby authorized to levy a tax for such purpose upon 
the real and personal property of said county or coun- 
ties, to be levied and collected as other moneys au- 
thorized by law are by them levied and collected. 

§ 13. This act shall take effect immediately. 


CuapP. 736. 


Aw Act to provide ways and means for the support of 
government. 


PassED May 15, 1872; three-fifths being present. 
The People of the State of New York, represented in 
Senate ont Assembly, do enact as follows: 
Srection 1. There shall be imposed, for the fiscal year 
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beginning on the first day of October, eighteen hun- 
dred and seventy-two, on each dollar of real and 
personal property of this State subject to taxation, 
taxes for State purposes hereinafter mentioned, which 
taxes shall be assessed, levied and collected by the 
annual assessment and collection of taxes for that 
year,in the manner prescribed by law, and shall be paid 
by the several county treasurers into the treasury of this 
State, to be held by the treasurer for application to the 
purposes specified, that is to say, for the general fund 
and for the payment of those claims and demands 
which shall constitute a lawful charge upon that fund 
during the fiscal year, commencing October first, 
eighteen hundred and seventy-two, one mill and one- 
fourth of one mill; for the free school fund, for the 
maintenance of common schools in this State, one mill 
and one-fourth of one mill, pursuant to chapter four 
hundred and six of the laws of eighteen hundred and 
sixty-seven; for the payment of the interest and re- 
demption of the principal of the State debt of two and 
one-half million dollars, as provided in chapter two 
hundred and seventy-one, of the laws of eighteen 
hundred and fifty-nine, one-eighth of one mill; for 
the payment of the interest, and to provide for the 
redemption of the principal of the State bounty debt, 
pursuant to chapter three hundred and twenty-five of 
the laws of eighteen hundred and sixty-five two mills; 
for the purposes of the new capitol, one-half of one 
mill; and for the benefit of the academies and academi- 
eal department of the union schools, pursuant to 
chapter five hundred and forty-one of the laws of 
2ighteen hundred and seventy-two, one-sixteenth of 
one mill. 


CuHap. 746. 


Aw Act relating to the examination of candidates for 
the degree of doctor of medicine. 


PASSED May 16, 1872. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


Section 1. The regents of the university of the State 
of New York shall appoint one or more boards of 
examiners in medicine, each board to consist of not 
less than seven members, who shall have been licensed 
to practice physic and surgery in this State. 

§ 2. Such examiners shall faithfully examine all can- 
didates referred to them for that purpose by the 
chancellor of said university, and furnish him a 
detailed report in writing of all the questions and 
answers of each examination, together with a separate 
written opinion of each examiner asto the acquire- 
mepts and merits of the candidates in each case. 

§ 3. Such examinations shall be in anatomy, physi- 
ology, materia medica, pathology, histology, clinical 
medicine, chemistry, surgery, midwifery and in thera- 
peutics, according to each of the systems of practice 
represented by the several medical societies of this 
State. 

§ 4. The said reports of examinations, and the an- 
nexed opinions of the examiners, shall forever be a 
part of the public records of the said university, and 
the orders of the chancellor addressed to the examiners, 
together with the action of the regents, in each case 
shall accompany the same. 

§5. Any person over twenty-one years of age, of 
good moral character and paying not less than thirty- 
five dollars into the treasury of the university, and on 





applying to the chancellor for the aforesaid examina- 
tion shall receive an order to that effect, addressed to 
one of the boards of examiners, provided he shall ad- 
duce proofs satisfactory to the chancellor, that he or 
she has a competent knowledge of all the branches 
of learning taught in the common schools of this 
State, and of the Latin language, and that he has dili- 
gently studied medicine not less than three years, 
under the direction of one or more physicians duly 
qualified to practice medicine, or has himself been li- 
censed, on examination, by some medical society or 
college legally empowered to issue licenses or degrees 
in medicine. 

§6. The regents of the university, on receiving the 
aforesaid reports of the examiners, and on finding 
that not less than five members of a board have voted 
in favor of a candidate, shall issue to him or her a 
diploma, conferring the degree of doctor of medicine 
of the university of the State of New York, which 
degree shall bea license to practice physic and surgery. 

§7. The candidate, on receiving said diploma, shall 
pay to the university the further sum of not less than 
ten dollars. 

§ 8. The moneys paid to the university, as aforesaid, 
shall be appropriated by the regents for the expenses 
of executing the provisions of this act. 

§ 9. The regents may establish such rules and regu- 
lations, from time to time, as they may deem necessary 
to insure the faithful execution of the provisions of 
this act. 

§ 10. This act shall take effect immediately. 


CHAP. 587. 


Aw Act to authorize the appointment of assistant dis- 
trict attorneys in certain counties in this State. 


PASSED May 7, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


SrcTron 1. It shall be lawful for the supervisors of 
any county in this State, having at its last census a pop- 
ulation exceeding seventy thousand, to authorize the 
district attorney of such county to appoint a suitable 
person to be the assistant of such district attorney. 
Every such appointee must be a counselor at law, 
and a citizen and resident of the county in which he is 
appointed. Every such appointment shall be in writ- 
ing, under the hand and seal of the district attorney, 
and shall be filed in the clerk’s office of the county in 
which such appointment is made. Every such person 
before he enters upon the duties of his office shall take 
and subscribe the constitutional oath of office. Every 
such appointment may be revoked by the district at- 
torney making the same, which revocation shall be in 
writing, and shall be filed in the said county clerk’s 
office. 

§ 2. It shall be lawful for every such assistant to at- 
tend all the criminal courts which may be held in his 
county, and to assist in conducting all prosecutions for 
crimes and offenses cognizable therein. It shall also be 
lawful for every such assistant to attend and appear 
before any grand jury inhis said county, and to per- 
form the same duties before such jury as are by law 
imposed upon or required by the district attorney. 

§ 3. Every such assistant district attorney shall be 
compensated for his services at and after such annual 
rate as shall be determined by the board of supervisors 
of the county in and for which he shall be appointed. 
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§4. The provisions of this act shall not apply to any 
county where the appointment of an assistant district 
“attorney is now authorized by law. 

§ 5. This act shall take effect immediately. 





Cuap. 747. 


Aw Act for the suppression of the trade in and circu- 
lation of obscene literature, illustrations, advertise- 
ments and articles of indecent or immoral use, and 
obscene advertisements of patent medicines, and 
articles for producing abortion, and to repeal chap- 
ter four hundred and thirty of the laws of eight- 
een hundred and sixty-eight. 


PAssED May 16, 1872; three-fifths being present. 


The P of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


Section 1. If any person shall sell, or offer to sell, or 
shall give away, or offer to give away, or have in his or 
her possession, with or without intent to sell or give 
away, any obscene and indecent book, pamphlet, paper, 
drawing, lithograph, engraving, daguerreotype, photo- 
graph, stereoscopic picture, model, cast, instrument or 
article of indecent or immoral use, or medicine for pro- 
curing abortion, or shall advertise the same for sale, or 
write or cause to be written, or print or cause to be 
printed any circular, handbill, card, book, pamphlet, 
advertisement or notice of any kind, or shall give infor- 
mation orally, stating when, how or of whom, or by what 
means any of the said indecent and obscene articles 
and things hereinbefore mentioned can be purchased 
or otherwise obtained, or shall manufacture, draw and 
expose, or draw with intent to sell, or to have sold, or 
print any such articles, every such person shall, on 
conviction thereof, be imprisoned in the county jail or 
State prison not more than six months, or be fined not 
less than one hundred nor more than one thousand 
dollars for each offense. One-half of said fine to be 
paid to the informer upon whose evidence the person 
so offending shall be convicted, and one-half to the 
school fund of the county in which the said conviction 
is obtained, except that in the city and county of 
New York, if the conviction is in said city and county, 
one-half shall go to the treasurer of the Homceopathic 
Dispensary, in said city and county, and in the 
county of Kings one-half shall go to the Brooklyn 
Homeeopathic Hospital, when the conviction is in the 
county of Kings. And in every other county of the 
State, one-half of the said fine shall go to the treasurer 
of the orphan asylum of said county, if there be such 
an institution in the county. 

§ 2. If any person shall deposit or cause to be 
deposited in any post-office within this State, or place 
in charge of any express company, or person connected 
therewith, or of any common carrier or other person, 
any of the obscene and indecent articles and things 
mentioned in the first section of this act, or any circu- 
lar, hand-bill, card, advertisement, book, pamphlet, or 
notice of any kind, or shall give oral information stat- 
ing where, how or of whom such indecent and obscene 
-articles or things can be purchased or otherwise 
obtained in any manner, with the intent of having the 
same conveyed by mail or express, or in any other 
manner; or if any person shall knowingly or willfully 
receive the same with intent to carry or convey, or 
shall carry or convey the same by express, or in any 
other manner (except in the United States mail) ; every 
person so offending shall, on conviction thereof, be 
subject for each offense to the same fines and penalties 





as are prescribed in the said first section of this act for 
the offenses therein set forth, and said fine shall be 
divided and paid in the same manner as therein 
provided. 

§ 3. All magistrates are authorized, on complaint 
founded on information and belief, supported by oath 
or affirmation, to issue a warrant, directed to the 
sheriff of the county within which such complaint 
shall be made, or to any constable, marshal or police 
officer within said county (provided, nevertheless, that 
nothing in this act contained shall be construed to 
affect, alter, diminish or extend, or in anywise inter- 
fere with the powers and authority of the board of 
metropolitan police), directing him, them, or any of 
them, to search for, seize and take possession of such 
obscene and indecent books, papers, articles and things; 
and said magistrates shall transmit, inclosed and 
under seal, specimens thereof to the district attorney 
of his county, and shall deposit within the county jail 
of his county, or such other secure place as to him shall 
seem meet, inclosed and under seal, the remainder 
thereof, and shall, upon the conviction of the person or 
persons offending under any of the provisions of this 
act, forthwith destroy, or cause to be destroyed, the 
remainder thereof so seized as aforesaid, and shall 
cause to be entered upon the records of his court the 
fact of such destruction. 

§ 4. It shall be the duty of the presiding judge of 
every court of sessions or oyer and terminer within 
this State, especially to charge the grand jury at each 
term of said court, to take notice of all offenses com- 
mitted in violation of any of the provisions of this act; 
and it shall be the duty of all superintendents of the 
poor and commissioners of charities and corrections to 
prosecute and recover the penalties in this act. 

§ 5. Chapter four hundred and thirty of the laws of 
eighteen hundred and sixty-eight is hereby repealed. 

§ 6. This act shall take effect immediately. 





CuHap. 721. 


Aw Act to amend chapter three hundred and sixty- 
six of the laws of eighteen hundred and seventy, 
entitled ‘‘An in regard to public libraries incor- 
porated in the State of New York.” 


PAssED May 14, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 


Section 1. Section one of chapter three hundred 
and sixty-six of the laws of eighteen hundred and 
seventy is hereby amended so as to read as follows: 

§1. If any officer, clerk, agent or member of any 
public library, duly incorporated under the laws of the 
State of New York, or any other person whatever, shall 
thereafter willfully cut, mark ,mutilate,or otherwise in- 
jure any book, volume, map, chart, magazine, newspa- 
per, painting or engraving, belonging to or deposited in 
any public library so incorporated as aforesaid, or shall 
procure such injury to be done as herein stated, every 
such person shall be deemed to be guilty of a misde- 
meanor, and, upon conviction thereof by any court of 
competent jurisdiction, shall be liable for each offense 
to a fine of not more than one hundred dollars, at the 
discretion of the court; provided, however, that no 
prosecution shall be maintained under this act, un- 
less the library prosecuting shall have at least two 
printed copies of this act conspicuously placed upon its 
premises. 

§ 2. This act shall take effect immediately. 
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ABOUT JURIES IN THE OLDEN TIME. 


There are curious things to tell regarding juries, both 
as to their ancient and their modern history. Valua- 
ble as the institution is thought to be, we have little or 
no certain knowledge of its origin. Not only have the 
Normans, the Saxons, the Gauls, the Romans, and even 
the Trojans, in their turn, had inscribed to them the 
honor of being the inventors of the system, and in 
turn been dispossessed of it, but some writers, acting 
like those foolish old testators who make a point of 
leaving their money to persons already having more 
than they know what to do with, declare that to 
Alfred the Great, a sovereign already lauded as the 
inventor of half the noblest institutions of England, 
the entire credit of the whole matter is due. 

Whvever was the inventor, or what the period of 
the birth of the system, it is quite certain that very 
few traces of it are to be found anterior to the reign 
of Henry II. Of course, men had from the earliest 
times in their legal squabbles among one and other to 
settle, and this was usually done after a peculiar 
fashion. Long before any invention of juries, we 
find that civil matters were decided by one of the par- 
ties swearing how the facts really stood, and finding 
eleven men, usually his near neighbors, who severally, 
on their oaths, declared that they believed his account 
to be true. Criminal offenses being considered of 
more importance, in them, by the laws of Ethelred, 
this ceremony was made only introductory to one of 
the more perilous, and at the same time more ridicu- 
lous, modes of trial, called respectively the fire and 
water ordeal. The practice of trying both causes 
and crimes by these two methods was common with 
our Saxon ancestors, and only began to be discon- 
tinued after the Norman invasion. Trial by ordeal 
appears to have been very repugnant to. the warlike 
Normans, who, after continuing it for a considerable 
time, eventually almost entirely abandoned it, and in 
its stead founded the wager of battle. 

It is highly probable that the dislike which the 
Normans felt toward the older institution was caused 
by some trickeries which they discovered in it to 
secure the convictions of their own countrymen 
when accused of a crime, and the acquittal of English 
under similar cicumstances; and, in proof of this, 
there is a document still in existence which narrates 
how William Rufus, having caused fifty English to be 
tried by the hot iron, they all escaped, while twenty 
Normans all suffered! Upon which the king said 
there was great noughtiness in the matter, and that 
he would try the seventy over again by the judgment 





of his court, and would not abide by this pretended 
judgment of God, which could be made favorable or 
not at pleasure, 

From the time of William, then, to that of Henry 
II, the mode of administering was very simple. In 
civil cases, a little hard swearing on one side or the 
other soon settled the matter; while as to criminals, 
by “fighting it out,” a far more speedy result was, we 
doubt not, obtained, than is arrived at in our courts 
of justice at the present day. In Henry’s reign, how- 
ever, the simplicity of all judicial proceedings was 
much broken in upon by the passing of a famous stat- 
ute usually called the grand assize. This statute 
ordained that in all cases in which the ownership of 
land, the right of advowson or the claims of vassalage, 
came in question, four knights of the county should 
be summoned, who, joining with them twelve men, 
neighbors of those whose rights were in dispute, 
should hear from them upon their oaths the truth of 
the matter in question. If these twelve could not 
ag-ee in the tale they told the knights, the minority 
were dismissed and others chosen in their stead; and 
this was repeated until twelve men were found whose 
tale was uniform; and then according to it, judgment 
was given. 

This singular mode of adjudicating appears to have 
ever since been held in great estimation ; for, although 
other species of trial by jury soon after sprung up, the 
grand assize was not set aside, but continued to be 
put in practice now and then down to the year 1838, 
when, for the last time, four knights girt with their 
swords, and twelve recognitors, met in the court of 
common pleas at Westminster, and were addressed 
by the Lord Chief Justice Tindal, as “gentlemen of 
the grand inquest, and recognitors of the grand assize.” 
The institution was shortly after abolished by act of 
parliament. 

‘The grand assize had reference only to those civil 
matters which we have enumerated; but both before 
and after its advent, we find the method of trying 
criminals had, by the passing of certain statutes, be- 
come more and more complicated, until a very great 
necessity was felt for some well-defined law upon the 
subject. This came at last in the year 1176, being 
embodied in a statute called the statute of Northamp- 
ton; in which we find, to our surprise, the trial by 
battle unmentioned, and the favorite old fire-and- 
water ordeal re-invested with all its ancient import- 
ance; careful provision being made against trickery, 
by the insertion of a clause which prevented the 
accused from going entirely free, even after having 
escaped the ordeal. 

The words of the statute are curious enough. They 
declare that, ‘‘ when any one charged before the king’s 
justice with the crime of murder, theft, robbery, or 
the receipt of any who have so offended, by the oaths 
of twelve knights of the hundred, or if there are no 
knights, by the oaths of twelve free and lawful men, 
then any one so charged shall submit to the fire or 
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water ordeal, and if he fail, shall lose one foot and the 
right hand, and also abjure the realm, and leave it 
within forty days; and if he be acquit by the ordeal, 
shall find pledges to answer for him, and then he may 
remain in the realm.” 

This barbarous statute, however, soon fell into dis- 
use, and in the reign of Henry III was formally aban- 
doned ; trial by battle then again became popular, and 
indeed was not legally done away with in certain 
cases until the year 1819. During the time of Edward 
I the jury system was greatly improved, and to a 
great extent resembled that of the present day. 
Knights of the shire were summoned by the sheriff — 
the origin of the present grand jury—twelve of 
whom had to be unanimous in presenting the guilt of 
a prisoner to the petty jury who were to try him. 
The petty jury, indeed, differed from a modern one 
in one important particular; for those composing it, 
after being sworn to act truly, heard no evidence from 
others, but each separately delivered a verdict founded 
on his own knowledge of the matter, and was thus a 
witness as well as a juryman. If the twelve could 
not agree, the minority were, as in the grand assize, 
turned aside, and others chosen in place of them, and 
this was done till twelve presented a uniform verdict. 

It may amuse the reader to know that the first civil 
matter tried by a jury, properly so called, of which 
any record has descended to us, was an action by the 
parson of Chipping-Norton against another parson 
for turning him out of his house on a Sunday. 

It was not until the time of Henry VI that 
witnesses were allowed to be called, to inform the 
consciences of the jury respecting the matters in 
dispute, and not till so late as the reign of Anne that 
witnesses for a prisoner were heard upon oath. 

The position of jurymen in “the good old times” 
must have been one of no ordinary severity. The 
fundamental rule was, that the twelve men must agree 
in order to form a legal verdict. Why twelve were 
chosen in preference to any other number does not 
appear, and the only explanation, if it may be called 
one, is that of Sir Edward Coke, who says that twelve 
“is a number in which the law delighteth.” In order, 
then, to get these twelve men to agree, all kinds of 
manceuvers were used; at first, the practice of adding 
fresh jurymen, and turning away those who would 
not agree with the majority, technically called “ affore- 
ing,” was adopted; but this was attended with the 
expense of so much time and trouble as to be almost 
useless, Then it became the custom to heavily fine 
those who would not agree with the majority, and 
this shortened matters a good deal; subsequently the 
verdict of the majority was taken, the dissentients 
being fined or imprisoned ; and then the practice was 
adopted of confining the sacred twelve alone, without 
meat, drink or fire, until the verdict was satisfactory. 

Of late years, confinement for a longer or shorter 
period, at the discretion of the judge, has alone been 
resorted to to enforce unanimity; food and drink 








being meanwhile supplied under the direction of the 
court. 

In some of our old law books, we meet with very 
amusing accounts of unfortunate jurymen being de- 
tected in attempting to evade this very stringent 
measure, and their peccadiloes seeem always to have 
met with severe chastisement. 

Thus, in Hilary term, 6 Henry VIII, we have along 
account of a motion in the king’s bench, to arrest a 
judgment obtained at the previous assizes, on the 
ground that the jurors had “improperly eaten and 
drank ;” and, says the report, “ upon examination it 
was found that the jury had, after long consideration, 
agreed, and returning to the court-house to give in 
their verdict, they saw Kead, ©. J., in the way run- 
ning to see a fray and they followed, and all ate 
bread, and drank a horn of ale; and, for this, every 
one was fined forty shillings, but the plaintiff had its 
judgment stand upon their verdict.” The report does 
not inform us what fine was inflicted upon the learned 
judge for leaving the judgment seat “to see a fray.” 

In another case of Mownson v. West, about the 
same period, the jury had been absent so long to con- 
sider their verdict, that “the court did suspect, and 
gave commandment that a trusty man should search 
them, which was done, when some had figs in their 
pouches, and some had pippins, and some did confess 
that they had eaten of figs, and some that they had 
pippins, but had not eaten thereof; whereupon, after 
great and solemn advice and consideration, they who 
had eaten of the figs were fined £5 each, and they 
who had pippins, of which they had not eaten, forty 
shillings each.” 

Shortly afterward, the court of queen’s bench 
declared, “that for a juryman to have sweetmeats in 
his pocket was a high misdemeanor, punishable by 
fine or imprisonment, or both.” 

It was not, however, on the score of eating when 
he should have been fasting alone, that the juryman’y 
life was a hard one; if the judge considered that 
their verdict was against evidence, they might be pun- 
ished with loss of all their personal property, might 
be imprisoned for a year, and were ever afterward 
considered infamous; while the amount of bullying 
to which they were exposed, both from the judge and 
from the counsel, would scarcely be credited at the 
present day. They were threatened, laughed at and 
even taunted with being accessory to the prisoner's 
guilt, if they hesitated about giving the desired ver- 
dict. After enduring all this uncomplainingly for some 
hundred years, we find juries, about the middle of the 
sixteenth century, suddenly attempting to throw off 
the disgraceful shackles with which they had been for 
so long loaded. The first important case on record in 
which a jury boldly stood out against the judge is that 
of Sir Nicholas Throckmorton, tried at Guildhall in 
1554. 

Throckmorton was indicted for high treason, and, 
after a shamefully one-sided trial, the jury were almost 
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directed to find him guilty. After a long absence from 
court they returned and deliberately pronounced a 
verdict of “ Not guilty.” “Upon this,” says the re- 
porter, “the lord chief-justice remonstrated with them 
in threatening tones, saying: “‘ Remember yourselves 
better. Have you considered substantially the whole 
evidence as it was declared and recited? The matter 
doth touch the queen’s highness and yourselves also ; 


take good heed what youdo.” When he had finished, 


Whetson, the foreman, said: “ My lord, we have found 
him not guilty, agreeably to our consciences, and so 


say we all.” But the jury suffered grievously for 
their honesty. The court committed all twelve to 
prison; four were soon discharged, on humbly admit- 
ting that they had done wrong; but of the remaining 
eight, the Star Chamber adjudged that three of them 
should be fined £2,000 each, and the other five £200 
each. So much for impartiality in the sixteenth cen 
tury. 

Throckmorton’s jury had, however, “broken the 
ice,” and others were not slow in following their 
example; and for more than one hundred years after, 
battles were being continually fought between judge 
and jury, with ever-varying results. In poor Mrs. 
Lisle’s case, the judge (Jeffreys) gained the day; on 
William Penn’s trial, the jury stood firm and tri- 
umphed; but the most glerious example of their 
success was shown upon the trial of the seven bishops 
in 1688, from which period we may date the decline 
of the arbitrary authority which the judges had before 
exercised, 

The difficulties which the juries experienced some 
few hundred years ago, in making up their minds as 
to the proper verdict to be returned, seems to have 
been caused in a great measure by the manner in 
which counsel prevented by their speeches the clear 
facts of the case from being seen. That this was so, 
even as early as 1560, appears from a little work, 
published in that year, called A Guide to Jurymen, 
from which we select the following quaint anec- 
dote: 

“At a certain trial, after the state of the cause was 
set forth in the declaration, the counsel beginning to 
speak, the foreman of the jury calls to the judge, and 
tells him he had an humble suit to his lordship. 
‘Well,’ says the judge, ‘what is it?’ ‘My lord,’ says 
he, ‘it is, that now the state of the cause hath been 
set forth, we may proceed immediately to the examina- 
tion of witnesses, so as to give our verdict whilst we 
remember what is material, and that we may spare 
the labour of these gentlemen, the counsel on both 
sides, who, I see, are prepared to speak largely ; for, 
truly, my lord, if they shall fall to work as they use 
to do, our understanding will be so confounded by 
their long discourse and many niceties, as we shall 
not be able so rightly to judge thereof as now we 
shall.’ This was his humble motion; but the judge, 
having formerly been a pleader, laughed at the honest 
man, and so did all the court, except some plain 





people that had so little understanding as to think 
there was some reason in it,” 

A great deal is said now-a-days, and with truth, of 
the ignorance of juries, but the average jury man of 
the olden time was hardly better, if as good, and 
many anecdotes are recorded of their stupidity, of 
which we give a sample: A jury at Cardigan found a 
man guilty of arson, with £20 damages. Another set 
of “clod-hoppers,” trying a man for murder, and be- 
ing much confused by the judge telling them that 
upon the same indictment, if not satisfied as to the 
capital crime having been committed, they could find 
the prisoner guilty of manslaughter, just as they could 
on an indictment for child-murder find a woman guilty 
of concealing the birth, after deliberating for a long 
while, found the man guilty of concealing the birth of 
the deceased | 

Another instance occurred in the western circuit, 
England: A man was indicted for burglary; the 
proofs were so clear against him, he having been 
caught in the fact, that it was presumed no defense 
would be attempted. His counsel, however, made a 
long, flaming speech, and protested that he believed 
the man to be innocent. The judge told the jury that 
it was unnecessary for him to sum up, as they could 
have but one opinion. After conferring a moment, 
they turned round and deliberately pronounced a 
verdict of “Not guilty,” to the amazement of every 
one in court. Of course the prisoner was, without 
further question on the case, discharged. One of the 
counsel present met one of the jury afterward, and 
inquired the reasons which influenced them in giving 
so curious a verdict, and met with the following reply : 
“Well, sir, we be most of us P men, and though 
the Lunnon judge said he thought the prisoner were 
guilty, owr recorder (who was the man’s counsel) said 
he thought he warn’t, and we like to stick up for our 
recorder !” 


2 
or 


CONTRIBUTION BETWEEN WRONG-DOERS. 


It has been very thoroughly settled ever since the 
terse opinion of Lord Kenyon in Merryweather v. 
Nixon, 8 T. R. 186, that there could be no contribu- 
tion between joint tortfeasors, but exceptions were 
suggested in the very same breath with the rule, for 
that learned judge said, “ that this decision would not 
affect cases of indemnity, where one man employed 
another to do acts not unlawful in themselves, for the 
purpose of asserting a right.” 

And Best, C. J., in Adamson v. Jervis, 4 Bing. 72, 
said that from reason, justice and sound policy, the 
rule that wrong-doers cannot have contribution against 
each other is confined to cases where the person 
seeking redress must be presumed to have known 
that he was doing an unlawful act and that learned 
judge adds, “auctioneers, brokers, factors and agents 
do not take regular indemnities. These would be 
indeed surprised, if, having sold goods for a man and 
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paid him the proceeds, and having suffered afterward 
in an action at the suit of the true owner, they were 
to find themselves wrong-doers, and could not recover 
compensation from him who had induced them to do 
the wrong.” See Betts v. Gibson, 2 A. & E. 57; 
Humphrey v. Pratt, 2 Dow. & Cl 288; Pearson v. 
Skelton, 1 M. & W. 504; Fletcher v. Harcott, Hutt. 55. 

Two recently reported decisions serve briefly to 
illustrate the rule and the exception. The first is the 
case of Atkins v. Johnson, 43 Vt. 78; and the second, 
Armstrong County v. Clarion County, 66 Penn. St. 
218. In the first case the plaintiff was the pub- 
lisher of a newspaper, and the action was on an 
agreement in writing whereby the defendant agreed 
that, if the plaintiff would publish in his newspaper 
an article entitled “A Jack at all Trades Exposed,” 
he, the defendant, would defend and save harmless the 
plaintiff from all damage and harm that might accrue 
to the plaintiff in consequence of such publication. 
The article proved to be a libel, and the plaintiff was 
sued, and judgment recovered against him therefor, 
and paid. The court held, that the agreement could 
not be enforced, and remarked: “In this case these 
parties in the outset conspired to do a wrong to one 
of their neighbors by publishing a libel upon his 
character. The publication of a libel is an illegal act 
This both parties are presumed to have 
known. The publication not only subjects the party 
publishing to a prosecution, by the person injured, for 
damages, but also to a public prosecution by indict- 
ment. In either case all that would be required of 
the prosecutor would be to prove the publication by 
the party charged. The law in such cases presumes 
malice and damage, and the prosecutor would be 
entitled to judgment unless the party charged could 
introduce something by way of defense that would 
have the effect to discharge him from legal liability. 
* * * Jn this case both these parties knew that 
they were arranging for and consummating an illegal 
act, one that subjects them to legal liability, hoping, 
to be sure, that they might defend it; but the plain- 
tiff, fearing they might not be able to do so, sought 
to protect himself from the consequences by taking a 
contract of indemnity from the defendant. To say 
under such circumstances that those parties were not 
joint wrong-doers, within the full spirit of the general 
rule, would be an entire perversion of the plainest 
and simplest proposition. 
not interfere to aid either.” The cases bearing directly 
on the question at bar are in entire harmony with the 
above decision. 

In Colburn v. Patmore, 4 Cr. M. & R. 73, the pro- 
prietor of a newspaper sued his editor for falsely, 
maliciously and negligently inserting a libel therein, 
without the knowledge, consent or authority of the 
plaintiff, “in consequence of which the plaintiff was 
convicted and fined for falsely and maliciously print- 
ing and publishing the said libel.” The case was 
decided on a technical error in the pleadings; but the 


upon its face. 





This being so, the law will. 





question whether a newspaper proprietor, convicted 
and fined in consequence of the publication of a libel 
by his editor, without his knowledge or consent, 
could maintain an action for indemnity, was elabor- 
ately discussed at the bar, during the argument, and 
the court, in delivering judgment, expressed a strong 
opinion that he could not. “I am not aware,” said 
Lord Lyndhurst, C. B., “of any case in which a man 
convicted of an act declared by law to be criminal, 
and punished for it accordingly, has been suffered to 
maintain an action against the party who participated 
with him in the offense, in order to procure indemnity 
for the damages occasioned by that conviction; but, 
after hearing the argument, I entertain little or no 
doubt that such an action could not be maintained.” 

This case extends the principle much farther than 
does the preceding one, as the plaintiff was morally 
innocent, having no knowledge of the publication of 
the libel. But the law presumes him to be cognizant 
of the libel, and therefore liable for it. The propri- 
etors of newspapers are said to furnish the single 
exception to the rule that a master shall not be crim- 
inally responsible for the acts of his servant done 
without his knowledge or authority. This exception 
is thought to be necessary for the protection of the 
public. But the presumption having accomplished 
that object, it would seem a hardship to continue it, 
so as to exempt the person morally guilty from pun- 
ishment. 

A question precisely similar to that in Atkins v. 
Johnson was presented in Shackell v. Rosier, 29 Com. 
L. 438. The plaintiff Shackell was the publisher of a 
newspaper, and, at the request of the defendant, pub- 
lished for the latter an article libelous on its face, but 
which he was assured was true. The party aggrieved 
brought an action against the plaintiff for the libel, 
and the defendant promised the plaintiff that if he 
would defend the suit he would indemnify him for 
all costs and damages. A recovery was had in that 
suit, and then Shackell sued for the indemnity. 
Park, J., said: “It would be productive of great evil 
if the courts were to encourage such an engagement 
as this, and thereby hold out inducements to the prop- 
agation of illegal and unfounded charges.” Vaughn, 
J., said: “In this case, the court itself would be- 
come accessory to the publication of libels if it was 
to enforce sueh a contract as the present.” 

So in Arnold v. Clifford, 2 Sumner, 238, it was held, 
that a promise to indemnify the publisher of a libel is 
void. “Noone,” said Judge Story, “ever imagined 
that a promise to pay for the poisoning of another 
was capable of being enforced in a court of justice.” 

In the case of Armstrong County v. Clarion County, 
before referred to, a traveler was injured, while pass- 
ing over a bridge, by its breaking down. The bridge 
was maintainable jointly by two counties, one of 
which was sued for negligence leading to the injury, 
a recovery had, and the judgment paid. An action 
was thereupon brought by that county to recover 
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contribution from the other, and the court held, that 
contribution should be made. It appeared in the 
case that the commissioners of both counties, not 
long before the accident, had made a joint examina- 
tion of the bridge, and ordered some slight repairs to 
be done, which order was carried out, The court said: 
“The parties, plaintiff and defendant, are two muni- 
cipal corporations, jointly bound to keep this bridge 
in repair. These bodies can act only by their legally 
constituted agents, their commissioners, who examine 
the structure, and order repair, which is done. They 
erred in judgment, and both were liable for the con- 
sequences of that error, and one having paid the 
whole of the damages is entitled to contribution from 
the other.” 

This case clearly falls within the exception, as in 
the language of Taunton, J., in Betts v. Gibbons, 2 A. 
& E. 57: “The matter was indifferent in itself, and 
turned upon circumstances whether the act be wrong 
or not.” Story thus states the prineiple: “But the 
rule is to be understood according to its true sense 
and meaning, which is, where the tort is a known, 
meditated wrong, and not where the party is acting 
under the supposition of the entire innocence and 
propriety of the act, and the tort is merely one by 
construction or inference of law. In the latter case, 
although not in the former, there may be, and prop- 
erly is, a contribution allowed by law for such pay- 
ments and expenses between constructive wrong- 
doers, whether partners or not.” We are of the 
opinion, that the general rule may be thus expressed. 
Between actual wrong-doers there can be no con- 
tribution, but between constructive wrong-doers there 
may be. Thus, where one stage coach proprietor was 
sued, and a recovery had, for the negligence of a 
driver, it was held, that he could recover contribution 
from a joint proprietor on proving that he was not 
present and had no knowledge of the alleged negli- 
gence. Pearson v. Skelton, 1 Mees. & Wels. 504; 
Wooley v. Batte, 2 C. & P. 417. The court, in those 
cases, held, that the rule, no contribution between 
joint tortfeasors, does not apply to acase where the 
party seeking contribution was a tortfeasor only by 
inference of law; but is confined to cases where it 
must be presumed that the party knew he was com- 
mitting an unlawful act. So, in a like case in Penn- 
sylvania (Horbach v. Elder, 18 Penn. St. 33), where 
five persons were engaged in running a line of stages 
along aroad, for designated parts of which coaches, 
horses and drivers were to be furnished by each at his 
own proper expense and with exclusive control, pas- 
sengers were injured through the carelessness of the 
driver, damages therefor were recovered against two 
of the five co-owners, and an action against the others 
for contribution was sustained. 

The most common exception to the general rule is 
in that class of cases where questions arise between 
different parties as to the ownership of property, and 
a third person, supposing one party to be in the right, 





upon the request and under the authority of that 
party, does acts that are legal in themselves, but which 
prove in the end to be in violation of the rights 
of the other party, and he, in consequence, is made 
liable in damages. In such case the law will imply 
promise of indemnity in the absence of a direct agree- 
ment. Such are the cases of Betts v. Gibbons, 2 


A. & E. 57; Humphrey v. Prall,2 Dow. & Cl. 288; 
Dixon v. Fawcus, 2 B. Hil. T. 1861; Burgess v. Hills, 
26 Beav. 244. ; 


—— - &>oe—— 
RATIFICATION OF FORGERY. 


The pretended or alleged ratification of a forgery 
so seldom occurs that the adjudications upon the pre- 
cise point are exceedingly limited. It is a principle 
quite well settled that an act unauthorized at the time 
of its performance, but assumed to be in the name of, 
and for another, may be subsequently ratified by such 
other without a new consideration. See Wilson v. 
Tumman, 6 M. & 8. 236. Tindal, C. J., in this case, 
says the rule is “well settled” that an “act done for 
another by a person not assuming to act for himself, 
but for such other person, though without any precedent 
authority whatever, becomes the act of the principal, 
if subsequently ratified by him.” But, although the 
cases are numerous and decisive as to this point, they 
are not so as to the case of a ratification of the act 
of one not assuming to act for, but personating another. 
The acceptance of a forged bill of exchange has often 
been decided to be binding upon the acceptor, not, 
however, from the force of the doctrine of ratifica- 
tion, but upon the theory of estoppel, and from the 
sanctity of negotiable paper and that respect for the 
rights ot third persons which the law is always ready 
to enforce. See Bank of the United States v. Bank 
of Georgia, 10 Wheat. 333; Mather v. Lord Maid- 
stone, 18 C. B. 273; Leach v. Buchanan, 4 Esp. 226; 
Cooper v. Le Blanc, 2 Strange, 1051; Beeman v. Duck, 
11 Mees. & W. 251; Hall v. Fuller, 5 Barn. & C. 750; 
Stout v. Benoist, 39 Mo. 277; Dodge v. National Ex- 
change Bank, 20 Ohio St. 234; Van Duzer v. Howe, 21 
N. Y. 531. An alteration in the amount is held to be 
an exception to the rule that an acceptance of a forged 
draft or bill of exchange is binding. See Worrall v. 
Sheen, 39 Penn. St. 388; Bruce v. Bruce, 5 Taunt. 495; 
Goddard v. Merchants’ Bank, 4 N. Y. 147; Bank of 
Commerce v. Union Bank, 3 id. 230; Hall v. Fuller, 
5 Barn. & ©. 750; Wilkinson v. Johnson, 3 id. 428; 
Young v. Grote, 4 Bing. 253; Graham v. Gillespie, 
Ross’ L. Cas. Bills & Notes, 195; Pagan v. Wylie, id. 
194, 

But the validity of a simple promise without a 
new consideration to ratify a forgery is quite a differ- 
ent question from either of those above referred to. 
In Brooke v. Hook, Exch., 24 L. T. 34 (ante, vol. 3, 
p. 255), the validity of such a promise was denied. 
That case was an action on a joint and several promis- 
sory note purporting to bear the signature of the 
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defendant and J. The plaintiff had received the 
note from J. on the day of its date, and before it was 
due he had an interview with defendant and showed 
him the note. The defendant denied that the signa- 
ture was his and said it must be a forgery of J's; 
upon which the plaintiff said he would conunence crimi- 
nal proceedings against J. The defendant, in order to 
prevent this, said he would hold himself responsible 
on the note, and gave the following memorandum: 
“T hold myself responsible for a bill dated November 
7, 1869, for £20, bearing my signature and J’s, of 
Mr. Brooke, Richard Hook.” Held, by the majority 
of the court (Kelley, C. B., Channell and Pigott, 
BB.,) Martin, B., dissenting, that the memorandum 
was not a binding ratification, and that it was no 
estoppel precluding defendant from showing at the 
trial that the signature was a forgery. In Williams 
v. Bagley, L. R., 1 H. L. 200, the house of lords seems 
to have decided a similar question. In this case a 


father made a mortgage to secure the amount of bills 
forged by his son, which were then given up to him, 
and it was held, that the transaction was one in 
substance, made with a view of stifling the prosecu- 
tion and was invalid. It will be observed that in the 
cases of Brooke v. Hook and Williams v. Bagley, the 
court of exchequer and the house of lords impliedly 


decide, that a ratification of a forgery without a new 
consideration is a legal impossibility, and expressly 
decide that the ratification of a forgery, on considera- 
tion that the forger may not be prosecuted, is equally 
illegal and invalid. 

In Wilkinson vy. Storey (1839), 1 Jeff & Syme, 
509, (court of Q. B. and Exq. Ch. of Ireland), 
the defendant’s name appeared as aceeptor upon a 
bill of exchange drawn by W. C., who held it as 
banker to the plaintiffs (indorsees of the bill), wrote to 
ask the defendant if it was his acceptance; the 
defendant’s clerk stated in answer that it was not, 
but ten days afterward the defendant wrote to C. as 
follows: “Sir —In March last I purchased a parcel of 
linens from Mr. W. (the drawer), on which he had 
an accommodation bill until all the goods were deliv- 
ered, and as he was to take up that bill himself, it did 
not appear in the bill book; my clerk was not aware of 
the circumstances when he replied to your note during 
my absence. Mr. W. called here yesterday while I was 
in Tandragee ; he had drawn for the £214, 16s you men- 
tion due the 17th inst., and for which he states he has 
sufficient funds to meet at maturity. He requests me 
to write this to you in order to remeve any doubt you 
may have respecting it.” On a subsequent applica- 
tion by C. to the defendant in person, the latter said 
the acceptance was notin “his handwriting.” The 
bill was kept by C. until it became due, nine days 
after, when, on its being dishonored, the plaintiff's 
attorney applied to the defendant, who said he would 
not pay the bill, as it was a forgery. Held, that the 
question whether upon the true construction of the 
letter, taken in connection with the subsequent 








circumstances the defendant had adopted the accept- 
ance, was entirely for the jury. This case was not 
well considered, and the opinion (by Burton, J.) occu- 
pies but four lines. One reason for the decision may 
be inferred from a reply to a question by Judge 
Burton to Gilmore, counsel for plaintiff, asking ‘‘ how 
it appeared that the condition of the plaintiffs as 
holders of the bill had been altered by the letter,” 
to which counsel replied: ‘they were lulled into 
security by this letter, addressed to the bankers 
(who are to be considered as the plaintiff's agents), and 
withheld from making further inquiries or proceed- 
ings against the drawer.” 

The American decisions in point are equally few 
with the English decisions. In McHugh v. The 
County of Schuylkill, 67 Penn, St. 391, it appeared that 
the plaintiff’s name was signed, without his knowledge, 
by his daughter, as a surety upon a bond, the principal 
using the daughter as the innocent instrument in effect 
ing his object. The judge, at the trial, instructed the 
jury that if the plaintiff subsequently approved and 
acquiesced in this void act the bond was binding on 
him. But the supreme court, on appeal, held, that a 
forgery was incapable of ratification, and that it 
required a new consideration to render a confirmation 
valid. But the contrary doctrine was held in How- 
ard v. Duncan, ante, vol. 3, pp. 331 and 385, decided 
in the supreme eourt of the State of New York. In 
that case the plaintiff sued as indorsee of a note pur- 
porting to be signed by defendants as joint makers, 
and given by Spencer Duncan, the defendant. De- 
fendant Duncan averred that his name had been 
forged, but evidence was given that he had ratified 
the signature by an unwritten promise, without new 
consideration, and had promised to be bound thereby. 
The court, at general term, declared that it could not 
“perceive any reason why a person whose name has 
been forged may not adopt and affirm the signature 
as his own act, and thereby subject himself to what- 
ever civil liability may follow from it.” This case was 
not carried to the court of appeals, that we are aware 
of, and, consequently, we have no decision from the 
court of last resort in New York upon the precise 
point involved. 

Whatever may be said of the moral attitude of one 
who promises to ratify, confirm and hold binding an 
instrument bearing his forged signature, but who 
afterward refuses to keep his promise, it seems to be 
the policy, principle and practice of the courts gen- 
erally to hold such a promise, being without a new 
consideration, utterly void. Especially is this the 
case where the right of third persons do not intervene, 
or where the ratification, so called, is to save a guilty 
person from criminal prosecution. 


—— ¢ oe —__ 


In the English house of commons the bill of Mr. 
Bass, for the abolishment of imprisonment for debt, 
has been defeated by a large majority. 
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CURRENT TOPICS. 


The fascinations and allurements of the most fashion- 
able and thronged watering place in America may 
not be the most conducive to sober, close and assidu- 
ous mental toil in the department of jurisprudence}; 
the atmosphere of such a place may not be favorable 
to the severe and critical trial of a great cause; the 
libraries and repositories of such a place may consist 
more of novels, philosophical treatises on art, and 
poems, than of works on jurisprudence, reports of 
adjudged cases and records of important documents; 
the heat of the summer, even in such a place, may 
not be favorable to the full, free and vigorous exercise 
of the mental functions of either court or counsel in 
the hearing and conduct of a great cause; but it is to 
be hoped that the counsel and the judges in the case 
of the impeached Judge Barnard, who meet next 
Wednesday at Saratoga to try the accused for mal and 
corrupt conduct, while in the office of judge of the 
supreme court, may be not as other men, may be 
able to resist all seductive fascinations and overcome 
all unfavorable influences, of temperature, of place, 
of environment, and remember how the stalwart and 
unconquerable soldiers of Hannibal, weakened by the 
voluptuousness which the citizens of Cann induced 
them to participate in, lost a great battle and were 
never afterward able to take Rome. 


The proposed changes in the jury system of Eng- 
land are worthy of a successful enactment there, 


and, some of them, of an adoption here. One of the 
most important changes is the reduction in all cases, 
civil and criminal, except in trials for murder, of the 
number of jurors from twelve to seven, of whom two 
shall be special and five common jurors. Unanimity 
in the verdict is still to be required which is not so 
good as the majority rule, although this difficulty is 
diminished with the diminution of the number. 
There are a number of special juries provided for in 
the new ‘ill, which proceeds, doubtless, from a grow- 
ing desire, on the part of the profession, to have 
before them a more intelligent and specially prepared 
set of mer than is ordinarily drawn from the promiscu- 
ous crowd. The jury, de ventre inspiciendo, is properly 
enough abolished, as it is a well-known fact that 
medical persons alone are qualified to ascertain the 
fact of pregnancy. The age of exemption is sixty- 
five; members of the profession are exempt, but 
clergymen are not. If the jury is to be continued, 
as we suppose it must, let it be conformed, as nearly 
as possible, to the bench. 


A curious, and at the same time, eminently benevo- 
lent rule of law was laid down recently in the court 
of queen’s bench, England, which illustrates the 
subserviency to the public interest in which the rail- 
ways of that country are held by the law in contrast 
to the antithetical condition of things in this country, 
where the public interests are held in subserviency 





by the railway companies. In the case in which the 
rule referred to was laid down, it appeared that there 
had been a railroad accident at Horsley-Fields 
Junction in December, 1870, at which several persons 
were injured, three of whom were taken to the 
next inn by the servants of the company and there 
lodged at the request of such servants or agents. 
The injured persons remained three weeks and their 
bill was £100, for which the landlady brought action 
against the railway company. The company con- 
tended that their officers had no authority to pledge 
their credit; but the lord chief justice decided, that 
it was a case of agency from necessity, and, the other 
judges concurring, judgment was granted the plain- 
tiff for the amount of the bill. Now the settlement 
of such a rule of liability in any country would 
conduce to the most humane and gerierous treatment 
of persons injured in railway accidents; for it seems 
that, in this recent case, the question of the liability 
of the company for the injuries received by its pass- 
engers did not arise, and the sole question involved 
was the duty of a railway company, under such 
circumstances, to provide a proper place of safety for 
persons whom they have undertaken to convey over 
their road, but whom they have, negligently or 
unavoidably (it matters not which), injured and failed 
to carry through. 


The Stokes trial is progressing rapidly, and a ver- 
dict will probably be reached early in the coming 
week. The main theory of the defense is, that the 
killing of Fisk was in self-defense — the usual defense 
of insanity being, of course, interposed, but kept 
partially in the background as a reserve. Stokes 
himself swears that Fisk first drew a revolver, and 
the woman Mansfield is brought in to fortify the 
statement, and probably to work upon the sympathies 
of the jury, which, after the manner of juries, will 
probably be strongly swayed by so much female 
loveliness. The objections to the law allowing the 
accused to testify in his own behalf are very forcibly 
illustrated in this trial. A man shoots another in the 
absence of witnesses, and then comes upon the stand 
and swears that the shooting was in self-defense. 
We are very careful in some civil actions to close the 
mouth of the living where a party interested is dead, 
but in criminal matters we are not so careful. Even 
the best of rules work badly sometimes, but this case 
suggests to us that it is barely possible that we have 
not the best rule on this subject after all. 


ee 


NOTES OF CASES. 


It is so seldom that an attorney’s name is stricken 
from the roll for dishonorable conduct that adjudica~ 
tions relative to the grounds of expulsion or suspension 
from the bar are rare. In Dickens’ Case, 67 Penn. 
St. 169 (to appear in 5 Am. Rep.), it was held, that 
participation by an attorney in making pretended 
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gifts as a means of giving notoriety to an exhibition 
or show, innocent in itself, is not sufficient ground to 
authorize his name to be stricken from the roll. With 
this point in the Case of Dickens we can find no fault; 
for although such conduct (as Judge Agnew, who de- 
livered the opinion of the court, says) may “lose a 
member of the bar the favor and countenance of the 
high-minded men of the profession,” yet it “cannot 
of itself give jurisdiction to the court to take judicial 
cognizance of it and expel him from office. To admit 
such a power would expose the members of the bar to 
the whims, caprice, peculiar views and prejudices of 
the judges. The office of an attorney is too important 
to him, to those dependent on his efforts, and to the 
public, to be thus at the mercy of any one.” But 
although Dickens escaped expulsion on this charge, 
he was not so fortunate upon another, viz.: that he 
had corspired to get an opposing attorney drunk in 
order to gain an advantage in a cause about to come 
on. This the court held to be sufficient ground for 
striking Dickens’ name from the roll. The judge, 
upon this part of the case, eloquently and forcibly 
said: “This was a wicked act, as well as one which 
struck directly at the due administration of justice. 
In its effect and criminal purpose it differs none from 
tampering with a juror, corrupting a witness or brib- 
ing a judge. It strikes directly at the interests of the 
opposite party, with as great force as if he lost his 
cause from the misconduct of juror, witness or judge. 
The man who can do this thing is unfit to practice in 
a court where justice is administered, and should be 
expelled from its bar, or at least should be suspended 
from the practice until he has shown, by sincere 
amendment, that his offense is thoroughly purged. 
The office of an attorney at law is a highly honorable 
one, as well as one of great importance to society. 
The necessities of men, in a state of high civilization, 
require the profession of the law as a distinct calling; 
one to be exercised by men trained to it by a long 
course of stady, and qualified by skill and learning to 
understand, protect and assert the rights of others, 
who, by reason of the state of society, or their own 
inability, cannot act for themselves. As property 
increases and new forms of it are developed, new in- 
stitutions are created for its management; and as the 
business of society multiplies, interweaves and ex- 
pands, and wealth and luxury follow in the train of 
commerce and the arts, the relations of men become 
more and more complicated, and render the profession 
of the lawyer indispensable and important. Integrity, 
as well as skill and learning, is essential to the charac_ 
ter of the profession, and it becomes the duty of the 
bench, as well as of the bar itself, to preserve that 
character in its highest state, as a means of usefulness, 
and of answering the true end of a profession so 
honorable and at the same time so needful, Not- 
withstanding the prejudices of some, the ignorance of 
others, and even the discredit occasionelly brought 
upon the office by unworthy members, we are glad to 








know that the bar is filled with many worthy men, 
and that a trust and confidence almost unlimited is 
justly reposed in it by the public.” 

For his offense, Dickens was, therefore, expelled 
from the bar, with leave to make application to the 
judges of the court for re-admission after six years. 
We have also to record two other recent cases of ex- 
pulsion from the bar, happily not in this country, but 
(if such things needs be) in England. In the matter 
of John Bennett Ayre, an attorney, 16 S. J. & R. 
633, a rule was moved to the queen’s bench to strike 
the attorney off the roll, on the charge that he had 
personated an articled clerk, at a recent examination 
of the incorporated law society, for the admission of 
such clerks. The object of this examination was to 
obtain fitting persons to occupy a position of very high 
responsibility. Lush, J., in delivering the opinion of 
the court, after commenting upon the high character 
of the attorney, the nature of the offense, and the 
efforts of counsel to save him from expulsion, gives 
vent to the following expressions of regret: “ It is with 
great pain— with the greatest pain — that we have 
come to the conclusion that this gentleman cannot be 
permitted to remain upon the rolls.” And the learned 
judge adds his consolation and inspires hope in the 
about-to-be-“ stricken” one in the following language : 
“Tt does not follow that he will be perpetualiy ex- 
cluded. We do not say that he may not apply for 
re-admission, or that, after a period of future good 
behavior, the court will not re-instate him, but at 
present we feel that we have no option but to order 
that he be struck off the rolls.” Not so mild in their 
judgment were the court in the matter of William 
Pope, an attorney, 16S. J. & R. 633, to strike whom 
from the roll a rule was moved to the court of com- 
mon pleas. The charge made against Pope was, that 
he had “ allowed an unqualified person named Martin 
(who was, in fact, a corn chandler), to carry on the busi- 
ness in his name, in London, for a period of two years, 
and take the profits, paying him a percentage upon 
them, while the attorney himself was residing in a dif- 
ferent part of England.” There is an act of parliament 
against such a course, and the penalty prescribed is 
that the attorney or solicitor, so permitting an unquali- 
fied person to use his name or act as his agent in his 
business, shall be struck from the rolls, and forever 
disabled from practicing as an attorney in the future, 
and. the act further imposes a penalty of imprisonment 
for one year upon the person so acting without quali- 
fication. The court said that “these provisions were 
enacted for the benefit of the public, and to secure 
them from being preyed upon by ignorant and un- 
principled persons.” The attorney was therefore 
struck off the rolls, and the court regretted “it was 
not in their power to inflict a punishment of imprison- 
ment upon Martin.” The American public are not so 
well protected from “ignorant” and “unprincipled ” 
persons, yet the absence of such a statute is not seri- 
ously felt here. 
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EUROPEAN CORRESPONDENCE. 
LONDON, June 21, 1872. 

It must not be forgotten that the main concern of 
this Correspondence is with the young of the Profes- 
sion, the hope and spring of a fruitful future. For 
any radical or real advancement of the Bar and thence 
the Law, in America as elsewhere, the sole procedure 
is Education. This, like nature, takes up its subjects 
while they are still young and pliable. It works by 
equable gradation, and aspires to high or general ends. 
Reform proper has but ends that are merely personal, 
partial, particular, and proceeds to them but by starts 
that go as often back as forth. It deals moreover with 
that aborted maturity of the law and the lawyers, 
when all progression and perfection take their measure 
from making money. 

In the preceding Letters we sought to draw attention 
to the ignorances of the Law that make default of even 
that low end, and have shown them in the highest 
departments of the profession and the science. This 
was requisite to bring out radically the importance 
of Education. I may now thenattempt to sketch your 
students, young or otherwise, an outline of the mode 
of operation in this great procedure. I am not nicely 
aware of what may have been done therein by our own 
or the other sister States since my day; so that it will 
be best to keep at present to generalities. But I may 
safely assume, I fear, that the prevailing mode of 
doing it,is in this as in most other things, not by 
method, but by legislation. It is a malady entailed 
upon yvu by your English grandmother, the mania 
of doing all things by will and muscle, not by thought 
and reason. So I should warn against that ingrained 
and preposterous illusions, before submitting even in 
outline my plan of legal education. 

The logical sequence, or rather antecedence, seems 
in fact this— your Law can be reformed but through 
reform of the lawyers, and the lawyers can be them- 
selves reformed but through the means of Education; 
and education can be instituted and conducted but by 
method. For education is a process, a thing of habit, 
structure, system; and not at all of legislation, which 
deais in principles, acts, prescription. This may say 
indeed that Education should exist and under what 
conditions. But how it is to operate, or by what 
means, or to what ends, a crowd of law-makers are no 
more competent to dictate than their constituents, 
and more especially in the case of a learned Profes- 
sion. They but degrade the institution to the level of 
their own ignorance, and pass their passions and per- 
versions on the public for serious progress. In short, 
the part of legislation on Legal education should be as 
that of land surveying is to the cultivation of the sub- 
ject soil. 

Moreover, legislation can have no practical ends. It 
declares the law of nature generally, or the local limits 
to the generality. Thence the maxim that the statute 
law does not comprise its ends — finem legis non cadere 
sub legem. But the department of legislation is un- 
known utterly in our jurisprudence along with also that 
of administration at the other and supreme end. Thence 
the Private Bills of Parliament and the Lobby-jobbing 
of your legislatures. Those defects I have already 
noted, and have promised to elucidate in preparation for 
my regular Treatise, which engages to supply them. 
So that in deprecating the pretentions of our legisla- 
tion to reform the Bar, and thus evincing the necessity 
of aformal scheme of Education, we may also con- 





jointly reinforce my other positions, as to its absence 
in our Law and its ignorance in the Profession. 

But as these views must still be strange to our 
American brethern of the Bar, it will be requisite, as 
usual with us, to illustrate by exaifiple. And luckily 
there lies before me a case combining the features 
mentioned, and which must lately have reverberated 
to you also, from classic Ireland. I mean classic for 
anomalies — ferax monstrorum. In England the mon- 
strosities of the Law and Bar are, so to say, at home. 
They are masked, or really mitigated by the sympathies 
race, and the compensations naturally incident thereto. 
The'aggregate heap of things is so inert, heavy, hum- 
drum, so devoid of elasticity, though the lowest grade 
of organization —that absurdity or extravagance may 
run to riot with little notice, and even be taken for 
‘working well’ to the very verge of a total crash. In 
America you can already see or jostle with them on 
the way. But the Celtic Irish, if they cannot see 
them, like their French and Spanish brethern, can at 
least feel, and thus expose them by resistance however 
impotent. There was an instance in the Kelly trial, 
commented on in my previous letter. But the present 
which is the trial of the late Galway election for the 
crime of discomfiting the landlords, and through them 
England, is still more pregnant with legal errors and 
with the principles that should prevent them. 

The judge (Keogh) is one of the most scandalous of 
those adventurers who, in Lreland, are wrapt by Eng- 
land in wig, ermine, and an ample salary, to play at 
once the triple part characteristic of her tricky policy, 
to wit: In the first place, as the coy ducks to the Irish 
Bar, who should be watch-dogs to the national fold, 
but with whom the infamy is the highest ambition; 
then as samples to foreign countries of how the Irish 
were let rule themselves; but, thirdly, to hold the peo- 
ple individually by the throat, as does officially the 
judge, whereas the law-maker can reach but classes, 
and keep the wretches to the ground like sheep, while 
she is silently fleecing them. This Keogh, being a 
nominal Catholic, and having himself used the priests, 
was selected as the person fittest to abuse in turn their 
popular influence. For there is nothing to cow a peo- 
ple like constantly confronting them with the perfidy 
and the pomp of the traitors who have deceived them. 
It undermines all confidence, which is the root of 
courage. 

The decision of Judge Keogh was a _ hustings 
harangue, like his old speeches. But the principles 
involved, and which here concern us, are such as fol- 
low. First, a statute law annulling Parliamentary 
elections obtained through the means of ‘ bribery, 
treating or undue influence;’ second, that the Galway 
election was so obtained, and by consequence the popu- 
lar candidate to be unseated; but, thirdly, the modest 
judge reserved two questions for the full court, to wit: 
If the electors of the majority did not all to a man 
know their candidate to be disqualified, and so dis- 
qualify themselves, or destroy their votes, by a legal 
consequence. And furthermore, if the petitioner and 
his minority of some one to five were not thus hoisted 
into the majority by the consequence of a consequence ? 
Before coming to these curious questions, I will say a 
word upon the points decided. 

The statute may be right in purpose, and certainly 
was requisite. But in this case there was no bribery 
or treating, nor could such be needed. The influence 
which he ruled as ‘undue’ was the basis of the decis- 
ion. This, however, he was master of by interpreting 
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well entire equity, as the statute left the phrase as 
loose as the ‘due diligence’ of the Washington 
treaty. Ido not speak then of the clumsy statute, of 
which the letter is not before me, and whose spirit 
was directly formally against both priesthood and peo- 
ple; nor am I thought to have much learning for 
clerical dictation. I speak but for the correct princi- 
ples of jurisprudence and legislation. 

The clergy, as a general rule, are the national leaders 
of the people. They have been in fact the guides of 
their mental or spiritual influence, at once primordi- 
ally in history, perpetually in the family system, and 
popularly in the State, by the same analogy of imma- 
turity. They have no interest in deceiving them 
unless it be for their supposed good; and they have 
always been the agents when not the inspirers of legis- 
lation. Indeed, they hold in the very classification 
of social government the same fundamental place that 
legislation does in jurisprudence. Fundamental, how- 
ever, in the proper sense of being lowest, not highest, 
save in the primitive stages where the two degrees 
are still confounded. 

They were dethroned by the Politicians, who in all 
those attributes are their antithesis, and under pretext 
of progress, liberty, pursue but ends of vulgar selfish- 
ness. This class, too, has its side of use, but outdoes 
the priests, perhaps, in its excesses; as ought nowhere 
to be more observable than in your State and the Re- 
public generally. On the continent of Europe the 
antagonists are better balanced, and thus leave play to 
the formation of the Class of Statesmen which should 
sway them both. But in Ireland the priesthood are still 
the sole protector of which the people have on earth to 
withstand England and her ‘ undue influences,’ that is to 
say, the politicians, as well Irish as English. In sucha 
position an upright judge must have found it hard to say 
where influence proper or spiritual could have become 
well, ‘undue’; he would rate it by “‘the emergency 
and importance of the consequences,’’ as the Ameri- 
cans, according to Lord Cairns, do the ‘due diligence.’ 
This judge, however, had no difficulty in both annulling 
and insulting it. 

But suppose it to have deserved both, by what magic 
of law or logic were the vitiated votes to be computed 
for the adverse side ? Even Keogh did not dare to say, 
without the support of his worthy brethren. Two of 
these fellow judges of the Irish common pleas (the 
Chief Justice, Monaghan, alone dissenting) made the 
improvement upon Keogh’s feat, of deciding both 
points in the affirmative. The respondent or success- 
ful candidate was held disqualified from the outset, 
and before one of the votes was cast which was to 
prove that status legally ; and thus the candidate of the 
minority was left elected by a majority! It was ad- 
mitted that the statute had said nothing of the 
kind. But then this monkey Irish judge had the hab- 
itual refuge of the common law, which somewhere 
says that illegal votes are given as if ‘for a dead man.’ 
Thus the judge assumes his question, or that the votes 
were here illegal. Besides, the statute was enacted to 
supply a void in the Common law; and now this judge 
recurs to the Common law to supply the statute. Itis 
the constant see-saw which excludes all order from 
English judicature. 

But lest your readers should think I travesty him, 
hear the words of this Justice Lawson: “If the sec- 
tions of the Act defining bribery, treating and undue 
influence and making them misdemeanors do not dis- 
qualify the candidate who is guilty of them from being 








elected, upon what ground is the judge to unseat him? 
He cannot unseat a man because he has committed a 
misdemeanor ; and it would therefore follow that the 
judge cannot unseat him unless he had been already 
found guilty. This is an absurd consequence,” etc. 
Yes, verily; but the absurdity is in the form and with 
the judge. He meant to say, perhaps: ‘“‘ unless the 
man had been found guilty already,’ that is to say, 
before he was elected and seated. But guilty of what, 
if not of the alleged misdemeanor? and then the judge 
both could unseat him and yet could not for a mis- 
demeanor. Moreover, he could unseat him before he 
had the seat, or was at all elected, or had a vote cast 
forhim! For this is really the position for which the 
judge is fumbling. 

From his reduction to absurdity by a further ab- 
surdity, he in fact proceeds to say so in giving his 
alternative: ‘‘The true construction of the statute,” 
he thinks to be, ‘“‘that the commission of any of the 
offenses specified ipso facto disqualifies the candidate 
from being elected.’’ So the candidate must be un- 
seated, not because he got the seat illegally, but 
because he had lost the qualifications to get it legally! 
And these judges had to do officially, not with ac- 
complished and positive facts, but with abstract 
qualifications, or even their negation! And the legis- 
lature, also, was supposed to deal with the same 
abstractions, and not with their effects in obtaining a 
seat in parliament! 

Thus, these judges are crassly ignorant, not merely 
of the Law they minister, but, too, of the functional 
conditions at once of ministering and of making it. 
The entire jumble of these judgments proceeded on 
the schoolboy fallacy of @ dicto secundum quid, ad 
dictum simpliciter. Here the quiddity is the seat in 
Parliament, and which completes the illegality, and the 
fallacy was to mistake it for complete already in the 
acts that tended to it. Thence in turn the other sup- 
plemental monstrosities, as that the voters must have 
known that their candidate was disqualified; that 
some two thousand peasants must have each deter- 
mined a legal question which a court and train of 
lawyers took after seven weeks in judging! Must 
have known it better also than the candidate and 
priests who led them! And so known it, because 
notified to the extent of a ‘few hundreds’ of them, and 
by the adverse candidate in whom they rather should 
have trusted! 

Nothing, ‘perhaps, of this crude perversity is often 
heard to fall from the ermined ignoramuses of even 
the British bench. But these men are in general 
looked up to in America, and thus suggest what the 
American brethren can effect for Legal education. I 
will, therefore, proceed with my sketch of it in the 


next letter. 
J. O'CONNELL. 


— 
DIGEST OF RECENT AMERICAN DECISIONS.* 


PROMISSORY NOTE. 
1. A promissory note, made between citizens of Ala- 
bama, for the purchase-money of slaves sold after the 
date of the emancipation proclamation of the president 
of the United States, is valid, notwithstanding State 
ordinances to the contrary. McElvain v. Mudd, 106. 





* From vol. 4 of the American Reports, and Saaheding: the 


latest reported cases of any general interest in the follow- 
Arkansas, Connecticut, Alabama, Iowa, Maine, 


ing States: 
Missouri, Michigan, Massachusetts, Illinois, New York. 
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2. The loan of confederate treasury notes is not a 
valid consideration for a promissory note made between 
parties resident of Alabama during the civil war, and 
without any legal intent. Hale v. Huston, 124. 

3. A promissory note, made during the rebellion 
between citizens of Alabama, in consideration of a loan 
of confederate treasury notes, is illegal and void; and 
a note in renewal thereof is likewise invalid. Lawson 
v. Miller, 147. : 

4. In an action on a negotiable promissory note, the 
defense was fraud in its inception, and the judge 
charged the jury that plaintiff could not recover if he 
had “ notice of such facts and circumstances as would 
have put a reasonable man upon inquiry,” in regard to 
the faith of the note. Held, erroneous, on the ground 
that the rule of law requires proof, direct or by cireum- 
stances, that a holder for value, who took the note 
before maturity in the ordinary course of business had 
actual notice of the fraud, in order to defeat his 
recovery. Luke v. Reed, 209. 

5. A. wrote his name upon a piece of blank paper 
at the request of B., who afterward, without the 
knowledge or consent of A., wrote a promissory note 
over the signature. In an action on the note by an 
innocent holder, held, that the instrument was a for- 
gery, and that A. was not liable thereon. Caulkins v. 
Whisler, 236. 

6. A person who is induced to sign a promissory note, 
through the false and fraudulent misrepresentations of 
another, believing it to be a contract in relation to 
services, is, nevertheless, liable thereon to a bona fide 
holder who takes it before maturity. Douglus v. Mat- 
ting, 238. 

7. A promissory note made in New Hampshire, pay- 
able, with interest annually, toa payee resident of that 
State, is to be construed according to the law of that 
State; and compound interest on such a note is recov- 
erable in an action in Main by an indorsee —that being 
the law of interest of New Hampshire in such cases 
provided. Stickney v. Jordan, 251. 

8. By the statutes of Maine, a promissory note given 
by the husband to the wife for money borrowed of her, 
is valid; and a divorse, a vinculo, removes any disa- 
bility to the subsequent maintenance of an action upon 
the note by her against him. Webster v. Webster, 253. 

9. The destruction of a memorandum, written under 
a promissory note, and qualifying it, vitiates the note 
even in the hands of a bona fide holder, having no 
knowledge of the alteration. Wait v. Pomeroy, 395. 

10. A. executed a promissory note payable to B., or 
order, but did not deliver it. Subsequently B. took 
the note from the possession of A., against his previous 
direction and without his knowledge, and put it into 
circulation. Held, that A. was not liable thereon even 
to a bona fide holder. An unstamped note is valid, 
and may be recovered upon in the State courts. Bur- 
son v. Huntington, 497. 

See Bill of Exchange; Certificate of Deposit Contracts, 
2; Evidence, 1, 3,5; Insolwent Laws; Stamps. 


PUBLIC SQUARE. See Municipal Corporation, 1. 


RAILROAD COMPANY. 


1. By the first section of a city ordinance a railway 
company was authorized to build its road over and 
across certain streets of the city, provided, it should be 
built ‘‘ on the grade of the city.” By the second sec- 
tion the company was authorized to build a bridge 
across a river running through the city. Held, that the 





clause in the first section relative to grade did not 
prohibit the company from erecting suitable embank- 
ments, above grade, approaches to the river; and that 
the company was not liable to a lot owner for damages 
resulting from the erection of the embankment. 
Slatten v. Des Moines Valley Railroad Co., 205. 

2. A passenger on a railway, who purchases a ticket 
for a distant station and gets off the train temporarily, 
and without objection or notice, while it is stopping at 
an intermediate station, does no illegal act, but for the 
time, he surrenders his place and rights as a passenger, 
but he may return and resume his place and rights as a 
passenger on the train before it starts, and the officers 
of the railway are bound to give reasonable notice of 
the starting of the train. State v. Grand Trunk Rail- 
way, 258. 

3. When a railroad company is prosecuted in the 
form of an indictment, under a statute, for causing 
death, the same principles of law and rules of evidence 
are applicable, as in civil actions, for damages resulting 
in a similar manner. Ib. 

4. A passenger was riding in the saloon-car of a 
freight-train, contrary to the rules of the railroad 
company, but the conductor made no objection, and 
collected fare of him fora first-class passage. Held, 
that he could recover for injuries received from the 
negligence of the railroad company. Dunn v. Grand 
Trunk Railway, 267. 

5. In assessing the damages occasioned to the owner 
of a messuage by the taking of his lands for the con- 
struction of a railroad, the depreciation of value 
arising from the proximity of the road, and the run- 
ning of trains should be considered only so far as is 
due to proximity, secured by means, and as a result of 
such taking. Walker v. Old Colony and Newport Rail- 
way Co., 509. 

6. The effects of noise, smoke, soot and the like, are 
not distinct elements of damage, but, in estimating 
the depreciation in value of the entire tract, these 
causes may be considered, in so far as the annoyance 
and inconvenience arising therefrom are increased by 
reason of, and as an incident to, the taking of a part of 
the land. Ib. 

7. The turning of surface water upon land, by the 
embankment of a railroad, is a proper element in esti- 
mating the damage to the landowner by the construc- 
tion of a railroad. Ib. 

8. It is evidence of negligence for a railroad com- 
pany to run an engine without a screen on the smoke 
pipe, from which large sparks are emitted so as to set 
fire to an adjoining dwelling. Beddell v. The Long 
Island R. R. Co., 688. 

9. A railroad company is not bound absolutely to 
furnish a vehicle-worthy road. McPadden v. The New 
York Central R. R. Co., 705. 


See Assessment; Carrier; Common Carrier; Constitu- 
tional Law, 5, 8; Easements; Evidence, 6; 
Master and Servant, 1, 3, 4, 6, 7. 


REBELLION. See Promissory Note, 2, 3; Statute of 


Limitations, 1. 


See Sureties. * 
REFORMING INSTRUMENT. See Insurance, 11. 


RECOGNIZANCE. 


REGISTRY LAW. See Constitutional Law, 3. 
RELEASE. See Master and Servant, 6. 
REMOVAL OF CAUSES. See Transfer of Causes, 
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REPAIRS. See Landlord and Tenant, 2. 
See Settlement. 


RESTRAINT OF TRADE. 

The defendant sold to the plaintiffs two patents 
issued to him for improvements in twist drills and 
collets, covenanting at the same time to transfer to the 
purchasers all his subsequent improvements in the 
process of manufacture, and that he would at no time 
aid, assist or encourage, in any manner, any competi- 
tion against them. Afterward he removed to another 
State and engaged in the manufacture of other twist 
drills and collets, selling them in the same market in 
competition with plaintiffs. Ina suit to restrain de- 
fendant from violating his covenant, held, that as the 
business was not local in its character, and the restraint 
not greater than the interest of the plaintiffs required, 
the contract was valid. Morse Twist Drill and Machine 
Co. v. Morse, 513. 

REVENUE STAMP. See Evidence, 3; Stamps. 
RIGHT OF WAY. See Railroad, 1, 5. 


RESIDENCE. 


RIPARIAN OWNER. 
The owner of land bounded on a lake, wiether navi- 
gable or not, has title to the land left dry by the gradual 
and imperceptible receding of the waters. Warren v. 
Chambers, 23. 
SALARY. See Office. 


SALE. 

The agent of defendants exhibited samples of tea to 
plaintiff and negotiated a verbal sale in value exceed- 
ing $50. Subsequently a bill of sale and the tea were 
forwarded. There was no warranty in the bill of sale, 
but the tea was found to be unsound. Held, that the 
transaction was an executed sale with warranty, and 
that the plaintiff was entitled to recover without any 
offer to return the tea for breach of warranty. Letter- 
press copies of correspondence are mere secondary 
evidence. Foot v. Bentley, 652. 

See Statute of Frauds, 4; Lord’s Day. 
SALE OF LAND. See Mistake. 
SAVINGS BANK BOOK. See Gift. 


SETTLEMENT. 

Under the pauper laws a residence once established 
may be abandoned or lost without having acquired 
another; and the continuance of the residence of a 
pauper, who has left his place of abode, taking all he 
has, and with no intention as to returning, depends, 
in no degree, upon the fact of his return. North Yar- 
mouth v. West Gardiner, 279. 

SHIP OWNER. See Bankruptcy; Common Carrier, 6, 7. 
SIDEWALK. See Municipal Corporations, 5. 


SLANDER. 


In an action for slander it is not necessary to prove 
the precise words as averred in the petition, but it is 
sufficient to prove them substantially as therein set 
forth. Desmend v. Brown, 194. 


SLAVE. See Contract, 2. 


SLAVE CONTRACT. See Contract, 2; Hmancipation; 
Promissory Note, 1. 


SPARKS. See Railroad Company, 8. 
SPECIAL LAW. See Constitutional Law, 9. 
SPECIE PAYMENT. See Bill of Exchange. 








STAMPS. 

1. The United States internal revenue laws were not 
in operation in the Confederate States during the war, 
and it was therefore unnecessary to stamp promissory 
notes to give them validity. McElwain v. Mudd, 106. 

2. An unstamped note is valid, and may be recovered 
upon in the State courts. Burson v. Huntington, 497. 


See Evidence, 3. 


STATE ORDINANCE. See Constitutional Law, 2. 


STATE STATUTES. See Foreign Law. 


STATUTE OF FRAUDS. 


1. Plaintiff had a debt against S. who had a debt 
against D., and a lien therefor upon defendant's vessel. 
8., being pressed for money by plaintiff, told him that 
he should have his lien claim on the vessel, to be en- 
forced if D. should not pay the amount thereof to 
plaintiff. Defendant hearing of this, and not desiring 
that his vessel should be stopped, verbally promised 
plaintiff that he would pay 8.’s claim if D. should not 
do so. Plaintiff did not discharge S., nor did S. release 
D. or his lien on the vessel, although he did not enforce 
it as he would have done, but for the expectation 
raised by defendant’s promise that the claim would be 
paid to plaintiff. E. afterward collected of defendant, 
but did not pay plaintiff. Held, that the promise was 
within the statute of frauds. Stewart v. Campbell, 296. 

2. The wife of B. agreed with defendants to release 
her right of dower in lands which B. wished to convey 
to their use by a trust deed; the consideration of the 
release being a verbal promise by defendants that they 
would pay a debt of B. to C. B. and wife executed the 
trust deed, but defendants refused to pay the C. debt, 
Held, that the verbal agreement of defendants was not 
within the statute of frauds. Brown v. Brown, 320. 

8. A. and B. mutually agreed by parol that each 
should make a will of her real and personal estate in 
favor of the other, and the wills were so made; but B. 
afterward made a will in favor of other parties and 
died. Held, that the agreement was a contract for the 
sale of lands within the statute of frauds, and there- 
fore void. Gould v. Mansfield, 573. 

4. Where a contract of sale is verbal, the delivery of 
the goods, after acceptance, to a carrier designated by 
the buyer, is sufficient to satisfy the statute of frauds. 
Cross v. O’ Donnell, 721. 

See Sale. 


STATUTE OF LIMITATIONS. 


1. The statute of limitations was suspended in 
Alabama between January 11, 1861, and September 21, 
1865, that being the period during which the civil 
courts were virtually closed on account of the rebel- 
lion. Coleman v. Holmes, 121. 

2. Defendant wrote a letter to plaintiff stating that 
he had a certain sum of money, and proposed giving it 
to his creditors for equal distribution, provided they 
would release him from all obligations; and that he 
extended the proposition to plaintiff for his decision. 
The offer was not accepted. Held, that the letter did 
not constitute such an acknowledgment or promise as 
would remove the bar of the statute of limitations. 
Chambers v. Rubey, 318. 

8. A statute of limitations does not run against the 
State in the absence of express legislative enactment. 
Crane v. Reeder, 430. 

See Partnership. 
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STREETS. See Municipal Corporations, 2, 3, 4, 5. 


suNDAY. See Lord’s Day; Partnership. 
SURETIES. . 


1. C. was arrested on a criminal charge in the State 
court and was bailed. He was subsequently arrested 
and imprisoned for another crime by the military 
authorities of the United States, and could not be pro- 
duced in the State court according to the terms of the 
recognizance. Heid, that the sureties were discharged. 
Belding v. State, 26. 

2. In an action on a forfeited recognizance, the 
defense .was, that the criminal could not appear when 
called, because he was in prison in another State. It 
appeared that he had gone to New York, after his 
release, and had been taken to Maine, under a requisi- 
tion from the governor of that State, to answer fora 
crime committed there. Held, no defense. Taintor v. 
Taylor, 58. 


TAXATION. See Constitutional Law, 1, 5. 


TAXES. 


An action in assumpsit will not lie against a town 
for money paid, under protest, by a resident owner for 
taxes on real estate, where the only objection is, that 
“the assessments were not legally made.’’ Jt seems 
that the proper course for the tax payer is to refuse to 
pay the taxes, and, when the land is sold by the collec- 
tor, to defend his title. Rogers v. Inhabitants of Green- 
bush, 292. 


TAX DEED. 


1. A county treasurer, having given an imperfect or 
informal tax deed which does not pass the title, may, 
on his own motion, give a second deed correct in fact 
and regular inform. McCready v. Sexton & Son, 214. 

2. An act of the legislature, declaring a tax deed con- 
clusive evidence that all of the essential requirements 
of the law regulating the exercises of the taxing power 
were complied with, is unconstitutional. Ib. 


See Constitutional Law, 4. 


TELEGRAPH. 


1. A mistake in the transmission of a telegram is 
prima facie negligence on the part of the company, and 
the burden of proof rests upon it to show itself free 
from fault. Rittenhouse v. The Independent Line of 
Telegraph, 673. 

2. A message as delivered by plaintiff to a telegraph 
company read: “If we have any Old Southern, sell 
same before board. Buy five Hudson at board;’’ but 
the message as transmitted read: ‘‘ If we have any Old 
Southern, sell same before board. Buy five hundred 
at board.”’ Plaintiff’s agent, who received the mes- 
sage, bought five hundred Old Southern; but plaintiff, 
hearing of this, immediately directed the sale thereof, 
and the purchase of five hundred shares Hudson River, 
according to the intention of the original message as 
delivered. In the mean time Hudson River had 
risen, making a difference to plaintiff of $1,375. In an 
action against the company for damages, held, that 
plaintiff could recover, and that the measure of 
damages was the rise in the price of the stock. Ib. 


TENANT. See Landlord and Tenant. 


THROUGH CONTRACT. See Common Carrier, 5. 
TRADE. See Restraint of Trade. 





TRANSFER OF CAUSES. 


1. The United States statutes, relative to transferring 
causes from the State to the federal courts, authorize 
the transfer where the plaintiff is a citizen of the State 
where the suit is commenced and the defendant is a 
citizen of another State; where both plaintiff and de- 
fendant are non-residents of the State in which the 
action is commenced, the case is not within the statute. 
Wills v. The Home Ins. Co., 180. 

2. By an act of the legislature of Michigan it was 
provided that no foreign insurance company should 
transact business within that State without first ap- 
pointing an agent in that State, on whom process of 
the State courts could be served, and ‘‘ that such courts 
shall have exclusive jurisdiction of all cases arising 
under this act.” A New York insurance company was 
sued in the State court of Michigan and accepted ser- 
vice of process through their agent in that State. On 
an application to the State supreme court for a writ of 
mandamus compelling the circuit judge to issue an 
order transferring the cause to the United States court, 
held, (1) that the company by operating under the 
Michigan statutes, and accepting service of process, 
had waived the right of transfer; and (2) that a writ 
of mandamus was not the proper remedy even if the 
company were entitled to the transfer. The People ex 
rel. Glens Falls Ins. Co. v. The Judge of Jackson Cir- 
cuit, 504. 


TRESPASS. See Action; Highway, 1; Mortgagor 
Mortgagee. 


and 


UNITED STATES COURTS. See Jurisdiction. 
USAGE. See Insurance, 21. 


VARIANCE. See Slander. 
VENDOR AND PURCHASER. See Lord's Day. 
VENDOR AND VENDEE. See Insurance, 12. 
VERBAL AGREEMENT. See Statute of Frauds. 


VERBAL INSURANCE. See Insurance, 4, 13. 


VESSEL. See Barratry. 


VOLUNTARY CONVEYANCE. See Conveyance. 
votine. See Constitutional Law, 3. 


WAREHOUSEMEN. See Common Carrier, 8. 


WARRANTY. See Emancipation ; Insurance, 6, 23; Sale. 


WARRANTY DEED. See Deed, 4: Eviction. 


WATER RIGHTS. See Riparian Owner. 


WILLs. 


A writing, executed by two persons, purporting to 
be a will, whereby, in consideration of mutual friend- 
ship, they mutually promise that, in the event of the 
death of either, the survivor shall pay the expenses of 
sickness and burial, and shall enter into the possession 
of the estate of the other, is not a compact but a will, 
revocable by either, and is rendered inoperative by a 
subsequent separate will of either. Schumaker v. 
Schmidt, 135. 

See Statute of Frauds, 3. 
WITNESSES. See Déed, 2; Eviction. 


“ Currency,” see Certificate of Deposit. 
a Passage,” see Insurance, 22. 


WORDS. “On 
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THE JULY QUARTERLIES. 


The first to reach us of the July quarterly law peri- 
odicals is the “‘ Southern Law Review” (No. 3), published 
by Reid & Brown, Nashville. This number by no 
means comes up to the promise of the first or second. 
The first article is an ‘‘ Autobiographical Sketch of 
Chancellor Kent.’’ This is alleged to be a copy of a 
letter written by Chancellor Kent in 1828 to the late 
Thomas Washington, of the Tennessee bar, detailing 
the principal events in his life, and now published for 
the first time. It is certainly full of interest, especially 
as our biographical knowledge of the great commenta- 
tor is limited. We shall reproduce it next week. The 
second article, on ‘‘ Characteristics and Essential Re- 
quisites of Negotiable Bills and Notes,”’ is altogether 
too elementary for any one but the veriest neophyte. 
Here is a fair illustration of the writer’s treatment of 
the subject: ‘“‘ Abram, who draws the bill, is called 
the drawer; Benjamin, to whom it is directed, is 
called the drawee, and upon accepting it becomes 
the acceptor. Charles, to whom the bill is made 
payable, is called the payee.’ This is undoubtedly 
correct, but hardly to be expected in a quarterly. 

The third article on “Transfer of Negotiable 
Paper,” by the same writer as the second article, is of 
the same character. By the way, we should suppose, 
from “ internal evidence ” that these articles were but 
chapters of a book which the writer — John W. Daniels 
— purposes to launch at the profession in due time. 
We doubt that it will be said of it that “it supplies a 
need that has long been felt by the profession.”’ 

The succeeding article on ‘‘ Heiskell’s Reports, vol- 
umes 1 and 2,” contains, after some rather extra eulo- 
gistic prefatory remarks, a fair, though not always 
correct, criticism on the principal decisions in those 
volumes. For our own part, we have not been particu- 
larly impressed with the judicial wisdom displayed in 
these volumes, but this may be accounted for by the 
statement of this writer that ‘‘the learned judges are 
new in their seats and make their first appearance in a 
novel and untried role.” 

The concluding paper upon a “ Proposed Plan for 
the Improvement of the present system of Recording” 
is a reprint of a portion of Mr. Samuel D. Seward’s 
little brochure on the “ Registration of Written In- 
struments.’”’ The other contents is made up of 
opinions, digests, book notices and selections. Among 
the latter we notice an article on the “ Condition of 
our Municipal Law,” accredited to the Harrisburgh 
Legal Opinion, which paper copied it from the ALBANY 
LAw JouRNAL. If the Southern Law Review is run as a 
tender of the ‘“‘Southern Law and Collection Union,” 
as from its make up it most unmistakably is, its pros- 
perity will probably be short-lived, as there is too much 
professional etiquette and esprit du corps among the 
. profession to sustain a mere touting publication, and 
we therefore trust that the editors and publishers will 
have the good sense to cut loose from the ‘“‘ Union” 
and occupy, fairly and with dignity, the excellent field 
before them. 


The United States Jurist (W. H & O. H. Morrison, 
Washington), is as practical and as pointed as usual. 
The leading article is a well-written notice of ‘* Field’s 
Outlines of an International Code,’ from the pen of 
one of the most eminent jurists of our land,’ we are 
told in an editorial note affixed. We make the follow- 
ing extract from the article: 





“* He [Mr. Field] has taken hold of the enterprise with his 
characteristic vigor; and though, so far as it has been car- 
ried, he has acted pretty much alone, it cannot fail to be 
welcomed as an earnest of what may be effected in advanc- 
ing international jurisprudence, if he shall find workers as 
willing or as able as himself. Nor is it a slight matter that 
the work has been undertaken by one whose reputation for 
energy, sagacity and learning, as a jurist and law reformer, 
is so widely known and so highly est d, especially 
among the leading publicists abroad. Probably, no Ameri- 
can lawyer is personally better known in England than he, 
and no one could be found whose advocacy of a measure 
like the one before us would be more likely to command a 
favorable hearing on the part of her thinking men. Nor 
do we believe that this has been affected or impaired by the 
effort which seemed for a year or two to be systematically 
pursued to cast opprobrium upon his name for the manner 
in which he enlisted his skill and ability in a cause wherein 
interests of a vast amount were involved, and which had to 
be determined by such courts and forms of procedure as 
the constitution of New York and the administration of 
the laws under it, had supplied for all its citizens. Itis no 
new expedient in waging war upon an adversary in a court 
of justice to seek to deter able counsel from engaging in 
his behalf, by attempting to identify whatever popular 
odium there may be against the client with his cause, and 
whoever is bold enough to advocate it. We know little of 
the courts of New York, or the crooked ways through 
which one has to seek justice there, except what we gather 
from the newspapers and other publications of the day, nor 
do we suppose Mr. Field is responsible for these. But from 
the little we do know, we can hardly see how a lawyer, be 
he ever so honest, can carry through a cause to final judg- 
ment, in a matter at all complicated, without feeling, when 
he has got through, that his reputation for fair dealing has 
been quite as much in danger of being damaged as the in- 
terests of his client. And if he is so unfortunate as to have 
a client of a bad or doubtful reputation, no matter how 
just may be his cause, it is not surprising that, to the uniniti- 
ated, the ways of the best man at the bar should look as dark 
as those of the veriest ‘‘ Heathen Chinee.” And if it were 
not that it is such courts and such proceedings as these that 
New York provides for all her citizens, and that whoever 
seeks justice there must make use of these or forego the 
pursuit altogether, one might be ready to conclude, that 
this game of chasing over the country to hunt up antag- 
onistic judges to supply injunctions and counter injunc- 
tions, under the pretense of facilitating the promotion of 
right, was unbecoming the conduct and character of any 
honorable advocate. We pass no judgment between Mr 
Field and those who have been ready to assail his reputa- 
tion in his profession; but the conclusion to which most 
people would be likely to come from the best examination 
of the question which ordinary minds could give to it, must 
be that the principal cause of his offense was, that, in a mat- 
ter in which great interests were in peril, then pending 
before the courts which the State had provided, he had the 
pluck and fidelity to stand by his client, and skill and 
ability to make the best possible use of such instrumentali- 
ties as the law had provided alike for his clients and their 
opponents. The great cause of complaint seems to have 
been, that this was done with so much effect as greatly to 
damage the schemes of those to whom he was opposed, and 
thereby to excite the ill-will of a strong and powerful party 
to whose interests he had ventured to show himself hostile.” 





The “Quarterly Table of Criticised Cases” presents 
the cases “ doubted, denied and modified in the latest 
English and American Reports for the quarter ending 
June 30, 1872, with editorial notes,’’ and will be found 
of decided use to the profession, especially if the mem- 
bers will take the trouble to note their reports accord- 
ingly. The usual digests of Federal and English 
decisions; a * Digest of Domestic Relations,” which is 
a new feature in the Jurist; Book notices; list of 
books published during the quarter, and an interesting 





THE ALBANY LAW JOURNAL. 


35 














collection of legal intelligence make up the remaining 
contents of the number. 


The American Law Review (Little, Brown & Co., 
Boston) opens with a paper on “Slander and Libel,” 
wherein the writer points out the incongruities of the 
law on those subjects. But by far the ablest and most 
valuable article in the number is that on the “‘ Respon- 
sibility for the Condition of Demised Premises,’’ where- 
in is considered ‘‘the respective and relative rights, 
duties and liabilities of landlord and tenant in regard 
to premises, part of which is devised, and part retained 
or controlled by the landlord.”’ It is the best exposition 
of that subject we have seen, and will abundantly 
repay careful perusal. ‘‘ The Wharton Trial” gives an 
interesting history of that cause celébré. The recent 
decision of the court of appeals of this State, on the 
rights of authors, is printed with notes. 

The *‘ Book Notices” are well written, but as usual, 
tinged strongly with that dark blue spirit of criticism 
which we have heretofore had occasion to lament in 
our able contemporary. We would suggest also, that 
when it gets virtuously indignant and makes “ flings” 
it should know whereof it speaks. In its notice of Mr. 
Lawrence’s little work on the Disabilities of American 
women married abroad, it says: “‘The common-law 
rule, that an alien cannot derive title to real estate by 
descent or operation of law is still in force in New 
York, forinstance. * * * Meantime the continuance 
of this disability, on American women married abroad 
to aliens, is another example of the wretched way in 
which Albany politicians attend to their duties.” 

Now, the fact is, that the law in this State now is 
and was before the above was written, that the chil- 
dren of American women, married abroad to aliens, 
can inherit, take and hold real property, the same as 
children born within the State of native parents. This 
our contemporary could have learned had it carefully 
perused the pages of the LAw JOURNAL. 


ee ——— 
LEGAL OBITUARY. 


JouHN H. McCunn. 


John H. McCunn, whose removal by the senate 
from the office of judge of the superior court of New 
York we last week recorded, died at his residence in 
New York on Saturday morning last, July 6. He had 
returned from Albany on the Wednesday preceding 
much depressed at the decision of the senate, and 
apparently exhausted by the excitement and worry of 
the last few weeks. Toward evening of Wednesday 
he became quite ill, and so continued, at times deliri- 
ous, until Friday evening, when it was apparent that 
his death was approaching. He, himself, was con- 
scious that his race was nearly run, and requested the 
presence of a priest, who administered the sacrament. 
About four o’clock in the morning the ex-judge 
became conscious for a moment, and, as is said, turned 
to a physician present, and said: ‘“‘ My son, they have 
broken my heart, but it was not a bad heart after all.” 

The cause of his death was stated by his physician to 
be nervous prostration consequent upon his anxiety and 
worry induced by the proceedings against him and his 
removal by the senate. 

Ex-Judge McCunn was born in Coleraine, Ireland, in 
1824, and, when sixteen years old, came to New 
York, working his passage over as a common sailor. 
Shortly after he went to Philadelphia, and entered the 





shop of a cabinet maker. Some few years after, he 
returned to New York and secured a situation in the 
law office of Hon. Charles O’Conor as messenger and 
clerk. During the five years spent here he devoted him- 
self assiduously to the study of the law, and was admit- 
ted to the bar at the age of about twenty-five. Subse- 
quently he formed a copartnership with James Mon- 
crief, and that relation was continued until the elec- 
tion of Mr. Moncrief to the bench of the superior 
court. 

In 1861 Mr. McCunn was elected city judge of New 
York, and in the same year accompanied the 69th 
regiment to Washington as captain of engineers, but 
soon returned and raised the 37th regiment, of which 
he was chosen colonel, and with which he went to 
Washington. Owing to a difficuity with the provost- 
marshal, 2e resigned his commission and returned to 
New York, resuming his judicial duties. In 1864, he 
was elected a judge of the superior court, which posi- 
tion he retained until removed by the senate. 

The deceased left a property valued at nearly two 
millions of dollars, and one of the largest and most 
carefully selected private libraries in New York. 


——-- epee —-—— 
BOOK NOTICE. 


A Digest of Statutes, Decisions and cases throughout 
the United States wpon the subjects of Divorce and 
Alimony. Supplemented by a Brief of law and 
fact of all cases in divorce decided in the supreme 
court of Pennsylvania, with a synopsis of the acts 
of assembly and rules of practice in divorce cases 
in Pennsylvania: by Wm. Hardcastle Browne, Esq., 
of the Philadelphia bar. Philadelphia: Kay & 
Brother, 1872. 

Mr. Browne had, we should suppose, an opportunity 
to present a valuable work on the subject in hand, but 
he has certainly not ‘‘done well and as is fitting the 
story.”’ His chief short coming is in the arrangement 
which is past finding out. 

His hobby seems to be the chronological arrange- 
ment, almost always the very last that should be 
adopted. For instance in that part devoted to the 
digest of ‘“‘important decisions’? — why not on so 
limited a subject give a digest of all decisions?—he 
classifies his matter under a few general heads as 
* Adultery ’’ for instance, arranging the separate prop- 
ositions “‘ chronologically,’’ and then prefixes to each 
division a “table of State references”’ instead of an 
initial index of the subject-matter of each proposition. 
As though the subject-matter were of the last im- 
portance the author has put a brief and incomplete 
table thereof at the end of each division. 

The first section of the book contains “an analytical 
digest of the statutes of the several States upon 
divorce, embracing the causes for which a divorce will 
be decreed, and the mode of proceeding therein.” 
The second section contains the digest of decisions. 
The third section is ‘‘a complete index of all cases in 
divorce mentioned in the reports of the appellate 
courts of every State.’”’ The fourth section “is a 
brief of fact and law of all cases published in the 
State reports of Pennsylvania.”’ The fifth section isa 
synopsis of the Pennsylvania acts of assembly upon 
the subject of divorce, and the sixth contains the 
rules of practice in the same State. 

We presume that sections fourth, fifth and sixth 
were added as padding to make a goodly sized volume, 
for otherwise we should expect to find the contents 
of section fourth distributed in its proper place in the 
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digest of decisions ; section fifth, or all that was valuable 
of it, under section one, and section sixth omitted 
altogether as of little, if any, use to anybody. Should 
a second edition ever be called for, we would suggest 
that he digest all reported decisions, and thoroughly 
revise his plan and arrangement. 

——- © @e ——— 

LEGAL NEWS. 

Mr. Appleton, an American gentleman residing for 
a number of years in Switzerland, has been appointed 
Professor of French Law in the University of Berne. 

The work of codifying the internal revenue laws 
progresses favorably, and it is intended to make it 
complete in every particular, especially so that when 
the collection districts are consolidated the officers re- 
tained or appointed will experience no difficulty in 
carrying out the duties of their office. 

——_ oo —__—_ 


NEW YORK STATUTES AT LARGE. 
CHAP. 698. 


Aw Act to amend an act entitled ‘‘An act re ting 
elections other than for militia and town officers,’ 
passed April fifth, eighteen hundred and forty-two. 

PASSED May 14, 1872. 
The People of the Stateaf New York, represented in 
Senate and Assembly, do enact as follows : 


Section 1. The third subdivision of the sixth section 
of the second title of chapter one hundred and thirty 
of the laws of eighteen hundred and forty-two, is 
amended to read as follows: 

§ 3. When a vacancy exists in the office of any sena- 
tor or member of assembly occurring after the first 
day of January in any year, the same shall be filled at 
the first election held thereafter in any such district 
where such vacancy may occur, or at a special election 
to be called by the governor for that purpose; pro- 
vided such vacancy occurs during the first year of the 
term of any senator, or before the first day of March, 
in the second year of the term of any senator. But no 
vacancy shall be filled for theoffice of member of 
assembly, unless the same shall occur on or before the 
first day of April, in any year, unless the legislature is 
in session at the time such vacancy and election shall 
take place. 

§ 2. This act shall take effect immediately. 


CHAP. 757. 


Aw Act to perfect an amendment to the constitution 
relative to the court of appeals, and for the extension 
of the services of the commissioners of appeals. 

PASSED May 17, 1872 ; three-fifths being present. 

Whereas, The following amendment to the consti- 
tution of this State was agreed to by a majority of all 
the members elected to each branch of the legislature 
for the year one thousand eight hundred and seventy- 
one, and the said amendment was duly entered on the 
journals of each branch of the legislature, with the 
yeas and nays taken thereon, and referred to the legis- 
lature to be chosen at the next general election of sen- 
ators, and was duly published for three months previ- 
ous to the time of making such choice, in pursuance of 
the thirteenth article of the constitution of this State; 
and 

Whereas, Said amendment was also agreed to by a 
majority of all the members elected to each of the 
said branches of the legislature for the year one thou- 
sand eight hundred and seventy-two, pursuant to the 





said thirteenth article; which said amendment is in 
the words following, to wit: 

“ Relative to the court of appeals, and for the exten- 
sion of the term of service of the commissioners of 
appeals, 

“ Resolved (if the assembiy concur), That the sixth 
article of the constitution of this State be amended by 
adding thereto the following section: 

“§ 28. The court of appeals may order any of the 
causes, not exceeding five hundred in number, pending 
in that court at the time of the adoption of this pra- 
vision, to be heard and determined by the commis- 
sioners of appeals, and the legislature may extend the 
term of service of the commissioners of appeals fora 
period not exceeding two years.”’ 

Now, therefore, for the purpose of submitting the 
said proposed amendment to the people of this State, 


The —_— of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


Section 1. The inspectors at each poll in the several 
towns and wards of this State, at the general election 
to be held in this State on the fifth day of November, 
in the year of our Lord one thousand eight hundred 
and seventy-two, shall provide a box to receive the bal- 
lots of the citizens of this State in relation to the said 
proposed amendment; and each voter may present a 
ballot on which shall be written or printed, or partly 
written and partly printed, one of the futlowing forms, 
namely: ‘‘ For the proposed amendment relative to the 
court of appeals;’’ or, ‘‘ Against the proposed amend- 
ment relative to the court of appeals.”” The said bal- 
lots shall be indorsed, ‘‘ Proposed amendment relative 
to the court of appeals,’’ and shall be so folded as to 
conceal the contents of the ballot and exhibit the in- 
dorsement. And all the citizens of this State entitled 
to vote for member of assembly in their respective dis- 
tricts shall be entitled to vote on the adoption of the 
said proposed amendment, during the day of election, 
in the several election districts in which they reside. 

§ 2. After finally closing the poll of such election, 
the inspectors thereof shall count and canvass the bal- 
lots given relative to the said proposed amendment, 
in the same manner as they are required by law to can- 
vass the ballots given for governor, and thereupon 
shall set down in writing and in words at full length, 
the whole number of votes given “For the proposed 
amendment relative to the court of appeals,’”’ and the 
whole number of votes given “‘ Against the proposed 
amendment relative to the court of appeals,” and shall 
certify and subscribe the same, and cause copies 
thereof to be made and certified and delivered as pre- 
scribed by law in respect tu the canvass of votes given 
at an election for governor. 

§ 3. The votes so given shall be canvassed by the 
board of county canvassers, and statements thereof 
shall be made, certified and signed and recorded in the 
manner required by law in respect to the canvassing 
the votes given at an election for governor; and certi- 
fied copies of the said statements and certificates of 
the county eanvassers shall be made, certified and 
transmitted by the county clerks, respectively, in the 


manner provided by law in cases of election for gov- 
ernor. The said certified copies transmitted by the 
county clerks shall be canvassed by the board of State 
canvassers, in the like manner as provided by law in 
respect to the election of governor, and in like manner 
they shall make and file a certificate of the result of 
such canvass, which shall be entered of record by the 
secretary of state, and shall be published by him in 
the State paper. 
§4. This act shall take effect immediately. 
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ON CIRCUIT IN ENGLAND. 


Six centuries have elapsed since the establishment 
of that branch of the judicature of England which 
was and is denominated the circuit. And the con- 
tinance of this mode of administering justice is as- 
sured until causes may be tried and criminals punished 
by electric telegraph, or some other convenient mode 
of hearing evidence and communicating judicial rulings 
and charges without giving any of the judges at the 
British metropolis the trouble of journeying through 
England. The pomp, stateliness and show, of the 
olden times is not now sustained by the circuit-going 
judges, but there is still a large degree of that cere- 
mony, conventionality and dignity for which the 
public acts of British functionaries have always been 
distinguished. 

To the eye of the modern jurist, whether in Eng- 
land or America, the sight of the judges performing 
their circuit four or five hundred years ago is a most 
interesting, if not amusing, spectacle. Before the days 
of steam coaches, and even carriages, the judicial 
cavalcade started on the long and tedious circuit ; and 
the equestrian performances of the wearers of the 
judicial ermine must have far surpassed similar 
activities of the members of the profession of the 
present time, whether of the bench or bar. The ju- 
dicial procession was made up in something of this 
manner: The circuit porter rode first clad in leather 
jerkin with huge jack boots, bearing in his hand an 
ebony wand capped with silver, and whose duty it 
was to cause all men, of whatsoever estate, whom 
they met or overtook, to pause and do lowly rever- 
ence as the sovereign’s representative passed by. Then 
came the clerks of the judge, well skilled in penman- 
ship and the curious Norman-French and law Latin 
of the day; next, with well-secured saddle-bags, the 
grave, large-bearded clerk of assize, next in importance 
to the judge himself. Close to the clerk of assize are 
his officers, and then two or three learned serjeants 
of the law in their red robes and hoods. Follow- 
ing all these is the magnate of the procession, the 
judge, an old man of reverend aspect, riding upon an 
ancient mule, and clothed in a long, red coat of the 
finest broadcloth faced with velvet, the sleeves 
and collar being thickly embroidered with gold; on 
his head the solemn, square cloth cap (now the 
awful forerunner of death), from beneath which 
peeps forth the border of a white satin coif. Thus 
arrayed, the majestic administrator of the justice 
of old England rides pondering, perhaps, on the 
weighty instructions received by him when he last 
met his sovereign in the star chamber and received 
instructions as to the fate of many a suitor and crim- 





inal, notwithstanding the oath taken to administer 
justice “equally as well to the rich as to the poor.” 

Next to the judge are the sheriffs of London and 
Middlesex, who courteously conduct “my lord the 
king’s justice” out of their bailiwick, and, lastly, a 
long line of serving men, together with three or four 
sumpter-horses, 

The imposing procession, being thus formed, pro- 
ceeds. At the boundary of each county one set of 
officers depart and another arrives; at the door of 
every humble cottage the occupant appears, and, with 
doffed hat and bended knee, beholds the “ majesty of 
the law” move stately by; at every mansion the 
owner, anxious to display his loyalty to his sovereign, 
and having a due regard for his own security, rever- 
entially offers the hospitality of his carefully pre- 
pared refreshment. On each succeeding evening 
some lordly dwelling is reached where (for so 
the journey is managed) the judge is feasted and 
lodged sumptuously by his peets in social position 
and in favor with his sovereign. Atlength the pro- 
cession reaches the first assize town, where the com- 
mission of justice is to be executed. Here the people 
assemble in great numbers to witness the entry of the 
judicial cavalcade. The high-sheriff with a large 


train of javelin-men and others sounding trumpets, 
together with all the gentlemen of the country, 


on horseback, are drawn up in rude tactics to receive 
their judge. They all proceed to the court room, 
which is soon thronged by the expectant multitude, 
where the judge causes to be read, amid profound 
silence, the royal commission giving power to him to 
try all treasons, misprisons of treasons, insurrections, 
rebellions, counterfeitings, clippings, washings, false- 
coinings, murders, felonies, manslaughters, killings, 
burglaries, unlawful meetings and conventicles, un- 
lawful uttering of words, unlawful assemblies, mis- 
prisons, confederacies, false allegations, trespasses, 
riots, routs, retentions, escapes, contempts, falsities, 
negligence, concealments, maintenances, oppressions, 
deceits, and many other offenses. Armed with a 
commission so comprehensive and explicit, seated in 
state awful and authoritative, the representative of his 
sovereign hears and often directs the pleas of tremb- 
ling prisoners and suitors— charges, and not unfre- 
quently bullies and terrifies, the obsequious and un- 
sophisticated jury. But the march of intelligence, 
and the rise of the popular ideas of personal dignity 
and self-appreciation consequent thereto, have brought 
about a corresponding change in the mode of admin- 
istering the circuit jurisprudence of England. And 
we are not surprised to find that the characteristics 
of the circuit have been largely modified in respect to 
the appearance of the judicial party, and in respect 
to the feeling which their tour excites in the breasts 
of Englishmen. The distribution of the judges who 
reside in London to their respective circuits is some- 
what as follows: The judges meet together and choose 
among themselves which circuit they shall travel, 
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There being a difference in rank among them, the 
chief justice of the queen’s bench has the first choice, 
the chief justice of the common pleas the second, the 
chief baron of the exchequer the third, and so on, 
according to seniority. The judges afterward settle 
the days on which business shall commence in the 
several counties of their circuits. In this regard the 
circuit preliminaries of the present are very different 
from those of the olden time, when every thing was 
ordered by the sovereign; but not less unlike is the 
appearance of the judicial party as they commence 
the judicial circuit. Instead of setting out on horse- 
back, as in the very early days, or, as a few years 
since, in a carriage and four, the judge, with his attend- 
ants, which are comparatively few, proceed to arailway 
station and indulges in the very common and demo- 
cratic thing of “taking the cars.” On the arrival of 
the train at its destination, however, he is received 
with some of the pomp and ceremony with which his 
illustrious and mysterious predecessors of centuries 
ago were received. On the platform stands the high- 
sheriff in full court-dress, with white wand in hand, 
attended by officials, ready tu welcome the function- 
ary who is now the “judge,” or simply “my lord,” 
instead of “my lord tae king’s (or queen’s) justice,” 
or the “representative of his sovereign.” As of old, 
after a few compliments and platitudes, the judge is 
conducted to the waiting-room of the station, and, 
having arrayed himself in wig and black silk gown, 
with cocked hat on his head, he enters a handsome 
carriage and proceeds with the sheriff at once to open 
court. Before the carriage, twenty or thirty men 
march, clad in the sheriff’s livery, bearing javelins in 
their hands, preceded by two trumpeters playing 
either the national anthem or some other well-known 
piece of music. It is said that the judges are very 
jealous as to the continuance of the trumpeters; not 
many years since they attended the judge in every 
journey he made to or from court; they ushered him 
in and out of the assize town; they perambulated 
the town every morning half-an-hour before the busi- 
ness of the day commenced, and, by playing lively 
tunes, strove to remind those who had legal matters 
to transact that it was the period of holding court. 
About twenty years. ago, the sheriff of one of the 
university towns, for the sake of economy, neglected 
the usual custom of providing these noisy attendants 
of justice. “ Where are your trumpeters, Mr. sheriff?” 
demanded the judge as he stepped from his carriage 
on assize morning and very naturally noticed the 
absence of those officials. ‘“ Why, my lord,” replied 
the sheriff, “I considered those officials so very use- 
less that I determined to discontinue them.” “Mr. 
sheriff,” said the judge indignantly, “fifty years ago, 
I was a student of this university, working hard in 
my room, when I heard the trumpeters usher the 
judges into this town; their notes sounded so 
sweetly in my ears that I determined J would 
one day be a judge. Sir, I have respected trum- 








peters ever since, and J determined not to dis- 
continue them. If two are not here to-morrow 
morning, I will fine you £100.” And _assize 
trumpeters are still in vogue throughout England. 
Upon reaching court silence is proclaimed, and the 
clerk of the crown reads the commissions by virtue 
of which the judges are to try both civil and crimi- 
nal causes. Court having been formally opened, 
their lordships (for there are two judges on each 
English circuit) proceed to the lodgings provided for 
them, and having exchanged the black gown for the 
scarlet robe and hood, and if it be a cathedral town, 
thrown over their shoulders the snowy ermine man- 
tle, they proceed to church. Assize service is one of 
the essentials of the circuit, and is strictly adhered to 
in its observance. This service being concluded, the 
public duties of commission-day are over. And here 
there will be time to examine the lodgings of the 
judges. These are, usually, houses purchased by the 
county, or dwellings of private individuals, who are 
induced to vacate and allow the judges to occupy 
their houses during assizes. At Liverpool, Derby, 
Nottingham and the other large towns, the houses 
furnished the judges are commodious and comfort- 
able; but in the smaller towns the accommodations 
are often small, dirty and disagreeable, in which case 
the judge and sheriff have a few unpleasant words, 
and sometimes the grand jury are told of the state of 
affairs. A learned and witty judge in charging the 
grand jury, not many years since, used the following 
language: ‘“ Gentlemen, I have, as far as I think it 
to be necessary, directed you respecting the cases in 
the calendar before me. To-morrow morning those 
prisoners, against whom you present true bills, I will, 
with assistance of the petit jury, proceed to try, if, 
indeed, I find myself able so to do, respecting “which 
I have some doubts, fearing, as I must, that I can 
scarcely survive a repetition of the onslaught I last 
night experienced from the fleas and larger animals 
infesting the filthy abode which your loyal sheriff, 
with your approbation, has chosen for the habi- 
tation of us, the representatives of your sover- 
eign.” But the judges usually manage to obtain, 
at least, comfortable quarters, and are “able,” 
on the second morning of the assize, to proceed 
with their judicial duties. Of the trial of civil causes 
it need only be told that they commence immedi- 
ately. But the criminal causes are delayed until 
some singular formalities are observed. The roll of 
magistrates of the county is called, and those who 
appear are, in some circuits, invited, publicly, to dine 
with the judge on the same day; the grand jury are 
impaneled and sworn; a long proclamation, which 
must have originated in the time of William and 
Mary, against “vice, profaneness and immorality ” is 
read; the charge is made to the grand jury; and, upon 
their returning “true bills,” the prisoners are arraign- 
ed, the petty jury sworn, and the assize business is 
fairly under way. The accounts of the amount of 
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work done by the judges of England on circuit show 
them to be :n exceedingly industrious and faithful 
judicial body, well worthy of the enormous salaries 
which are received and the high honors which are 
conferred. The work of the judge on the criminal 
side is especially severe and tedious, for the prisoners 
have to be tried, while the civil causes may go over 
the term. Of Baron Parke, it is related, that in a cele- 
brated murder trial, about twenty-five years ago, he 
sat for nineteen consecutive hours— from nine o'clock 
one morning till four the next. One instance is noted 
where the court was occupied in the trial of an issue 
four days, sitting each day at eight a. M., and rising at 
ten p. M. The usual time for the sessions of the court 
is from nine o’clock in the morning until six in the 
evening. Many of the civil causes, however, go over 
the term, under the name of remanets. It is related 
of Baron Parke that he never left a single remanet 
during a judicial career of twenty-seven years. In 
case the criminal business is extraordinarily heavy, it 
was the practice, a few years ago (and, for aught we 
know, at the present time), to establish a third court 
—not altogether unlike our reference in civil cases — 
over which a sergeant or queen’s counsel presides. 
Necessity alone gives rise to such a course, for not 
only do the judges dislike to try a prisoner in this 
mode, but the prisoners themselves particularly object 


to this mode of being tried. This feeling on the part 
of the prisoner was well illustrated in the case of a 
burglar tried and convicted before a learned coun- 


selor, at Maidstone. The prisoner being called upon 
to know if he had any thing to say prior to sentence 
being pronounced, grumbled out: ‘“ Well, I don’t 
know nothing as I has to say about it, but I’m bless’d 
if I like this here way of being tried by a journey- 
man judge.” But afew years ago, when the means 
of travel were not so rapid and certain as now, the 
judges found great difficulty in getting from one 
assize town to another, when pressure of business 
prevented them from closing court in one town until 
late in the commission-day of the next. One who 
was of the judicial party, on such an occasion, thus 
narrates his experience: “ Well do I recollect the 
business at Cardiff terminating at six Pp. m. of the day 
appointed for opening the commission at Caermar- 
then. The train was delayed half an hour to receive 
the hard-worked judge; Swansea was safely reached, 
but, beyond this town, the rail was incomplete; a 
carriage and four for the judge and marshal. another 
and pair for the clerks were waiting; and off and 
away, up hill and down dale, we rattled. Time wore 
on; fresh horses waited at every posting-house ; and, 
with undiminished speed, we held on our way. Nine, 
ten, eleven o'clock passed, yet we did not despair; up 
one steep hill, down another, over a long bridge, 
snd we entered Caermarthen, rushed into the court- 
house, and, by the light of a single candle, the royal 
commission was read, just as the old church clock 
rung out the midnight hour. The commission was 





saved; but had we been two minutes later, it would 
have been necessary to transmit to London a memo- 
rial, engrossed on parchment, of all the facts of the 
case, and very much trouble would have been occa- 
sioned.” 

The closing scenes of the assize are not unworthy 
of note. As the judges proceed to their lodgings, 
after the formality of adjournment is observed, the 
church bells ring out merrily, the trumpets sound loud 
and gaily; the barristers divest themselves of their 
gowns; the attorneys settle and pocket their fees; 
and men perambulate the streets with true and faith- 
ful accounts of the doings of the court “hat this 
hassizes.” <A little later, the sheriff’s carriage rolls 
through the town containing the judge, and followed 
by the rabble who are curious to see his departure. 
At the station the judges say farewell to the sheriff; 
and, in company with their attendants, enter the car 
provided for them, and speed away to the next assize 
town on their errand of justice “swift as the goddess, 
whose ministers they are.” 

hinceansiipililais icles 
TRIAL BY JUDGE AND TRIAL BY JURY. 
FROM THE WESTMINSTER REVIEW, 


That the jury system is far from comprising the 
whole, if it comprises any part, of the merits of mod- 
ern English law, is apparent from the plain fact that it 
dates back through centuries, in which our courts 
have presented such a spectacle of pettifogging teehni- 
cality and judicial murder, as had never been witnessed 
under more despotic governments; when a mistake in 
a special plea sent men to the gallows untried, and 
rascals charged with bigamy escaped through having 
not two wives but three. If we ever inquire what 
other system would be possible, the alternative that 
usually suggests itself is the judicial bench, such as 
it existed in the days when judicial ability was sold 
to the wealthiest suitor or prostituted to court favor. 
That the jury system has lived so long, and has set 
off its claims to respect by a borrowed descent from 
the great Saxon lawgiver—like a wealthy family which 
the Herald’s College discovers to have come over with 
the conqueror — affords no very strong presumption 
of its suitability to modern requirements. Its popu 
lar character, endearing 1t to the democratic senti- 
ment which has steadily grown in strength through- 
out our history —the feelings of self-importance that 
it arouses in “the ordinary middle-class Philistine,” 
whom it calls for a time from his daily routine of 
counter or farm to share with the bench the import- 
ant work of judicial decision, and to whom counsel, 
learned in the law, address their eloquent appeals 
in professed reliance on his dispassionate sense 
and sagacious instincts — these were sure to secure it 
a sanctuary where modern innovations would be slow 
to penetrate. But, setting aside all such irrelevant 
considerations, we would examine the rival merits 
of the jury and the judge on those rational principles, 
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where alone the wisest advocates of either would 
wish to take their stand. 

Before the subject is touched upon in its more practi- 
cal aspects, a few words may be devoted to the principle 
involved in trials by peers or equals—the famous 
legale judicium parium sworum,* without which, if the 
lex terre did not intervene, and the provisions of 
Magna Charta remained unaltered, no freeman could 
be imprisoned, outlawed, exiled or disseized. The 
principle, that a tribunal ought to be composed of the 
prisoner’s equals, strikes us as being (at least in modern 
times) prima facie unreasonable. If the sole object 
of administering justice were to provide every means 
of escape for a prisoner accused of even the gravest 
offenses, we could see a direct purpose in the pro- 
vision which substantially enacts, that his judges 
shall be of the class most likely to sympathize with 
him, and look with a lenient eye on his guilt. It is 
palpably framed as a safeguard to the accused in a 
state of society where class-feeling is rampant, and 
mutual hostilities have engendered in every man that 
has power over the security or life of his fellow in a 
different grade, the sentiment of the wolf in the 
fabie: —“I know that the whole breed of you hate 
me, and therefore I am determined to take any re- 
venge.” And, certainly, if passion and prejudice are 
to take up their abode at what should be the securest 
shrine of refuge from their influence, for the most 
hated aristocrat or the most despised plebeian, better, 
at least, that it should be prejudice in favor of the 
accused, and that, if the scales of justice hang uneven, 
she should not throw in the sword to aggravate the 
inequality. We may have reason to be thankful for 
services rendered in times past by the enactment, if 
honest and upright men have at times found in it a 
protection against sullen hostility or the frenzied rage 
of other classes. Where, however, the judge is 
superior to considerations of rank, such a provision is 
evidently purposeless; and yet the very supposition 
on which it is based, of a reluctance in one class to 
recognize the just rights of another, shows how little 
justice was to be expected against a criminal from 
judges of his own grade. 

Let it be imagined that a Saxon lord or Norman 
baron, desiring the ruin of a humble neighbor, and con- 
descending for the moment to avail himself of the in- 
stitutions of the land as the instruments of his malice, 
charges him with robbery. So reckless, it is sup- 
posed, is the regard shown by one rank of the claims 
of another, that the culprit, if pursued to a lordly 
tribunal, would be certain of condemnation, and, 
therefore, to offer him a chance of escape, his fate is 
placed in the hands of his own associates. But 
again. A second noble, acting on a bolder plan, 
murders his neighbor outright; and the tribunal 





*“ The English Cyclopedia” (Art. Jury), and others, treat 
the opinion, that these words refer to trial by jury, as a 
“popular and remarkable error.” That view, however, is 
waintained both by Hallam and Sir E. Creasy. 





which was too much blinded by party feeling to be 
intrusted with the trial of a plebeian thief, is ex 
hypothesi the fit and proper court in which to judge 
the patrician assassin ! 

Such a system, like the benefit of clergy and 
other incidents of English law calculated to allow 
the accused an undue opportunity of escape, would 
not be without reason in a hasty and barbarous age, 
unscrupulous of bloodshed. On this ground Michelet 
defends the claim advanced by the ecclesiastics during 
the days of Henry and Becket, that they should be 
responsible to none but ecclesiastical tribunals. 


“These rights,” he remarks,* “undoubtedly gave 
room for great abuses; many crimes were committed 
with impunity by priests; but when we think of the 
terrible barbarity, the execrable rapacity of the lay 
tribunals in the twelfth century, we are forced to own 
that the ecclesiastical jurisdiction was then an anchor 
of safety. It might spare the guilty; but how often it 
saved the innocent.” 1 


The demand, as Mill justly remarks, was for noth- 
ing more than trials by their peers. Yet we question 
whether there are now any, at least in this country, 
who would not strenuously resist the proposal to es- 
tablish a sacerdotal court to take cognizance, not 
merely of ecclesiastical offenses, but of violations of 
the secular law committed by clerical offenders. We 
see enough as it is of the effect which a sort of esprit 
de corps, especially (though by no means exclusively) 
in those less instructed in their social duties, is capa- 
ble of producing in perverting the testimony of wit- 
nesses, and rendering the judgment of squires a by- 
word throughout the land. <A policeman will con- 
firm through thick and thin the story af a brother in 
the force, and the same very largely holds good of 
cabmen, railway officials, and many others. The 
justice before whom Parson Adams was charged in 
Fieldings’ novel, and who “ hoped he knew his duty, 
he had never condemned a gentleman in his life,” 
would have an ample number of imitators if the 
principle of trial by peers were carried out to any 
logical consequences. 

The sanguinary character of the English law 
long survived the dark ages in which it arose; our 
jurisprudence, while in its cruel rigor it confounded 
under the same category, and avenged with the same 
awtul penalty, a theft of five shillings and a cold- 
blooded assassination, at the same time inconsistently 
pronounced its own just condemnation in often opening 
a door for the preservation of the accused, whether 
innocent or guilty. Thus the practice of urging a 
prisoner to retract a deliberate plea of guilty, and of 
going through the formal examination into an offense 
of which no reasonable doubt could be entertained 
by the most sympathetic friend of the accused, has 
been satirically commented upon as intimating a desire 
that the hunt should not be spoiled for want of the 





* Histoire de France,” ii, 343. 
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game having a fair start. In a similar spirit one 
might suppose that the same feeling of humanity (if 
Mr. Freeman would allow so questionable an appli- 
cation of the word) that prompts some sportsmen to 
release the game when they have brought it down, 
led our ancestors to devise cunning means for the 
ultimate escape of the prisoner, who had afforded an 
interesting and profitable employment to the men of 
law. So long as trials by equals afforded an escape 
from intolerable severity in the law, it was, if an 
illogical, a valuable system. At the present day it 
seems somewhat difficult to suppose that any man 
can calmly attach much value to the thought of his 
liability to trial before none but his equals. Who are 
his equals? A chimney sweep, a butcher, a surgeon, 
the younger son of a peer, a member of the house 
of commons— in the theory of the law these are all 
the equals of one another. And are we to believe 
that, among all these classes, a mysterious sympathy, 
pervading and confined to commoners, will insure the 
distribution of a degree of justice not to be expected 
from a Lord Brougham or a Lord Mansfield? Is a 
man, in all cases, the equal, and the only equal, of a 
woman —a woman never the equal of a man? In 
times of agitated feeling, or. in districts where church- 
men and dissenters, Protestants and Romanists, 
regard each other with an intensity of bitterness 
more than sufficient to satisfy stout old Dr. Johnson’s 
love of “a good hater,”— is each of these the man best 
fitted to form a dispassionate judgment on an accusa- 
tion brought against his rival? We have, of course, no 
thought of deploring this Isonomia— this equality of 
all commoners before the law; but it surely cuts the 
ground from under the feet of those who allow the 
trial by peers to dazzle their imaginations with pic- 
tures of a sympathetic tribunal ready to act the part 
of counsel for the defendant—a notion alike unde- 
sirable and impossible of attainment. 
(To be continued.) 


<> 


AUTOBIOGRAPHICAL SKETCH OF CHAN- 
CELLOR KENT. 


The following letter is said, upon what seems to 
be very good authority, to have been written in 
1828 by Chancellor Kent, to the late Thomas Wash- 
ington, then one of the leaders of the bar of Tennessee, 
and was first published in the Southern Law Review. 
It is certainly interesting and will be read with 
pleasure : 


New York, October 6, 1828. 

Dear Sir — Your very kind letter of the 15th ult. 
was duly received and also your argument in the case 
of Ivey v. Pinson. I have read the pamphlet with 
much interest and pleasure. It is composed with 
masterly ability. Of this there can be no doubt; and 
without presuming to give any opinion on a great 
case still sub judice, and only argued before me on one 





side, I beg leave to express my highest respect for 
the law, reasoning and doctrine of the argument, and 
my admiration of the spirit and eloquence which 
animate it. My attention was very much fixed on 
the perusal; and if there be any lawyer in this State 
who can write a better argument, in any point of 
view, I have not the honor of his acquaintarce, 

As to the rest of your letter, concerning my life 
and studies, I hardly know what to say or do. Your 
letter and argument and character and name have 
impressed me so favorably that I feel every disposition 
to oblige you if it be not too much at my own 
expense. My attainments are of too ordinary a 
character, and far too limited, to provoke such 
curiosity. I have had nothing more to aid me in all 
my life than plain method, prudence, temperance and 
steady, persevering diligence. My diligence was 
more remarkable for being steady and uniform than 
for the degree of it, which never was excessive, so as 
to impair my health or eyes or prevent all kinds of 
innocent or lively recreation. 

I would now venture to state briefly, but very 
frankly, and at your special desire, somewhat of the 
course and progress of my studious life. I know you 
cannot but smile at times at my simplicity, but I 
commit myself to your indulgence and honor. 

I was educated at Yale College and graduated in 
1781. I stood as well as any in my class; but the 
test of scholarship, at that day, was contemptible. I 
was only a very inferior classical scholar, and we 
were not required, and to that day I had never looked 
into any Greek book but the New Testament. My 
favorite studies were Geography, History, Poetry, 
Belle-Lettres, ete. When the college was broken 
up and dispersed in July, 1779, by the British, I 
retired to a country village; and finding Blackstone’s 
Commentaries, I read the four volumes. Parts of the 
work struck my taste, and the work inspired me at 
the age of sixteen with awe and I fondly determined 
to be a lawyer. In November, 1781, I was placed 
by my father with Mr. (now called Judge) Benson, 
who was then attorney-general at Poughkeepsie, on 
the banks of the Hudson and in my native county of 
Dutchess. Here I entered on law and was the most 
modest, steady, industrious student that such a place 
ever saw. I read the following works: Grotius and 
Puffendorf, in large folios, and made copious extracts. 
My fellow students, who were more gay and gallant, 
thought me very odd and dull in my taste; but out 
of five of them, four died in middle-life drunkards, I 
was free from all dissipation, and chaste as pure, 
virgin snow. I had never danced or played cards, 
or sported with a gun, or drank any thing but water. 
In 1782 I read Smollett’s History of England, and 
procured, at a farmer’s house where I boarded, Rapin’s 
(a huge folio), and read it through, and I found 
during the course of the last summer among my 
papers my MS. abridgment of Rapin’s dissertation 
on the laws and customs of the Anglo Saxons. I 
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abridged Hale’s History of the Common Law and the 
old books of. practice and read parts of Blackstone 
again and again. The same year I procured Hume's 
History of England, and his profound reflections and 
admirable eloquence struck most deeply on my youth- 
ful mind. I extracted the most admired parts and 
made several volumes of MS. -I was admitted to the 
bar of the supreme.court in January, 1785, at the 
age of twenty-one and then married without one cent 
of property ; for my education exhausted all my kind 
father’s resources and left me in debt $400, which it 
took me two or three years to discharge. Why did 
I marry? I answer— at the farmer’s house where I 
boarded, one of his daughters, a little, modest, lovely 
girl of fourteen, gradually caught my attention and 
insensibly stole upon my affections; and, before I 
thought of love or knew what it was, I was most 
violently affected. I was twenty-one, and my wife 
sixteen when we married; and that charming and 
lovely girl has been the idol and solace of my life, and 
is now with me in my office unconscious that I am 
writing this concerning her. We have both had 
uniform health and the most perfect and unalloyed 
domestic happiness, and are both as well now and in 
as good spirits as when we married. We have three 
adult children. My sun lives with me and is twenty- 


six and a lawyer of excellent sense and discretion 
and of the purest morals. My eldest daughter is well 
married and lives the next door to me and with the 


intimacy of one family. My youngest daughter is 
now of age and lives with me and is my little idol. 

I went to housekeeping at Poughkeepsie in 1786, 
in a small, snug cottage, and there I lived in charming 
simplicity for eight years. My practice was just 
about sufficient to redeem me from debt and to main- 
tain my wife and establishment decently, and to 
supply me with books about as fast as I could read 
them. I had neglected, and almost entirely forgotten, 
my scanty knowledge of the Greek and Roman clas- 
sies and an accident turned my attention to them very 
suddenly. At the in 1786, I saw E. Living- 
ston (now the codifier for Louisiana), and he had 
a pocket Horace and read some passages to me at 
some office, and pointed out their beauties, assuming 
that I well understood Latin. I said nothing but 
was stung with shame and mortification; for I had 
forgotten even my Greek letters. I purchased im- 
mediately Horace and Virgil, a dictionary and gram- 
mar and the Testament, and formed my resolution 
promptly and decidedly to recover the lost languages. 

I studied in my little cottage mornings, and dedi- 
cated one hour to Greek and another to Latin daily. 
I soon increased it to two for each tongue in the 
twenty-four hours. My acquaintance with the lan- 
guages increased rapidly. After I had read Horace 
and Virgil I turned to Livy for the first time in my 
life; and, after I had construed the Greek Testament, 
I took up the Iliad, and I can hardly describe to this 
day the enthusiasm with which I perseveringly read 








and studied in the originals, Livy and the Iliad. It 
gave me inspiration. I purchased a French diction- 
ary and grammar and began French, and gave an 
hour to that language daily. I appropriated the 
business part of the day to law, and read Coke Lyt- 
tleton. I made copious notes. I devoted evenings 
to English literature, in company with my wife. 
From 1788 to 1798 I steadily devoted the day into 
five parts, and allotted them to Greek, Letin, law and 
business, and French and English varied literature. 
I mastered the best of the Greek, Latin and French 
classics, as well as the best French and English law 
books at hand. I read Machiavel and all the collat- 
eral branches of English history, such as Litt‘eton’s 
Henry the Second, Bacon’s Henry the Seventh, Lord 
Clarendon on the Great Rebellion, ete. I even sent 
to England as early as 1790, for Warburton’s Divine 
Legation and the Lusiad. 

My library, which started from nothing, grew with 
my growth, and it has now attained to upward of 
3,000 volumes; and it is pretty well selected, for 
there is scarcely a work, authority or document, re- 
ferred to in the three volumes of my commentaries, 
but what has a place in my own library. Next to 
my wife my library has been the source of my gréat- 
est pleasure and devoted attachment. 

The year 1793 was another era in my life. I re- 
moved trom Poughkeepsie to the city of New York, 
with which I had become well acquainted; ard I 
wanted to get rid of the incumbrance of a dull law 
partner at Poughkeepsie. But, though I had been in 
practice nine years, I had acquired very little prop- 
erty. My furniture and library were very scanty, 
and I had not $500 extra in the world; but I owed 
nothing, and came to the city with a good character, 
and with a scholar’s reputation. My newspaper 
writings and speeches in the assembly had given me 
some notoriety. I do not believe any human being 
ever lived with more pure and perfect domestic re- 
pose and simplicity and happiness than I did for 
these nine years. 

I was appointed professor of law in Columbia Col- 
lege late in 1793, and this drew me to deeper legal 
researches, I read that year in the original Bynker- 
shoek, Quinctilian, and Cicero’s rhetorical works, 
besides reporter’s and digest, and began the compila- 
tion of law lectures. 

I read a course in 1794, 1795 to about forty gentle- 
men of the first rank in the city. They were very well 
received, but I have long since discovered them to 
have been slight and hasty productions. I wanted 
judicial labors to teach me precision. I dropped the 
course after one term, and soon became considerably 
involved in business, but was never fond of, nor much 
distinguished in, the contentions of the bar. 

I had commenced, in 1786, to be a zealous Feder- 
alist. I read every thing on politics. I got the Fed- 
eralist almost by heart, and became intimate with 
Hamilton. I entered with ardor into the Federal 
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politics against France in 1793; and my hostility to 
the French democracy and to French power, beat 
with strong pulsation down to the battle of Waterloo. 
Now you have my politics. 

I had excellent health, owing to the love of simple 
diet and to all kinds of temperance, and never read 
late at night. I rambled daily with my wife over 
the hills. We were never asunder. In 1795 we 
made a voyage through the lakes--George and 
Champlain. In 1797 we ran over the six New 
England States. As I was born and nourished in 
boyish days among the highlands east of the Hudson, 
I have always loved rural and wild scenery; and the 
sight of mountains, hills, woods and streams always 
enchanted me, and does still. This is owing, in part, 
to early association, and it is one secret of my uni- 
form health and cheerfulness. In 1790 I began my 
official life. It came upon me entirely unsolicited 
and unexpected. In February, 1790, Governor Jay 
wrote me a letter stating that the office of master in 
chancery was vacant, and wished to know, confi- 
dentially, whether I would accept. I wrote a very 
respectful, but very laconic, answer. It was that I 
was content to accept of the office if appointed. The 
same day I received the appointment, and was aston- 
ished to learn that there were sixteen professed appli- 
cants all disappointed. This office gave me almost a 
monopoly of the business, for there was but one 
other master in New York. The oftice kept me in 
petty details and out-door concerns, but was profita- 
ble. In March, 1797, I was appointed recorder of 
New York. This was done at Albany, and without my 
knowledge that the office was even vacant, or expected 
to be. The first I heard of it was the appointment 
announced in the papers. This was very gratifying 
to me, because it was a judicial office, and I thought 
it would relieve me from the drudgery of practice, 
and give me a way of displaying what I knew, and 
of being useful entirely to my taste. I pursued my 
studies with increased application, and enlarged my 
law library very much. But I was overwhelmed 
with office business, for the governor allowed me to 
retain the other office also; and with these joint 
duties, and counsel business in the supreme court, I 
made a great deal of money that year. In February, 
1798, I was offered by Gov. Jay, and accepted, the 
office of youngest judge of the supreme court. This 
was the summit of my ambition. My object was to 
retire back to Poughkeepsie and resume my studies, 
and ride the circuits and inhale the country air, and 
enjoy otium cum dignitate. I never dreamed of vol- 
umes of reports and written opinions; such things 
were not then thought of. I retired back to Pough- 
keepsie in the spring of 1798, and in that summer 
rode over the western wilderness, and was delighted. 
I returned home and began my Greek and Latin, 
French, English and law classics as formerly, and 
made wonderful progress in books that year. 

In 1799 I was obliged to: move to Albany, in order 


| they came out. 





that I might not be too much from home, and there 
I remained stationary for twenty-four years. 

When I came to the bench there were no reports 
or State precedents. The opinions from the bench 
were delivered ore tenus. We had no law of our 
own, and nobody knew what it was. I first intro- 
duced a thorough examination of cases, and written 
opinions. In January, 1799, the second case reported 
in lst Johnson's cases of Ludlow v. Dale, is a sample 
of the earliest. The judges, when we met, all assumed 
that foreign sentences were only good prima facie. 
I presented and read my written opinion that they 
were conclusive, and they all gave up to me, and sol 
read it in court as it now stands. This was the com- 
mencement of a new plan, and then was laid the first 
stone in the subsequently erected temple of our juris- 
prudence. Between that time and 1804 I rode my 
share of circuits, and attended all the terms, and was 
never absent, and was always ready in every case by 
the day. 

I read, in that time, Vattel and Emerigon, and 
completely abridged the latter, and made copious di- 
gests of all the new English reports and treatises as 

I made al use of the Corpus 


Juris, and as the judges (Livingston excepted) knew 
nothing of French or civil law, I had an immense 


advantage over them. I could generally put my 
brethren to rout, and carry my point, by my myste- 
rious wand of French and civil law. The judges 
were republicans, and very kindly disposed to every 
thing that was French; and this enabled me, without 
exciting any alarm or jealousy, to make free use of 
such authorities, and thereby enrich our commercial 
law. I gradually acquired proper directing influence 
with my brethren, and the volumes in Johnson, after 
I became judge in 1804, show it. The first practice 
was, for each judge to give his portion of the opinions 
when we all agreed, but that gradually fell off, and 
for the two or three last years before I left the bench, 
I gave the most of them. I remember that in 8th 
Johnson, all the opinions for one term are “per 
curiam.” The fact is, 1 wrote them all, and proposed 
that course to avoid exciting jealousy, and many “per 
curiam” opinions are inserted for that reason. 

Many of the cases decided during the sixteen years 
I was in the supreme court were labored by me most 
unmercifully ; but it was necessary, under the circum- 
stances, to subdue opposition. We had but few 
American precedents, our judges were democratic, 
and my brother Spencer, particularly, of a bold, vig- 
orous, dogmatic mind and overbearing manner. En- 
glish authorities did not stand very high in these 
feverish times, and this led me a hundred times to at- 
tempt to bear down opposition, or shame it, by ex- 
hausting research and overwhelming authority. Our 
jurisprudence was, probably, on the whole, improved 
by it. My mind, certainly, was roused, and was 
always kept ardent and inflamed by collision. 

In 1814 I was appointed chancellor. The office I 
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took with considerable reluctance. It had no charms. 
The person who left it was stupid, and it is a 
curious fact that, for the nine years I was in that 
office, there was not a single decision, opinion, or dic- 
tum of either my predecessors — Livingston and Lan- 
sing, from 1777 to 1814, cited to me, or even suggested. 
I took the court as if it had been a new institution, 
and never before known in the United States. I had 
nothing to guide me, and was left at liberty to assume 
all such English chancery practice and jurisdiction as 
I thought applicable under our constitution. 

This gave me grand scope, and I was only checked 
by the revision of the senate as a court of errors. I 
opened the gates of the court immediately, and ad- 
mitted, almost gratuitously, the first year, eighty-five 
counselors, though I found there had not been but 
thirteen admitted for thirteen years before. Business 
flowed in with rapid tide. The result appears in the 
seven volumes of Johnson’s Chancery Reports. 

My course of study in equity-jurisprudence was 
very confined to the topic elicited by the cases. I 
had previously read, of course, the modern equity 
reports down to the time; and, of course, I read all 
the new ones as fast as I could procure them. I 
remember reading Peer Williams’ as early as 1792, 
and I made a digest of the leading doctrines. The 
business of the court of chancery oppressed me very 
much, but I took my daily exercise and my daily 
delightful country rides among the Catskill or the 
Vermont mountains, with my wife, and I kept up 
my health and spirits. I always took up the cases in 
their order and never left one until I had finished it. 
This was only doing one thing ata time. My prac- 
tice was first to make myself perfectly and accurately 
(mathematically accurately) acquainted with the facts. 
It was done by abridging the bill and the answers 
and then the depositions; and, by the time I had 
done this slow and tedious process, I was master of 
the case and ready to decide it. Isaw where justice 
lay and the moral sense decided the case half the 
time. And then I sat down to search the authorities 
until I had exhausted my books; and I might, once 
in a while, be embarrassed by a technical rule, but I 
almost always found principles suited to my views of 
the case and my object was so to discuss the point as 
never to be teased with it again and to anticipate an 
angry and vexatious appeal to a popular tribunal by 
disappointed counsel. 

During these years at Albany I read a great deal 
of English literature but not with the discipline of 
my former division of time. The avocations of busi- 
ness would not permit it. I had dropped the Greek 
as it hurt my eyes. I persevered in Latin and used 
to read Virgil, Horace and, some of them, annually. 
I have read Juvenal, Horace and Virgil, eight or ten 
times. I read a great deal in Pothier’s works and 
always consulted him when applicable. I read the 
Edinburgh and Quarterly Reviews and American 
Registers ab initio and thoroughly, and voyages and 





travels, and the Waverly Novels, etc., as other folks 
did. I have always been excessively fond of voyages 
and travels. 

In 1823 a solemn era in my life had arrived. I 
retired from the office at the age of sixty, and then 
immediately, with my son, visited the Eastern States. 
On my return the solitude of my private office and 
the new dynasty did not please me. I besides would 
want income to live as I had been accustomed. My 
eldest daughter was prosperously settled in New 
York, and I resolved to move away from Albany 
and ventured to come downto New York and be 
chamber counsel; and the trustees of Columbia Col- 
lege immediately tendered me again the old office of 
professor which had been dormant from 1795. It 
had no salary, but I must do something for a living, 
and I undertook (but exceedingly against my inclina- 
tion) to write and deliver law lectures. In the two 
characters of chamber counsel and college lecturer, I 
succeeded, by steady perseverance, beyond my most 
sanguine expectations; and, upon the whole, the five 
years I have lived here in this city, since 1823, have 
been happy and prosperous. I have introduced my 
son into good business, and I live aside of my 
daughter, and take excursions every summer with 
my wife and daughter all over the country. I have 
been twice with them to Canada and we go in every 
direction. I never had better health. I walk the 
battery uniformly before breakfast. I give a great 
many written opinions; and, having got heartily tired 
of lecturing, I abandoned it, and it was my son that 
pressed me to prepare a volume of the lectures for 
the press. I had no idea of publishing them when I 
delivered them. I wrote a new one volume and 
published it, as you know. This led me to remodel 
and enlarge, and now the third volume will be out in 
a few days; and I am obliged to write a fourth to 
complete my plan. 

My reading is now, as you may suppose, quite 
desultory ; but still I read with as much zest and 
pleasure as ever. I was never more engaged in my 
life than during the last summer. I accepted the 
trust of receiver to the Franklin (insolvent) Bank 
and it has occupied and perplexed and vexed me 
daily; and I had to write part of the third volume, 
and search books a good deal for that very object, 
and I have revised the proof sheets. If I had a 
convenient opportunity (though I do not see how I 
can have one), I would send the third volume out 
to you. * * ~ + * 

Your suggestion of an equity treatise contains a 
noble outline of a great and useful work; but I can- 
not and will not enter on such a task. I have much 
more to lose than to gain, and I am quite tired of 
equity law. I havedone my part. I choose to live 
now at my ease and to be prepared for the approach- 
ing infirmities of age. 

On reviewing what I have written, I had thoughts 
of burning it. I speak of myself so entirely and it is 
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entirely against my habit or taste. But I see no 
other way fairly to meet your desires. 
I am, with great respect and good wishes, 
Your most obedient servant, 
James Kent. 
—— @ o__—__ 


CURRENT TOPICS. 


In these days of frequent misgivings as to the ex- 
pediency and desirableness of trial by jury, it is a 
little surprising that the question of introducing the 
jury system into colleges and the higher seminaries 
of learning has arisen. The system of college-gov- 
ernment, in which the faculty acts as judge, jury and 
attorney, has been found to work well enough, ever 
since Heidelberg and Salamanca were founded. And 
while the department of jurisprudence does not par- 
ticularly object to the department of education adopt- 
ing any of its forms or modes of trial, yet, if the ex- 
perience and advice of the members of the former are 
worth any thing to the members of the latter, we 
would say, in this case, caveat probator. The follow- 
ing is the rather novel plan which has been sug- 
gested by a professor of one of our western colleges, 
who, himself, doubts the feasibility of it: “Let the 
names of seniors, or even seniors and juniors, be 
written on slips of paper, and permit a given number 
to be drawn indiscriminately, that number (say 8 or 
12) hearing all the evidence, and deciding as to the 
charges being proved or not proved; the faculty to 
assign the penalty in case the accused is found guilty. 
* * * ‘The president might be present during the 
trial, and even direct the form, etc., but should leave 
the decision entirely to the unbiased views of the 
jury. Perhaps it might be necessary that at least a 
two-thirds vote, if not a majority, should settle the 
question, as the old system of having a jury be- 
come unanimous is not found to work well in courts 
of justice.” 


Physicians and surgeons are not always expected 
to accomplish what they attempt. They are not ex- 
pected to cure, heal or mend the victims of disease and 
accident in every instance, any more than the lawyer 
is expected to gain his client’s cause in every case. 
But the physician is obliged to bring into requisition 
reasonable skill and diligence in the procurement and 
appliance of the curative elements known to his pro- 
fession. What the standard of that skill and diligence 
is may not be altogether clear from the adjudications ; 
but the supreme court of Iowa has laid down a very 
sensible and practical rule in the recent case of Smothers 
v. Hanks. In that case the standard is held to be — 
not the measure of skill and diligence ordinarily exer- 
cised by thoroughly educated physicians and surgeons, 
but— the average of the reasonable skill and diligence 
ordinarily exercised by the profession, as a whole, hav- 
ing regard to the improvements and advanced stage of 
the profession at the time. Judge Cole, who delivered 
the opinion of the court in the case, said: “‘ We are not 





disposed in any degree, not even in the very least, 
to let down or lower the true standard of profes- 
sional skill or diligence, either in medicine, law or 
other applied science. But we recognize the fact that 
this standard must be a practical and attainable one, 
and not one of mere theory or fancied perfection, the 
enforcement of which would cause much litigation 
and necessarily drive from the profession a large por- 
tion of those from whose practice the largest measure 
of practical good is attained.” 


The matter of law reform in England, in the hands 
of such able and accomplished men as Mr. Vernon 
Harcourt and Sir John Duke Coleridge, cannot suffer. 
The plan for the transformation of the present judi- 
cature of Great Britain, and the unification of the 
courts of last resort into one high court of appeal, 
was undoubtedly due, to a large extent, to the 
enlarged views and indomitable courage of these 
eminent lawyers. But the recent discussion in par- 
liament, as to the prohibition of the law officers of 
the crown from engaging in private practice during 
the period of their services as such officers, has 
developed a decided inclination toward the estab- 
lishment of a new ministerial department, to be filled 
by a Minister of Justice whose duty it shall be, 
with the assistance of the best legal advisers at com- 
mand, to attend to all the general law business of the 
crown and to propose systematic laws for the con- 
sideration of parliament. Mr. Vernon Harcourt, in 
referring to this subject in the course of a recent debate 
in parliament, used the following language which is 
not altogether inapplicable to the condition of juris- 
prudenee on this side of the Atlantic: “ More ought 
to be done to separate judicial from political action in 
parliament. The present state of legislation, he could 
not help thinking, a scandal to any civilized assembly. 
Statutes were passed, session after session, of a char- 
acter so conflicting as to astonish, he would not say 
lawyers, but men of common sense. There was a 
commission employed in repealing the statutes; but, 
like Penelope’s web, as the commission was trying to 
unravel the web at one end it was woven at the 
other, so that the commission panted after parliament 
in vain.” 


Our higher institutions of learning, which have been 
holding their commencements for the last month, and 
have now, nearly all of them, completed their 
academic years, have distinguished themselves and 
some individuals, we suppose, by conferring on them 
the degree of Doctor of the Common and Civil Law. 
The lavish and indiscriminate manner in which these 
academic honors are flung upon public men has led to 
the suggestion, that it would be better to dispense 
with them altogether, or regulate their bestowal by 
some positive law requiring in the recipient some 
meritorious literary, educational or professional accom- 
plishments. If LL. D. were a developed LL. B., and 
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meant what a literal translation of the phrase Legum 
Doctor plainly indicates, the profession would have to 
get up a protest against the manner in which this degree 
is conferred ; but so long as it does not mean any thing 
in particular, but, in many instances, that the recip- 
ient has made a pecuniary donation to the institu- 
tion who thus responds, the genuine doctors of the 
law — the legal profession — will not complain. 


The jury in the Stokes trial, after having been in 
possession of the case from Saturday afternoon until 
Monday morning, were discharged, they having failed 
to agree, seven being for murder in the first degree, 
and five for manslaughter in the third degree. The 
judge, in discharging them, said, that he had deemed 
it necessary to keep them together so long a time on 
account of the magnitude of the case and the amount 
of time, investigation and expense which the case had 
already occasioned. The prisoner was then remanded 
into custody without bail, and thus ends, for the pres- 
ent, the excitement and toil attending a cause celebre. 

This case furnishes another of the rapidly accumu- 
lating evidences of the unsatisfactory state of our law 
with reference to degrees of crime. The point on 
which the jury disagreed was as to the premedita- 
tion; all of them agreed that Stokes did not go to the 
Grand Central with a premeditated design of seeing 
and killing Fisk. The seven jurors who were for 
murder in the first degree were of the opinion that 
the design to kill Fisk was formed in an instant, 
when he met him on the stairs, and that this instant 
was sufficient time, according to the law and the 
charge of the judge, for premeditation. The other 
five jurors thought that Stokes pulled his pistol in the 
heat of passion, being frenzied by the sight of Fisk. 
and that his crime was only manslaughter in the third 
degree. It will thus be seen that the jury was not so 
much to blame as the law which, in this case, allowed 
no intermediate verdict between murder of the first 
degree and manslaughter of the.third degree. If there 
is any portion of our law which is behind the times, 
it is the criminal law, and an immediate reformation 
of the degrees of crime in cases of killing is de- 
manded. 


The extraordinary general term of the supreme 
court met on Tuesday at Albany, to hear appeals from 
orders made at special term overruling demurrers in 
the cases of The State of New York v. Tweed; Same 


v. Connolly, and Same v. Field. It will be remem- 
bered, that the demurrer in each of these cases was 
to the party plaintiff, the defendants contending that 
the State was not the proper plaintiff, but that the 
only proper and competent plaintiff is the board of 
supervisors of the county of New York. This point 
is one of considerable importance, and an immense 
amount of legal ingenuity and argument have been 
expended by the numerous and distinguished counsel 
employed in these cases. The question was elaborately 





argued at special term; but two days was not consid- 
ered too much to devote to the argument at general 
term. Both the people and the profession are desir- 
ous that this important, though technical, point should 
go to the court of appeals as quickly as practicable, 
and there be, equally quickly, set at rest forever. 


The case of Judge Prindle was closed last week, 
and the senate, with a wisdom which is truly re- 
markable, postponed the final decision in the case 
until the 10th of September, at which time they pro- 
pose also to take up the case of Judge Curtis of the 
marine court of New York city. It may be, that the 
senate considered it expedient to separate imme- 
diately, on the close of the evidence in the Prindle 
case, in order to get “ their houses in order” to visit 
Saratoga on the 17th inst., but common sense would 
dictate that, with the evidence fresh in their minds, 
and all the circumstances and impressions of the case 
in consciousness, they were better able to dispose of 
the case at that time than afterward. Justice to the 
public and the accused would seem, also, to demand 
an immediate decision. 


—— mee 


NOTES OF CASES. 


In Allen v. Harrah, 30 Iowa, 363, it was held, that 
a promise by an indorser'to pay a promissory note, 
after insufficient protest, and with knowledge of the 
facts respecting demand and notice, was binding so far 
as the effect of arly negligence in making the demand 
or in giving the notice is concerned. The court cited, 
in support of this doctrine, Ligerson v. Matthews, 20 
How. (U. S.) 496, and 1 Parsons on Bills and Notes, 
594-597, and cases there cited in notes J, m, n, ete. 
This is undoubtedly one of the cases in which a 
waiver of defects and informalities will be sustained. 
Or it might be regarded as one of those cases in 
which an informal or insufficient act may be ratified 
and confirmed without a new consideration. In any 
aspect we may choose to view such asubsequent prom- 
ise with knowledge, it is the policy of the courts to 
sustain its validity. See Rogers v. Stephens, 2 T. R. 
713; Borradaile v. Lowe, 4 Taunt. 93; Griffin v. Soff, 
12 Johns. 423; Martin v. Ingersoll, 8 Pick. 1; Harri- 
son v. Bailey, 99 Mass. 620; Arnold v. Dresser, 8 
Allen, 435; Low v. Howard, 11 Cush. 268; Richter 
v. Selin, 8 Serg. & Rawle, 425, 438. But no such 
waiver is to be inferred where the indorser makes the 
promise to pay, without knowledge of the laches of 
the holder. Arnold v. Dressler, supra; Walker v. 
Rogers, 40 Ill. 278; Farrington v. Brown,7 N. H. 
271; Woods v. Dean, 3 Best & 8.101. A promise, 
before due, by the indorser, that the note will be 
paid, or a request by him of the holder to wait or 
give time, accompanied by the assertion that arrange- 
ments are being made for the payment of the note, 
will be construed as a waiver of demand and notice. 
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See Give v. Vining, 7 Metc. 212; Thornton v. Wynua, 
12 Wheat. 183; Wood v. Bunn, 1 Stark, 217; Leonard 
v. Gary, 10 Wend. 504; Lefingwell v. White, 1 Johns. 
Cas. 99; Union Bank v. Magruder, 7 Pet. 287; 
Creamer v. Perry, 17 Pick. 332; Marshall v. Mitchell, 
35 Me. 221; Amoskeag Bank v. Moore, 37 N. H. 539; 
Wood v. Price, 46 Il. 435; Barclay v. Weaver, 19 
Penn. St. 396. 

An important question was touched upon in Allen 
v. Harrah, upon which the adjudications are exceed- 
ingly limited, viz.: whether a demand upon one of 
two makers is sufficient to charge the indorser. In 
Harris v. Clark, 10 Ohio, 5 (decided in 1840), it was 
held, that such demand was sufficient. But in Union 
Bank vy. Willis, 8 Metc. 504 (decided in 1844), the 
contrary doctrine was enunciated, and it was held, 
that such demand was insufficient. The supreme 
court of Iowa, in Allen v. Harrah, did not, however, 
decide the point on principle, but, because the note 
was payable in Ohio, ard the presentment, protest 
and notice were there made, the court held, that such 
demand was sufficient, on the ground, that the lex loci 
of payment should govern as to the rule of demand. 
But Cole, Ch. J., in delivering the opinion of the 
zourt in this case, said: ‘‘ We confess the force of the 
argument used in the Ohio case, to wit: that if the 
rule was different, it would be impossible to charge 
indorsers when the makers lived so remote from each 
other as to render presentation for payment on the 
day of maturity impracticable.” It seems to us, that 
the question is tolerably free from difficulty; and 
that, after demand has been made of one of two 
makers, demand of the other should be only excused 
in cases like those where, there being only one 
maker, demand is excused. 


——__—-____. 


EUROPEAN CORRESPONDENCE. 
LonpDoN, June 28, 1872. 


In the conception of an Education scheme, be it in 
Law or in general learning — as indeed in all intellect- 
ual structures that admit of progress, the first condi- 
tion is to set their whole off into three sections or sys- 
tems, representative of the extremes and the main of 
the development. That is, the stages of growth, of 
decline, and of regeneration; the last composing the 
mean proportional, and thus perpetuator of the species, 
quite as fructification does in plants and procreation 
does in animals. 

This in truth is the gradation which the men of 
science still grope for, and grope for in vain, by the 
name of Natural division. For with nature it is really 
universal throughout all her works, though more 
observable as more intense, as she ascends toward the 
social order. It is for instance seen already in the 
three ‘ Laws’ of simple motions; as at the other end of 
nature, in the three modes of social government, 
Likewise, in our own immediate subject of Civil law, 
by the names of legislation, judication, and adminis- 
tration; or as I simplified these mystic formulas ina 
preceding Letter, the Law in its stages of being made, 
of being ministered, and of being mended. So that these 





three processes, and in this order of rise, succession 
and opposition, and these alone, are essential to all 
that lives or moves in nature. 

Such will therefore be our main division of Legai 
education. The Making process must be foremost in 
Education, as in Law itself. Universally indeed a 
thing must needs be made in whole or outline before 
it can be possibly applied to use or Ministered; as it in 
turn must be ministered before it can be Mended. 
For it is only by the application that its defects are 
disclosed; and by confronting them again with its 
make and purport, that they can be Mended. And 
these three parts are by a like necessity so contrasted 
with each other, that to confound or at all derange 
them must produce distortion and monstrosity. The 
proof is but too rife before you in the whole body of 
your jurisprudence, in which these parts are even 
interchanged, or formally ignored; as for example 
when your legislatures undertake to Mend the Law, 
and your Jurisprudence has no place for either legisla- 
tion or administration. It is no doubt thought by 
politicians, that those who make the laws should also 
mend them, even as shoemakers a fortiori ought to be 
the best of cobblers. But the shoes are not things of 
progress and development, like the laws; and the law 
Mender, we now perceive has not to do with the laws 
merely, but with the laws as compared and cumulated 
with their application by the judiciary. Thus for this 
Law-mending or administration, which combines the 
parts both of Judge and law-maker, these extreme 
functionaries must be either of them quite organically 
out of place. Still I own that you have practically 
advanced far upon the English mother, from whom 
you have inherited the mass of these monstrosities, 
and with whom this merest outline of the jural organ- 
ism, first revealed to her by Montesquieu as ‘the three 
Powers,’ remains a myth. In establishing it therefore 
in the simpler subject of Education, we shall be also 
laying a basis for the true reform of your jurispru- 
dence. 

In commencing the Education with the part of Mak- 
ing or modelling, I should, according to the foregoing 
principles, show that nature has done likewise; that in 
the grepings for education presented by our Legal 
history, an effort of this character should be found 
first as lowest inorder. For she never in her workings 
can by man be prevented; but perverted or ignored 
according to his race or epoch. This earliest trace of 
Education in English Jurisprudence is found still 
among yourselves by the name of the Moot courts; 
although in England now abandoned for the court of 
seeing its place and use. It came easily to be experi- 
enced that it does not consummate a lawyer. And 
thence it was concluded that it must be good for 
nothing, through an ignorance of the gradation now 
unfolded in Education, and by men who see things but 
individually or without series, system, method. 

The Moot or Mote courts are the Education but in 
its outline or mere Making. The fact is duly mani- 
fest in their peculiar form. Their aim is simply to 
mimic the whole functions of the lawyer — the prepar- 
ations, the pleading, the trial and the decision. For 
aggregately these are the foundations specific to the 
Profession; the point at which the Legal student must 
branch off from the lay or general. But still it is itself 
most general with respect to the Jural system, and ex- 
tends to legislation and administration along with 
Judicature. For the students, to apply the Law, 
should be acquainted with its formation; and to criti- 
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cize in turn the effects, of the application, must further 
have a general notion of the mode of Mending it or 
administration. In fact this term itself indicates a 
superaddition to the part of Ministering, although 
crossly made a synonym with judicature in our lan- 
guage. Thus we speak of the judges as ad-ministering 
the law; whereas this function is the subsequent and 
opposite function of the executive. And again, this 
word executive is our equivalent for administration; 
showing the latter, as I stated, to be quite ignored in 
our jurisprudence. 

These frequent evidences of nomenclature are fur- 
ther found in the name too of Moting. For this, and not 
form “ moot” appears to be the correct reading, I long 
felt puzzled to conjecture the real origin of this term. 
The English writers would be ransacked I think in 
vain for even a guess at it; being doubtless ignorant 
that etymology takes its own name from expressing 
truth. After looking for it through the archives of the 
Inns of Court libraries, I one day asked a pundit of 
the place what was there thought of it? He drew 
himself up, and with the English smirk of disdain — 
disdain for the subject if they find it ‘‘out of their 
line,” but if they know or think they know it, then 
disdain for the enquirer — he replied that it was Nor- 
man French, and from the French word mot. Then, I 
rejoined, Moting must be same as talking, and where 
would be the difference to specify the Jural talking? 
Powh! replied he, do you think that they could mind 
such matters in these rude times. And reflecting that 


as the same people do not mind them even still, I 
assented by a nod, and thanked him for the infor- 
mation, but after fell upon it in a book from which 
he doubtless had obtained it. 

Feeling of course unsatisfied, the thing, as usual 
with me, kept recurring, until the truth one day came 


casually to stare me in the face. The term Moting 
came, I doubt not, from the Saxon mote, a court; 
or generically any place of public convention. Thus the 
shire-mote, the folks-mote meant the county and the 
local judging places; and even the Wittenaga-mote had 
been, as still, the ‘high court’ of Parliament. And Mote 
itself came from meeting, not from talking, which gave 
birth to parliament ; a name expressive of the view of 
those meetings taken by the social French. This 
native origin could have flattered my Inns of court in- 
formant, and so long escaped myself through back- 
ward lore in most things Saxon. The part of “‘court”’ 
was superadded but when the meaning of mote was 
lost, as it would be among the Frenchified Normans, 
and thence the blunder. This source will further 
make as curiously the Education both in stage and 
race. That is, race whose jurisprudence, as I have 
noted of the Gothic peoples, takes predominantly the 
juridical or personalistic form; and is named distinc- 
tively from acts of m>vement, of meeting, of muscu- 
larity. And how this will apply in the Motings, to 
primary stage of Education, may be gathered from a 
general use of the term moot with the same people. 
To moot a matter, is to open or to mention it for the 
first time. But with these people, it is to putin motion 
the whole thing; while the French, for example, would 
say, to broach or break it. For there is here the con- 
sciousness of a whole that has parts and progress; 
while with the English the parts are viewed as if sev- 
eral and solid wholes. 

Thence the further conformity that this is the 
department of our Legal education most accessible 
to legislation. It occupies the position analogously 





fundamental. I admitted that the law makers might 
declare quite legitimately, that the Education should 
be established, and on what conditions. But among 
the conditions are the regulations of these Motes or 
Court-ings. They lay the general foundation of the 
educational system. They move upon the surface of 
the subject familiar to the public, and seek to make a 
sketch of the Profession as in operation. In short, 
they proceed upon things and words, which are just the 
matter of legislation, as contrasted with the judicature, 
where the persons become uppermost; and thus the 
Motings would be just the medium for reacting on 
your legislation, and preparing for it those prime 
requisites of science or sense, which are here called 
draughtsmen. A student of this class, who should 
draw a hodgepodge like the Washington treaty, would 
deserve to be expelled as unfit for Legal education. 

But, instead of more minute development, which will 
be furnished as we proceed, I will refer to a grand 
example of this primary department. It is only Eng- 
lish readers, and possibly some Americans, who would 
fail to reply to this account of the Motings, that 
although primariny English law, they cannot have 
been so in general history; and that I am bound to 
point to an equivalent in Rome and Greece, with 
moreover the modifications which I foreshadowed of 
these races. The answer furnishes, at once, the 
grandest triumph to my principles and the most 
copious materials for the constitution of this Legal 
discipline. The Motings had, in fact, their predeces- 
sors, but not at all their prototype, in nothing less 
than the Greek and Roman Schools of Declamation. 
These moreover were not only primary, but also ex- 
clusive. The development of Jural education arose no 
higher; and the schools of Declamation died precisely 
of this abortion. They were, especially with the 
Romans, too legislative, vague or general, and more 
adopted to the disciplination of the orator than of the 
lawyer. The Motings of the English had the opposite 
defects, and have died of inanition through their 
juridical and personal narrowness. It is for you to 
hit the medium as will be outlined in the next letter, 
as I have to-day to add a note on English Law reforms. 

There has just been a desu.tory debate on them in 
the Commons, made up chiefly of recriminations 
against the Liberals for their neglect of them. The 
government replies with reason, that the projects 
offered are largely by shams; that they fail because the 
House disturbs the sufficiency of the proposers; and 
that these take but mere fragments of a vast whole 
which should go together. This in truth is plausible, 
and right enough in itself. But the premier who 
uttered it did not appear to surmise that the reform of 
this vast whole could not be aggregately put through 
Parliament, although the fragments are, he urged, 
received but on the authority of the proposers! He 
meant, as usual with him, nothing more than a mere 
quibble for evasion. 

That even the fragments could be carried through 
the House upon authority may well be doubted from 
the instances themselves he had before him. What 
authority could have been higher with an English 
parliament than the Lord Chancellor? Yet this digni- 
tary is the author of the principal of the said frag- 
ments, and with the government at his back has been 
vainly urging it throughout the session. I allude to 
the erection of a supreme court of Appeal. Besides 
authority and office he is what the English call a 
‘sound lawyer,’ or knows the native jurisprudence at 
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his finger’s end for principles. But I venture to assure 
you that his Bill has not, in science or theory, a gleam 
of the appropriate nature of Appellate jurisdiction. 

What then could be expected for the unofficial Law 
reformers, with their minuter fragments, in this or 
any other session? The Irish chancellor too has like 
the rest had his bill pro forma; but this has died quite 
still-born, like all Irish bills unless Coercion ones. 
The project occasioning the present debate was for 
reduction of the salaries of the ‘advisers of the Crown.’ 
But the mover, Professor Faust, straggled off into other 
topics, esteemed no doubt mere accessaries to the 
money question, such as the erection of a Public prose- 
cutor, and a Ministry of justice. The latter he would 
sagely make an ex officio Law reformer; but without 
asurmise that the two functions belong to adminis- 
tration. 

The candid truth is, that these people, whether law- 
makers or reformers, have the consciousness of know- 
ing quite nothing comprehensively of the subject. In 
this consciousness alone it is that they can differ men- 
tally, from the Zoophytes that work upon the various 
points of a coral island. The more honest and ignor- 
ant suppose they improve by amassing. The adven- 
turers and politicians drive a traffic in the agitation. 
The more intelligent and patriotic (for there must 
surely be such in England) resign themselves to chance, 
and retire into the bliss of ignorance. For this must 
really, to such people, be a blessing in this awful chaos. 

Indeed I am not sure that ignorance is not always a 
blessing. I would hesitate long before deciding the 
point for others; but for myself I could choose 
promptly, if I had to begin life anew. It was a 
profound saying of Pascal, that to know, is to be 
miserable; I would rather say: To be alone to know, 
and among the ignorant. This transcends the fabled 
punishment of Tantalus or Sisyphus. 

J. O'CONNELL. 
———_#p oe —___ 
AMENDMENTS TO BANKRUPT LAW. 


The following acts of congress, amendatory of the 
bankrupt law, were passed during the session of con- 
gress recently closed: 

Aw Act to declare the true intent and meaning of 
section two of an act entitled * An act to establish a 
uniform system of bankruptcy throughout the 
United States,’ approved March two, eighteen hun- 
dred and sixty-seven. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That the powers and jurisdiction granted to the 
several circuit courts of the United States, or any justice 
thereof, by section two of an act entitled ‘‘An act to 
establish a uniform system of bankruptcy throughout 
the United States,’’ approved March second, eighteen 
hundred and sixty-seven, may be exercised in any 
district in which the powers or jurisdiction of a 
circuit court have been or may be conferred on the 
district court for such district, as if no such powers or 
jurisdiction had been conferred on such district court; 
it being the true intent and meaning of said act that 
the system of bankruptcy thereby established shall be 
uniform throughout the United States. 

Approved June 8, 1872. 

AN ACT to amend an act entitled ‘“‘An act to establish 


a uniform system of bankruptcy throughout the 
United States.” 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 





sembled, That the first proviso in section fourteen of 
an act approved March second, eighteen hundred and 
sixty-seven, entitled “‘ An act to establish a uniform 
system of bankruptcy throughout the United States,” 
be amended by striking out the words “ eighteen hun- 
dred and sixty-four,’’ and inserting in lieu thereof 
“eighteen hundred and seventy-one.”’ 
Approved June 8, 1872. 
>> 

LEGAL OBITUARY. 

DAVID PAUL BROWN. 

This gentleman, known to three generations of 
Philadelphians as a distinguished member of the bar, 
died at his residence in Girard street, on the morning 
of July lith, in the seventy-seventh year of his age. 
He was in active practice fifty-five years ago, and for 
the greater portion of the half century was one of 
the most fully employed and successful of the 
many eminent ‘criminal lawyers” the Philadelphia 
bar has produced. Mr. Brown was of English ‘‘Quaker”’ 
ancestry, his family having been among those who 
settled a part of New Jersey under the auspices of 
Lord Berkley. His father, Paul Brown, came to 
Philadelphia from Gloucester county, New Jersey, in 
1790, and David Paul was born in this city, September 
28, 1795. His early education was received mainly 
from the tuition of his mother (nee Rhoda Thacara, of 
Salem, N. J.) of whom Mr. Brown always spoke with 
the utmost affection and reverence. By means of her 
instruction, aided by private teachers, he became quite 
accomplished at a very youthful age. 

After the death of his mother, he being then about 
fifteen, he was sent to a clergyman in Massachusetts 
for instruction in the classics. On his return he selected 
medicine for his future profession, and began a course 
of study under Dr. Benjamin Rush, but, upon the 
decease of his distinguished preceptor, he abandoned 
the purpose of becoming a doctor, and became a stu- 
dent in the office of William Rawle, Esq., as distin- 
guished in law as Dr. Rush was in medicine. During 
his student days, the roll of the active membership of 
the Philadelphia bar embraced the names of Horace 
Binney, the Ingersolls, Alexander James Dallas, John 
Sergeant, William Rawle, and others, whose eminent 
ability made our bar famous throughout the United 
States. 

He was admitted to practice immediately on reach- 
ing his majority, in September, 1816, and, after a tedi- 
ous year of waiting, without a client, he was bya 
chance encounter placed in charge of acase which gave 
him an opportunity for delivering one of those pecu- 
liarly effective appeals to a jury for which he subse- 
quently became so famous. #rom that time forward 
his professional life was very active. He was engaged 
in numerous important cases—some of them very 
famous in their day — but which are now unknown ex- 
cept to the profession and to elderly people. Among 
them was Governor Snyder’s case against Zelin, the 
impeachment trial of Judge Robert Porter, the * Jour- 
neymen Tailor’s Conspiracy ’’ case, the Chapman-Mina 
murder case at Andalusia, Bucks county, the ‘‘ Holmes”’ 
case, wherein the prisoner (a sailor) was tried for mur- 
der, he having thrown overboard a number of ship- 
wrecked passengers from a leaky boat, in order, as was 
claimed, to save lives of the rest, and the celebrated 
“*Morgan-Hinchman”’ lunacy case. 

From the early times of “anti-slavery” and “aboli- 
tion’ in Philadelphia, Mr. Brown was the steadfast 
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friend, counselor, spokesman and orator for the anti- 
slavery party. He was their chivalrous champion 
upon nearly all occasions, important and unimportant, 
in court, on the rostrum and in the newspapers. It 
may be said with safety that he never failed to answer 
their call. Neither the unpopularity of their cause 
nor the violence of mobs ever deterred him. He styled 
himself, however, “an abolitionist of the Benjamin 
Franklin type.’’ He was an orator of remarkable 
power, an accomplished elocutionist, and both a 
critical and enthusiastic student of Shakspeare. 

Having refined literary taste, he indulged in author- 
ship as adiversion. Omitting special mention of ‘‘re- 
views”’ and other contributions to periodical literature, 
he was the author of “‘Sertorius,” a tragedy in which 
the elder Booth enacted the principal part; “Trial,” a 
tragedy; “The Prophet of St. Paul’s,” a drama; 
**Love and Honor,” afarce; and “The Forum; or, 
Forty Years’ Full Practice at the Philadelphia Bar;”’ 
the last named being in two volumes, octavo. The first 
of these volumes contains his celebrated ‘Golden 
Rules for Examination of Witnesses,” and ‘Capital 
Hints for Capital Cases.”’ 

Until within a few weeks, the well-known figure of 
Mr. Brown has been seen upon the street, showing no 
sign of failing health or strength, except what is 
inevitable in persons of his advanced age. He scarcely 
ever had an ailment. But within the last two weeks, 
during the severely hot weather, he was gradually 
enfeebled, and at last became so physically prostrated 
that death ensued, without the supervention of any 
other noticeable disease. This sketch of David Paul 
Brown is but a skeleton that might be elaborated into 
many columns, for his professional career has been 
very prominent, his experiences very extensive, and 
his participation in important trials and events very 
large and active. The narrative of all that fell under 
his own observation, professionally and otherwise, “all 
of which he saw” and most of which “the was,” 
would make a most interesting volume. — Philadelphia 
Ledger. 

——__ > o —__—_ 


LEX LOCI eee 2. | AND THE LIQUOR 


Since the appointment of Mr. John M. Shirley, 
reporter of the supreme court of New Hampshire, he 
has very considerately had printed and distributed 
among the profession, in advance of the regular 
volume of reports, the more important of the decis- 
ions. Among the most recent of these is the case of 
Hill v. Spear, which will appear in vol. 50 of N. H. 
Reports, and involves a question of universal impor- 
tance, and one which was very thoroughly discussed by 
the court. The following is a brief statement of the 
facts: Emerson was a liquor dealer in New Hamp- 
shire, in violation of the liquor law; Stewart was a 
liquor dealer in New York, and had on several occa- 
sions visited Emerson’s saloon, and had solicited 
orders for liquors. Soon after one of these visits, 
Emerson ordered liquors of Stewart by letter (not, 
however, in pursuance of any previous contract or 
understanding), and the liquors so ordered were 
delivered by Stewart to acarrier in New York, directed 
to Emerson at Manchester, N. H., and were duly 
received by the latter. The court held, that the con- 
tract of sale, being valid by the laws of New York, was 
valid in New Hampshire. We have not the space now, 
but shall take occasion at an early day, to notice this 
decision more fully. 





BOOK NOTICE. 


Reports of cases decided by the English Courts, with 
— and References to kindred cases and ee 
A Nathaniel C. Moak, counselor at law, Vol. I 

illiam Gould & Sons, Albany, N. Y. 

The preface is a model of brevity, and gives fairly 
and without attempt at display the object of the series 
as follows: ‘This series of reports will include all 
cases believed to be of value in this country, in the 
various courts of England, without abridgment and 
in full as reported by the English reporters, commenc- 
ing with the numbers for the year 1872. 

The English Consolidated Reports are published in 
England, in numbers, giving the cases in each court 
under the following titles: 

Law Reports, Admiralty and Ecclesiastical, cited 
L. R. Adm. and Ecc. Law Reports, Chancery Appeals, 
cited L. R. Chy. App. Laws Reports, Common Pleas, 
cited L. R.C. P. Law Reports, Crown Cases Reserved, 
cited L. R. Crown Cas. Res. Law Reports Equity Cases, 
cited L. R. Eq. Law Reports, Exchequer, cited L. R. 
Exch. Law Reports, House of Lords, cited L. R. 
H. L. Law Reports, Privy Council, cited L. R. Priv. 
C. C. Law Reports, Probate and Divorce, cited L. R. 
Prob. and Div. Law Reports, Queen’s Bench, cited 
L. R. Q. B. Law Reports, Scotch and Divorce Appeals, 
cited L. R. Scotch and Div. App. 

A great proportion of the cases involve questions of 
a purely local character, and are not of the slighest 
value inthis county. The volumes are expensive, and 
occupy a much greater space than if the only cases of 
value here were reported together as soon as those in 
the series would complete a volume. The profession 
will thus be saved the time which would be occupied 
in the examination of cases found to be valueless, and 
will only be compelled to purchase what is of actual 
value to them. Not more than two or three volumes 
per year will be required. Owing to the number of 
cases included in the present volume it was found 
impracticable to include those in the house of lords 
and the privy council, but they will be given in the 
next. The present series will also contain all the cases 
of value here reported in the Weekly Reporter, the Law 
Times Reporter, the Law Journal Reports and Cox’s 
Criminal Cases, not included in the regular reports. 
The cases therein during the period covered by the 
present volume will be given in the next. As two of 
these are published weekly, and give cases much in 
advance of the regular reports, it not unfrequently 
happens that the opinion on the reversal of a case is 
published in them before that of the court below in 
the regular reports. The reporting in the present 
series, of cases reversed, will thus frequently be 
avoided. 

It will readily be seen that these series will possess 
an advantage over any one of the English. 

Brief references to American cases of a character 
kindred to those reported will be given. 

The marginal paging of the original English report 
is retained, and it is suggested that, in citations, in 
order at once to show the court, it be also used thus: 


Head v. Tattersall, 1 Eng. Rep. 140; L. R., 7 Exch. 7.” 
The cases are carefully and well selected, Mr. Moak, 
the editor, being well qualified for the duties he has 
assumed. 
The volume contains 771 pages with several notes by 
Mr. Moak, of great value to the profession, among 
which is one upon Custom and Usage, page 41; Upon 
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sales of Goods to Arrive, page 47; Upon Promises which 
are Collateral within the Statute of Frauds, page 78; 
Upon a,purchase of Property with the Privilege of 
Return if Unsatisfactory to the Purchaser, page 148; 
Upon the Liability of Gas Companies, page 204; Upon 
Condonation in Adultery, page 247; Upon Evidence to 
show that Legatees are Erroneously Named or Describ- 
ed in a Will, page 258 ; As to what is Willfully done with- 
in the Criminal Law, page 406; As to the Effect of the 
Statute of Limitations upon the Remedy instead of 
Barring the Debt, page 420; As to Allowing Parents 
for the Past Maintenance of Chiidren, page 424; On 
Elaboration as tv the Effect of the Common Clause in 
Agreements that the decision of an Engineer or Archi- 
tect shall be final upon the Parties, page 530; And as to 
how far a Subscriber for the Stock of a Corporation is 
Liable when his Subscription was Induced by Fraud, 
page 609. 

The index is full and contains a reference to the 
notes as well as to the cases. The profession will find 
this one of the best and most valuable series of reports 
which has ever been published in this country, as it 
will contain the valuable decisions of all the English 
courts published here within a few months of their 
publication in England. 

——_ <> 


LEGAL NEWS. 


Twelve volumes of the Ku Klux testimony have been 
printed and three more are to follow. 

In the recent trial of Du Bourg, in Paris, for the 
murder of his wife, all the bachelors on the jury were 
challenged. 


At the recent commencement of the university of 
Virginia the graduates of the law department num- 
bered nineteen. . 


E. L. Sanderson, a member of the Brooklyn bar, has 
commenced a suit claiming $50,000 damages against 
the Brooklyn Daily Union for an alleged libel. 


The following deaths of members of the legal pro- 
fession are announced: Hon. Linton Stephens, a 
prominent member of the Georgia bar and a leading 
politician in that State; Von Hollen Kalkman, Esq., 
of the Baltimore bar, and Samuel Platt, Esq., a crimi- 
nal lawyer of note, residing in San Francisco. 


The mixed commission on the British and American 
claims will meet at Newport, R. I., on the 11th of Sep- 
tember. During the interval a vast amount of labor 
has been performed by the secretary and the respective 
agents, and the records have already become volumin- 
ous. So rapidly are cases prepared that 418 of the 
British memorials and all the American have been 
printed and are in the hands of the respective counsel. 


During the year ending on the 1st inst. the Pension 
Bureau has issued 20,621 certificates of pension to the 
survivors and widows of the war of 1812, and rejected 
4,394 claims for such pensions ; 218,824 communications 
of various kinds have been sent out from the office in 
regard to this class of claims, and 64,406 pieces of addi- 
tional evidence have been received and applied. The 
number of claims of this class, pending July 1, 1871, 
was 26,190, and 10,361 claims have been received during 
the year; 11,085 claims of survivors and widows of the 
war of 1812 are now pending. The annual outlay aris- 
ing from the 20,621 pensions granted during the year to 
survivors and widows of the war of 1812, at the uni- 
form rate of $8 per month, will amount to $1,979,616. 





ENGLISH NOTES. 


Right Hon. Alexander Cockburn has been created 
an earl in recognition of his eminent services as lord 
chief justice of England, and in connection with the 
arbitration. 

The sheriffs of London and Middlesex gave their ~ 
annual dinner to the judges on the evening of the 
27th ult., among the guests present were: Malins, V. C., 
Lush, Mellor, Quain and Grove, JJ., and many leading 
members of the bar and the house of commons. Hon. 
Benjamin Moran of the United States legation, and 
Mr. Robert Lincoln of the Chicago bar, represented the 
United States on the occasion. 


In the house of commons Mr. E. A. Bowring, mem- 
ber from Exeter, moved to strike out of the estimates 
the item of £4,123 for the legal expenses of ex-Gover- 
nor Eyre of Jamaica. A lively debate followed, in 
which the whole question of Eyre’s policy in Jamaica, 
and his subsequent trial for murder, was discussed. 
At the close the house divided, and Mr, Bowring’s 
motion was defeated by a vote of 130 to 243. 


Mr. Vernon Harcourt gave notice of his intention, 
on an early day, to call attention to the reports of the 
judicature commission, and to move that the adminis- 
tration of the law under the existing system is costly, 
dilatory, and inefficient; that a competent commission 
having reported that the judical organization is defec- 
tive in all its branches, it is desirable that her majesty’¢ 
government should, in the next session of parliament, 
present to this house a measure for its reform and 
reconstruction, which, without increasing the public 
charge, shall provide for the more effectual, speedy, 
and economical administration of justice. — Law 
Times. 

—— me 
NEW YORK STATUTES AT LARGE. 
CHAP. 776. 

AN Act further to amend an act entitled ‘‘ An act to 
amend an act to prevent animals from running at 
large in the public highways,’’ passed April twenty- 
third, eighteen hundred and sixty-two, passed May 
ninth, eighteen hundred and sixty-seven, passed 
April twenty-ninth, eighteen hundred and sixty- 


nine. 
PASSED May 20, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SECTION 1. Section one of an act entitled “‘ An act 
to amend an act to prevent animals from running at 
large in the public highways,’’ passed April twenty- 
third, eighteen hundred and sixty-two, and to create 
a short bar to actions arising under said act, passed 
May ninth, eighteen hundred and sixty-seven, as 
amended April twenty-ninth, eighteen hundred and 
sixty-nine, is hereby amended so as to read as follows: 

$1. It shall not be lawful for any cattle, horses, 
sheep, swine or goats to run at large or to be herded 
or pastured in any public street, park, place or high- 
way in this State; and it shall be the duty of every 
overseer of highways within his road district, and of 
every street commissioner in any incorporated village, 
who shall have personal knowledge, or who shall be 
notified of any violation of this act, to seize and to 
take into his possession, and to keep until disposed of 
according to law, any animal so found running at large 
or being herded or pastured, and any person suffering 
or permitting any animal to so run at large, or be 
herded or pastured in violation of this section, shall 
forfeit a penalty of five dolars for every horse, swine 
or cattle, and one dollar for every sheep or goat so 
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found, to be recovered by civil action, by any in- 
habitant of the town in his own name, or in the name 
of the overseer of the poor of the town, or by the pro- 
ceedings hereinafter provided. 

§ 2. This act shall take effect immediately. 


Cuap. 761. 

Aw Act to amend chapter eighty of the laws of eight- 
een bundred and seventy, entitled “An act to provide 
for the enrollment of the militia, for the organization 
of the national of the State of New York, 
ne for the public defense and entitled the military 
code.” 

PASSED May 17, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Secrion 1. Section one hundred and sixty-nine of 
chapter eighty of the laws of eighteen hundred and 
seventy, entitled “‘ An act to provide for the enroll- 
ment of the militia, for the organization of the national 
guard of the State of New York, and for the public 
defense and entitled the military code,” is hereby 
amended so as to read as follows: , 

§ 169. Such and so many clerks shall be employed in 
the several departments of the general staff of the 
State as shall be actually necessary for the public ser- 
vice, in the opinion of the commander-in-chief, and 
they shall receive, for the time they may be actually, 
necessarily employed, such compensation as the com- 
mander-in-chief shall ptescribe. 

§ 2. This act shall take effect immediately. 


CHAP. 778. 


Aw Act to amend chapter seven hundred and sixty- 
six of the laws of eighteen hundred and seventy-one, 
entitled ‘* An act to allow the justices of the supreme 
court, assigned to hold the general terms thereof in 
the several judicial departments of this State, to fix 
the times and places of holding the same,’’ passed 
April twenty-seven, eighteen hundred and seventy- 
one. 

PASSED May 20, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SecTIon 1. The first section of the act entitled *‘ An 
act to allow the justices of the supreme court, assigned 
to hold the general terms thereof in the several judicial 
departments of this State, to fix the times and places 
of holding the same,” passed April twenty-seventh, 
eighteen hundred and seventy-one, is hereby amended 
so as to read as follows: 

§ 1. Within twenty days after the passage of this act, 
the several justices of the supreme court, who have 
been assigned to hold the general terms thereof in the 
several judicial departments of this State, shall, by 
appointment in writing, designate the times and places 
for holding the general terms of said court, within 
their respective judicial departments, for two years 
from January first, eighteen hundred and seventy-one ; 
provided, that at least one term in each year shall be 
designated to be held in each of the judicial districts 
composing the several judicial departments of this 
State, and provided further, that at least one of such 
terms shall be held at Elmira. 

§ 2. Section three of said act is hereby amended so 
as to read as follows: 

§ 3. On or before the first day of December, in the 
year eighteen hundred and seventy-two, and there- 
after every two years, the justices aforesaid shall make 
appointments for the holding of the general terms of 
the supreme court, within their respective depart- 
ments. One term in each year shall be designated to 
be held in each of the judicial districts composing the 





several judicial departments of this State, and at least 
one term shall be designated to be held at Elmira, 
which appointment shall also, on or before the fif- 
teenth day of December in such year, be filed in the 
office of the secretary of state, and immediately there- 
after be by him published in the State paper for one 
month. 

§ 3. All acts and parts of acts inconsistent with this 
act, as hereby amended, are hereby repealed. 

§ 4. This act shall take effect immediately. 


CuHap. 779. 
AN ACT requiring commissioners of highways to act as 
inspectors of plank-roads and turnpikes. 
PASSED May 20, 1872. 

The — of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

SecTION 1. Whenever complaint in writing, signed 
by three freeholders of any town of this State, shall 
be made to a commissioner of highways of any town 
through which, or through any part of which, any 
plank-road or turnpike road has been laid out and con- 
structed, and on which tolls are charged, that any por- 
tion of such road lying within the limits of such town 
is out of repair, and is not constructed and kept in re- 
pair as required by the several laws under and by vir- 
tue of which such road has been constructed, it shall 
be the duty of such highway commissioner, and he is 
hereby required to immediately proceed to examine 
and inspect any part of such road in reference to which 
such complaint has been made, and if upon such ex 
amination and inspection he shall deem it necessary 
for the interest of the town and the traveling public, 
he shall notify the toll-gatherer nearest to the portion 
of such road so determined to be out of repair, in writ- 
ing, stating the fact that such complaint has been 
made, and as near as may be setting forth the portion 
of the road deemed by him out of repair; and shall 
also serve a similar notice upon one of the plank-road 
inspectors of the county in which such town is situated, 
who shall, within three days thereafter, proceed to in- 
spect the portion of the road so complained against, 
and if he shall find the road still out of repair, he shall, 
by virtue of his office, by a notice, in writing, served 
on the toll-gatherer, direct that the toll-gate shall be 
thrown open, and that no tolls shall be charged until 
such repairs shall be made on such road as in his judg- 
ment shall be required by the several laws in relation 
to plank and turnpike roads. 

§ 2. Any inspector of plank and turnpike roads, who 
shall neglect to fulfill the duties required by the first 
section of this act, shall be deemed guilty of neglect of 
his official duty, and shall be liable to a fine of not to 
exceed twenty-five dollars. 

§ 3. This act shall take effect immediately. 


Cuap. 780. 
Aw Act in relation to plank-roads. 
PASSED May 20, 1872. 

The Pi of the State of New York, represented in 
Senate and Assembly, du enact as follows: 

Section 1. Any plank-road corporation which, for a 
period of five consecutive years, shall have heretofore 
neglected or omitted to exercise its corporate functions 
shall be deemed dissolved, and, provided its road-bed 
or right of way shall have been used as a public high- 
way for the said five years, the same shall be deemed 
ot be a public highway to all intents and purposes, 
and with the same effect as if laid out by the commis- 
sioners of highways of towns under the statute, and 
all laws relating to the erection, repairing and preser- 
vation of bridges shall apply to such highway. 

§ 2. This act shall take effect immediately. 
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TRIAL BY JUDGE AND TRIAL BY JURY. 


(ContINvED.) 

Our chief business, however, is with the compara- 
tive merits of trial by jury and trial by judge of a 
fixed tribunal composed of one or a few lawyers, as 
against a larger tribunal of “laymen” taken for the 
occasion from the mass of society —it may be exclu- 
sive of the legal profession. And here, as in every 
case where theory is of any value, and experience 
can be relied on as authentic, theory and experience 
tell the same tale— both,as we conceive, attesting 
the superior qualifications conferred by education 
and practice. 

It may first be advisable to examine the chief argu- 
ments advanced by the advocates of the jury system, 
and attempt to discover how far they are based on 
fallacies, and how far they are substantial and formid- 
able considerations, not to be impugned, though they 
may be outweighed. One of the most important of 
these is the service rendered by jury-trial in training 
the intelligence of the people and eliciting their pub- 
lic spirit. The worth of all institutions in which po- 
litical, judicial, or administrative power is thrown 
largely into the hands of ordinary citizens, lies in the 
fact that the due discharge of such functions calls men 
away for a time from the consideration of their private 
affairs, from attending merely to the advancement of 
their own fortunes or the acquirement for their family 
of a higher social grade, to reflections and actions 
having for their professed view the execution of a 
duty to society. All of us have much need to 
be occasionally recalled from the more urgent duties 
to our narrow circle, and awakened afresh to the 
remembrance that the welfare of the country of 
which we are members, greatly depends on the readi- 
ness of individuals to make sacrifices of their time 
and labor, in order to secure the due working of 
its social and political system. Not the least impor- 
tant part of the education of a free people is 
that which brings out by practice the qualities 
of deliberation, forethought, patriotism, and self- 
control —the moral qualities for securing which 
school training alone is far from adequate. A na- 
tion cannot be in a healthy and safe condition 
so long as the vigor that examines into abuses 
and defects, the wisdom and public spirit that 
seeks to remedy them, are confined to a few offi- 
cials. They may guard well for a time its privileges 
and liberties ; Sed quis custodiet ipsos custodes ? What 
impulse urges a special class or a dynasty to labor for 
the perpetuation of good of which the nation is but the 
passive recipient? If ever the permanent prosperity 
of acountry could be insured merely by the zeal of its 





rulers, that of Spain would have been insured by its 
first Bourbon kings. Phillip V found it bereft of the 
military glory of Ferdinand and Charles V destitute of 
any counter-balancing internal welfare, and sunk so low 
that it needed the heads and mouths of foreigners to 
officer its armies, conduct its negotiations and erect 
its public works. Its French kings summoned from 
England and Ireland, from France, Italy, and Ger- 
many, generals, financiers, and statesmen for the 
country of Alva and Gondomar. Under their rule, 
the fires of persecution were extinguished, the decay- 
ing military and naval powers were restored, trade 
was encouraged by the introduction of foreign manu- 
factures, and rivalry invited by the presence of foreign 
artisans; schools and colleges arose among an ignorant 
population ; districts impassible for want of roads, and 
abandoned to wild beasts and wilder men, became 
the seats of thriving inhabitants. But all was for the 
people, nothing by them. They remained inapprecia- 
tive of their advantages; and when the stream of 
progress was cut off at its source by the accession of 
Charles IV, who “cared for none of these things,” 
they hastened to retrace every step they had trodden in 
the direction of moral improvements, and suffered the 
material improvements to perish of neglect and disuse. 

We do not, therefore, question that there is an ele- 
ment of utility in all institutions which, like trial by 
jury, involve public co-operation for public purposes. 
But we must remember that the benefit is here con- 
fined to a comparatively small number out of the 
whole population, and even to them occurs only at 
intervals. Our jury trials can exert no such wide ef- 
fect, either in the way of intellectual exercise or of 
training to social duties, as the large dikasteries ex- 
erted on the quick witted people of Athens. In a 
sniall State, where the jury list contained some 5,000 
names, the jury on every trial numbering a not in- 
considerable fraction of these, and being left free to 
decide law as well as fact, it is clear that in the life of 
an ordinary citizen his judicial functions must have 
held a conspicuous place. But it would be absurd to 
attribute the same powerful influence to the small 
juries of modern times, selected from special classes, 
deciding only on such evidence as the judge shall suf- 
fer to be submitted to them, guided by him in the legal 
presumptions to be put on the facts, and having every 
question of law carefully withdrawn from their 
province. Moreover, the popular interest and instruc- 
tion in law are not now, as at Athens, confined to the 
comparatively few who are in court during the trial. 
The press converts millions throughout the country 
into honorary jurors, and the credibility of a witness 
or the justice of a verdict, the truth of a Tichborne 
claimant or the innocence of a Pook, are earnestly 
and sensibly discussed over many a table at which no 
juryman ever sits. 

But even were the benefits greater, are we jus- 
tified in imposing for the general good so heavy a bur- 
den on the individual citizen as his compulsory 
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absence for an indefinite period from the employment 
by which he gains his livelihood? We are accustomed 
on other subjects to demand very clear proof of neces- 
sity before requiring so serious a sacrifice. We do 
not expect our ministers of State, our judges, or our 
generals — even though their service is voluntary— to 
act without a just remuneration. We have aban- 
doned the impressment of seamen, which really, when 
examined, presents much similarity to the compulsory 
and ill-paid work of jurors. If we must have sailors 
for our navy, we recognize our duty to pay them suf- 
ficiently well to make it worth their while to serve us 
voluntarily. The payment of jurors in the same way 
from the State funds would be a grievous charge on 
the tax payer. Payment by the litigants (at the rate 
of a guinea a day for each juror) was lately tried for a 
few months, but it was soon found necessary to abol- 
ish a system so incompatible with cheap justice. If 
then we feel it unjust that men, to whom their money 
— perhaps bread — should be subjected to a tax at 
once partial in its application, utterly uncertain in its 
amount, and dictated by no real necessity, we have a 
simple remedy in the removal of the jury system 
in toto. 

The decision of a judge would not, it is said, com- 
mand the confidence of the public so completely as 
that of twelve ordinary citizens. The probability of 
error is supposed to be diminished by the concur- 
renze of so many minds in one verdict. Justice 
is held to be better secured by committing its ad- 
ministration to the hands of private individuals hav- 
ing no class interests, which can lead to partial and 
narrow-minded decisions. We have not here to 
speak of the truth or error of these views; with that 
the whole of this article is occupied; our purpose is 
especially to consider how their prevalence, right 
or wrong, affects the desirability of the institution. 
We are told that in India, where juries are composed 
of five members, a popular proverb asserts that 
“where the five are, there is God;” but without an 
apotheosis of our English jury, it is no doubt a fre- 
quent opinion that where the twelve are there is good 
sense, integrity, patience, impartiality. So desirable 
is it that the nation should feel reliance on the excel- 
lency of its tribunals, and that their awards should not 
be received with sullen murmurings of *‘injustice,” 
or “prejudice,” that this popularity so long as it exists 
is a consideration of much moment in favor of trial by 
jury though no reason for ceasing to urge a recogni- 
tion of the superior merits of a different system. 
Should a more extended perception of these merits 
affect the displacement of our present mode of pro- 
cedure, many of its remaining advocates would no 
doubt be led by experience and by custom to acknowl- 
edge the wisdom by the change. Already the thin 
end of the wedge has been introduced sufficiently far 
to excite some alarm in the panegyrists of the jury. 
In chancery not only are the most knotty subjects 
ably dealt with by a vice-chancellor having in 








many cases no subsidiary body to share his labors, 
but even the chief clerks, holding no prominent pub- 
lic position, but having the advantage of a legal edu- 
cation, succeed in disposing satisfactorily and single 
handed of important interests and complicated en- 
tanglements. The county courts offer the advantage 
of a jury if either of the parties desires it; but in the 
majority of cases neither plaintiff nor defendant 
thinks it worth his while to incur the slight additional 
expense for such an end. Both sides commonly 
remain contented with the decision of the judge. It 
is the judgments pronounced by qualified lawyers 
in courts of this character that are tending to sup- 
plant the jury in the mind of the nation; probably, 
indeed, none would expect such a result from the un- 
paid magistrates, too often incompetent and preju- 
diced, who play at justice in our country villages. 
Considerable stress is also laid by some on the in- 
fluence exerted over a judge by the necessity of sum- 
ming up to the jury the facts and arguments on 
which their verdict is to be based. Such a practice, 
it is justly contended, adds considerably to his mo- 
tives for paying that continuous attention to the pro- 
ceedings before him which his duty demands. But 
while recognizing the desirability of the end, we are 
at issue on the necessity of a jury as the means. 
Would not the same result be equally well attained, 
compatibly with the solitary action of the judge, by an 
explanation in court of the reasons on which his deci- 
sions were founded? With counsel on both sides keep- 
ing careful guard over the correct statement of fact and 
the sequence of the argument, would not the judge fee} 
himself under equally powerful obligations with the 
present to make sure of his ground and to omit the 
consideration of no material circumstance; nay, 
would he not feel even a more cogent obligation to 
such discharge of his duties when the decision of the 
suit lay totally in his hands? Would not the influ- 
ence of professional opinion — possibly the most im- 
perative sanction after that of conscience to which a 
judge is subject — be as hostile as now to any careless 
disregard of the public interests? The same result is 
aimed at, and probably with much success, by the 
course imposed on the young man employed in the 
Indian civil service in the decision of suits between na- 
tives of India. Indeed, the labor imposed on them 
with this view is very considerable, it being in some 
cases demanded that not merely the grounds of decision 
but the entire evidence should be written out by the 
judge with his own hand —a task of the greater labor 
from the fact that the proceedings which have been 
conducted in one language he must thus record in 
another. ‘ 
But have we in trial by jury a guaranty against 
bribery of the tribunal? The affirmative of this ques- 
tion is maintained by many, and very naturally goes 
far in their minds to decide the whole point at issue. 
Of all the incidents that can disgrace the administra- 
tion of so called justice, corruption is the foulest. If 
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a tribunal can be overawed by an individual or a mob, 
itspeaks weakness in judicature; if its judgments are 
hostile to good sense, and are the utterances of hasty 
ignorance, it speaks folly; but neither weakness nor 
folly is so discreditable, or so calculated to destroy the 
spirit of obedience to law, as the knowledge that the 
judges are the “receivers of gifts and followers after 
rewards,” who judge not of the cause of the poor. To 
overpowering brute force even excellent men may 
yield — even the most upright may pronounce what in 
the eyes of others is an absurd opinion, but a lack of 
heroism, though it should amount to timidity, and in- 
competency, though it were ridiculous, are scarcely, 
we think, so debasing as the spirit that would sell jus- 
tice “for such much trash as may be grasped thus.” 
Would the replacement of juries by judges throw open 
the door to such profligacy? There are many who 
affirm that it would. If we look no further than the 
present day, it is of course a mere subject for specula- 
tion; for no sane man would for a moment contend 
that a breath of suspicion on the subject of corruption 
ever taints the able and eminent judges who dispose 
of important interests without further aid, any more 
than those from whom the question of fact is passed 
ontoajury. But however unfamiliar to ourselves in 
these times, the corrupt judge is a prominent figure in 
all history. He is not of the extinct species which 
we may safely relegate to some antedeluvian distance ; 
he has existed in our land, still exists in others, nor 
have we any proof that the shameful days of judicial 
bribery will never return. Now, a single judge, it is 
argued, is far more open to the solicitations of this 
nature than a dozen jurymen, unknown to the litigants 
except for so long a time as they occupy the box, can 
possibly be. Those who would offer a bribe to the 
former are under no uncertainty to whom they must re- 
sort. Against him the would-be corrupters could 
direct their aims at their leisure, could meet him in 
the privacy of his own dwelling-house, where they 
could avoid the difficulty and hazard of detection and 
failure, consequent on an attempt to seduce the jurors, 

But we fear it is forgotten that, supposing the 
difficulty of exerting any direct irfluence over the 
jurors to be as great as is imagined, there have been 
and would again be found means of exerting indirect. 
The charge which at one period figured in an attor- 
ney’s bill of costs, “for the good will of the sheriff,” 
is an ominous and significant item. If it were impos- 
sible to bribe the jurors, would it be equally so to 
bribe the sheriff who selects his jurors? Every packed 
jury that has sat since the practice of packing jury 
first arose is a proof that to those who would bring 
unlawful influence to bear are fuliy capable of suit- 
ing their plans to the exigency of the occasion. 
And to what purpose would it be to close -one door 
in the way of corruption and leave another standing 
wide open — or in the metaphor of Milton, to attempt 
pounding up the crows by shutting the park gate? 
And further, we much question whether, if the spirit 





of corruption should ever again infest our law courts, 
those whom it animated would not discover some 
ingenious method of acquainting the jury that a 
favorable verdict would be likely to elicit tokens of 
gratitude from a wealthy suitor. It might in some 
cases be impossible to pay the juror in advance the 
wages of his iniquity; but how would this fact se- 
cure us the wished for purity were there a covert 
intimation in the special case, or a well-established 
practice by which the occupants of the box could be 
assured that their verdict might be safely sold in 
reliance on a subsequent remuneration? That such 
@ practice at one time prevailed, according to which 
the party in whose favor a verdict was pronounced 
rewarded the jury by a payment and a feast, is shown 
by a remarkable letter written to Archbishop San- 
croft by his attorney, while the jury engaged in the 
trial of the Seven Bishops were still in deliberation. 
The reverend character of the person to whom it is ad- 
dressed may convince us that the objectionable custom 
was so well established as to be almost deemed one of 
the ordinary or necessary expenses. 

“In case,”’ says Mr. Ince “ a verdict pass for us 
(which God grant in his own best time) the present 
consideration will be how the jury shall be treated. 
The course is, usually, each man so many guineas, and 
acommon dinner for them all. The quantum is at 
your grace’sand my lord’s direction. But it seems 
to my poor understanding that the dinner ‘might be 
spared, lest our watchful enemies interpret our enter- 
tainment of the jury, for a public exultation and a 
seditious meeting; and so it may be ordered thus: 
each man —— guineas for his trouble, and each man a 
guinea over for his own desire; with my lords, order 
that I or some other entreat them, in your names, not 
to dine together for the reasons aforesaid. * * * 
There were twenty-two of the jury appeared and no 
more; and they that did not serve will expect are- 
ward as well as those who did. * * * There must 
be a hundred and fifty or two hundred guineas pro- 
vided.’’* 

In cases where the offer of a bribe was of a more 
naked character, there is no reason to suppose that 
the necessity under which the jury might lie, of wait- 
ing for the receipt of it until their own share of the 
contract was irrevocably performed by bringing in 
the verdict, would be an obstacle to a bargain for 
which, in the case supposed, both parties would be 
eager. Such compacts are well observed, partly from 
that sense of honor which prevails even among 
thieves, partly from the mutual unwillingness to im- 
pair a system in which both offenders find their 
present interest. Just as these two causes may not 


‘improbably frustrate the best ballot bill we may 


devise for the prevention of electoral bribery, so 
would they be sufficient to enable juror and litigant to 
come to an understanding. We know that it is not a 
neeessary condition for the prevalence of bribery, that 
acomplete sale and purchase should take place uno 
ictu ; and, except under a system of voting papers, or 


* “D’Oyly’s life of Sancroft,” vol. 1, pp. 306, 307. 
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the Italian scheme of which Mr. Gladstone a while 
ago became enamored, one or the other of the con- 
spirators must trust to the honor or self-interest of 
the other. 

If then, either by poisoning the stream at its source 
—by tampering with the sheriff who summons the 
panel — or by a direct engagement by words or signs 
between the litigants and the jurors, a channel could 
be constructed to convey the influence of the long 
purse, which, we may ask, would be the more likely 
to yield to such advances, the juror or the judge? 
The one occupies a high social position that insures 
him a permanent and extensive reputation. The 
other may be, and frequently is, unknown beyond 
the neighborhood where he pursues his calling. The 
single judge must bear on his own shoulders the 
burden of self-reproach, and cannot extenuate his 
offense by dividing with others his guilt. The juror 
has the consolation of thinking that he is no worse 
than eleven others, and that it is only the part of a 
fool to be righteous overmuch. The former, by his 


education and public station, cannot be ignorant of 
the most elementary duty incumbent on an admin- 
istrator of justice, or be unaware that in donning his 
ermine robe and assuming his dignified position, he 
acknowledges the cogent claims which the nation has 


on his justice and impartiality. The latter would 
probably reflect, as many who make a profit of their 
votes reflect now, that the nation is nothing to him, 
and that his first duty is to make a good provision for 
his wife and children. 

We do not find in the ancient republics that the 
sphere of corruption has been determined by the 
presence or absence of a single judge, or of an exten- 
sive tribunal. Out of the fifty-six senators, tribunes, 
and knights, who, on the motion of Fufius, assembled 
to sit in judgment on the alleged sacrilege of Clodius, 
there were found no less than thirty-one to accept the 
gold of Clodius and his assistant gladiator. The 
Athenian dikasteries appear indeed to have been less 
chargeable with this disgraceful incident —an hon- 
orable distinction, which (so far as it is attributable 
to artificial contrivances) was owing partly to the 
selection by lot of the persons who should com- 
pose them, and partly also, it may be, to the re- 
markably large number of their members. Here 
again, however, little can perhaps be inferred from 
the inability of corruption to cope with masses of 200 
or 300 men, to warrant the belief that there is in the 
small bodies with which we in England are familiar 
any guarantee against the dominion of the “almighty 
dollar.” What English juries have been, we need not 
fall back upon mere conjectures to determine. In 
the statutes of the Plantagenets and Tudors repeated 
allusion is made to the sale by juries of their verdicts 
and the perjury which such an offense involved, and 
repeated provisions are enacted against what was ev- 
idently an habitual and deeply rooted practice. 
Thus by 3 Edw. I, ch. 38, which remarks that “cer- 





tain people of this realm doubt very little to make 
a false oath (which they ought not to do), where- 
by much people are disinherited and lose their 
right,”* provision is made for applying a remedy 
in cases relating to landed property by a writ 
of attaint. This remedy was extended by Edw. 
III, ch. 7, which directly names “the mischiefs, 
damage, and destruction that hath happened to divers 
persons, as well of holy church as others, by the false 
oaths of jurors in writs of trespass.” 

In the 5th and 28th years of the same reign, ad- 
ditional enactments are found relating to this subject. 
In the 34th year, it was judged expedient to grant 
the same redress to owners of personal estate as had 
been hitherto confined to cases affecting real property, 
—to offer the remedy gratuitously to those who should 
sue for it in forma pauperis (the class that, per- 
haps, needed most protection against the silver spears 
that vanquished the integrity of jurors), and to impose 
heavy penalties on the offenders. Four years later, 
the bribers— technically known as the embraceors — 
were subjected to the same penalty as the jurymen, 
who were at the same time to forfeit ten times the 
amount of the bribe.t Still was the legislature far 
enough from having exorcised the demon of corrup- 
tion; the damning evidence of the statute book 
against the ancient juries was still far from being 
completed. The 11 Hen. VI, ch. 4, which facilitates 
yet more the remedy by attaint, commences with this 
emphatic language: “Item, our Lord the king, by 
the grievous complaint of his commons, considering 
the mischiefs had within the realm, and yet not rem- 
edied, and, also, the great damage and disherison 
that cometh by the usual perjury of jurors impaneled 
upon inquests, as well in the courts of our Lord the 
King as of other, the which perjury doth abound and 
increase daily more than it was wont, for the great 
gifts that such juries take of the parties in pleas sued 
in the said courts,” etc. Similar complaints of the 
prevalence of this grievance, and further elaboration 
or continuation of means for its prevention are con- 
tained in a series of statutes ¢ of which the first dwells 
on “the great fearless and shameless perjury which 
horribly continueth and daily increaseth in the com- 
mon juries of the said realm,” and one, so late as 
1531, says of jurors, that “perjury in the land is in 
manifold causes by unreasonable means detestably 
used.” The evidence is not confined to acts of par- 
liament. Mr. Barrington, speaking of the time of 
Henry VII, remarks: “In the Dance of Death, 
written originally in French by Macharel, and 
translated by John Lydgate, in this reign, with 





* The remedy, and the subsequent enactments on the sub- 
ject, clearly point to the perjury of jurors, and not of wit- 
nesses as that aimed at by this act. 

+See, also, 9 Rich. II, ch. 3. 

+See 15 Hen. VI, ch. 5; 18 id., ch.2; 3 Hen. VII, ch. 1; 11 
id., chs. 21 and 24; 19 id., ch. 3; 23 id., ch. 3; 37 Hen. VIII, 
chs. 5 and 23. 
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some additions to adapt it to English characters, 
a juryman is mentioned who had been bribed 
for giving a false verdict, which shows the offense to 
have been very common.” Even in much more 
modern times, we find by 7 and 8 Wm. III, chapter 
32, that “ by partiality and favor of sheriffs the corrup- 
tion of officers, and many other evil practices, the ser- 
vice of jurors has been found to be very burdensome 
and grievous ;” and in 3 Geo. II, chapter 25, “many 
evil practices have been used in corrupting of jurors re- 
turned for the trial of issues.” We recommend these 
facts to the attention of all who consider a single 
judge as the only target accessible to the shafts of 
bribery, and reserve all their encomiums for “the 
sturdy and honest juryman,” ignorant that he has in 
his day shared the vices of the bench, and was then on 
a par with it in corruption, as in the more conscien- 
tious discharge of public duty which marks the pres- 
ent time, he is on the par with it in integrity. 

But what are the positive charges to be brought 
against the system of jury trial? Some indeed have 
been inevitably implicated in the discussion of its real 
or supposed advantages. Examining first its suita- 
bility for the occurrences of everyday life, in a time 
when the clangor of political disputes is not heard, 
and the apprehension of any interference from the 
ruling power is out of the question, we are forced 


to the conviction that a jury possesses far less ability 


than would be displayed by a trained judge. The 
latter is a man, who by a laborious education has 
been taught concentration of attention, and has the 
power of grasping a protracted and complete subject 
which will stagger and confuse a non-professional 
man wholly unused to such difficulties. In the course 
of his practice at the bar, it has been his ordinary em- 
ployment to interrogate witnesses, or listen to their 
interrogations; to note the characteristic marks of 


honest and of lying evidence; to seize on the minute | 


indications and casual expressions unconsciously let 
fall, which suggest undisclosed but most important 
considerations —the buoys floating on the surface 
which betrayed the rocks hidden beneath. For such 
purposes, in addition to his own experience, he has 
enjoyed the advantage of consulting writers who 
have directed their special attention to such topics. 
He has been no solitary recluse shut up with his 
tomes of statutes and case law, and proposing to 
solve every question suggested to him by some a pri- 
ori theory, of which he has never had an opportunity 
of testing the validity. On the contrary he has, in 
his days of advocacy, been engaged in the considera- 
tion of practical, domestic and commercial ques- 
tions; he has Had opportunities of observing the 
conduct of men of business, and consequently is 
enabled to impart into the examination of con- 
flicting evidence a knowledge of the antecedent 
probability of the circumstances to which testimony 
is borne. Such are his intellectual qualifications ; 
and what can an ordinary juror show as a coun- 





terpoise? If he happens to be a really well edu- 
cated man, or to be possessed of unusual natural 
endowments, he may bring to the subject the mental 
vigor necessary to cope with an elaborate discussion ; 
but in very few cases will the business of his life have 
enforced on him the habit of estimating evidence, or 
even placed him where the formation of such a 
habit was possible. There are indeed those who fan- 
cied that, because the questions coming before a juror 
involve for the most part occurrences in trade and 
other ordinary affairs of a like nature, familiarity with 
the subject-matter will serve the same purpose as 
simplicity in the point at issue, as though it were 
not equally possible that contradictory statements 
and elaborate complications should arise out of the 
most homely as out of the most recondite facts. As 
well might it be supposed that the sciences which are 
conversant about the facts most inseparably connect- 
ed with the experience of every man — the sciences 
of the human body and the human mind — must be 
naturally the most easy, instead of being, as is really 
the case, among the most arduous of all sciences. 
Thus, for example, a fundamental truth of physiology, 
the ignorance of which one would suppose must 
have essentially vitiated the conclusions of all pre- 
vious physicians, owes its discovery, as all know, to 
the comparatively recent investigations of .Harvey. 
And the human mind has afforded to metaphysicians 
and thinkers of all ages the battle ground where, one 
after another, hard fought conflicts have died out 
undecided, to be replaced by others equally incapable 
of a determined solution; the object of attack ever 
remaining, like the forms of Milton’s spirits, 
“Incapable of mortal injury, 


Imperishable and though pierced with wound, 
Soon closing, and by native vigor healed.” 


Just so these familiar subjects may, and frequently 
do, present to those engaged in the administration of 
law complexities which it needs far higher training to 
unravel than is commonly enjoyed by English citi- 
zens, or by the agricultural smock-frocks, in whom the 
admiring eye of Sir Edward Creasy discerns a ster- 
ling intelligence fully capacitating them for the task 
—a conclusion strangely at variance with the testi- 
mony of some other witnesses, who attribute to them 
a stolid stupidity unparalleled among the peasants of 
Europe.* 

The credibility of witnesses is far from being so 
simple a question as many represent it. To judge of 
the veracity of a single speaker often needs an inti- 
mate familiarity with facts that can scarcely become 
known but to one practiced in conducting, or at least 
in witnessing, examinations. To construe aright the 
expression of the features, the readiness or the hesita- 
tion of the voice, the calmness or the agitation of man- 
ner, is all work for no unskilled hand. Many may 





*See for example Mr Cliffe Leslie’s ‘‘ Land Systems of 
Ireland, England,” etc. 
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interpret the blush of wronged innocence as a sign of 
a guilty conscience, or mistake the confusion of a ner- 
vous man, subjected to a searching cross-examination, 
for the inconsistency of an ill-framed lie. Nor is it 
an easy task to separate the actual occurrence from 
the distorting haze or delusive colors in which (some- 
times with perfect good faith) each party may clothe 
it, under the influence of statements misunderstood, 
or ideas only half expressed. Two honorable men 
have met to discuss some friendly arrangement and 
parted, as they believe, with a perfectly distinct under- 
standing, will, on a subsequent examination, be fre- 
quently found to have carried away such discordant 
views of the conclusion arrived at as will baffle any 
but the most experienced inquirer. The discrepancy 
will often match that of the observers in Merrick’s 
fable, who disputed on the color of the chameleon, 
and, perhaps, without the possibility of producing the 
beast, “for the termination of the dispute, we have 
evidence arrayed against the direct counterpart by 
itself, assertion met by point blank denial.” 

An attorney taking a cause down. for trial in 
ignorance of the ground to be taken by his adversary, 
will in vain prepare an address on what appears to him 
as clear as the sun in heaven; he must be prepared to 
hear a flat contradiction given to every material fact 
on which he relies and be ready to shape his course 
anew at a moment’s notice, to meet an array of cir- 
cumstances the reverse of what he has been led to 
anticipate. To cope with such embarrassments as 
these calls for well trained abilities, and not a little 
forensic experience.* 

(To be continued.) 
—_— 3.o_____ 
WHAT CONSTITUTES BAGGAGE OF TRAV- 
ELER. 


Both the American and English adjudications upon 
the subject of baggage or personal luggage establish 
the doctrine, beyond contradiction, that the liability of 
common carriers as for goods does not extend to ar- 
ticlesretained by the traveler in his own custody. 
Tally v. The Great Western Railway Company, L. R., 
6 C. P. 44; Macron v. The Great Western Railroad 
Company, L. R., 6 Q. B. 612; S. C.,3 Alb. Law 
Journal, 476; First National Bank of Greenfield v. 
Marietta & Cincinnati Railroad Company, 20 Onio 
St. 259. But as to that portion of a traveler's lug- 
gage committed to the charge of the carrier a differ- 
ent responsibility exists, and there are numerous 
cases reported in which the rule of liability is dis- 
cussed. There is almost exact uniformity among the 





*The eminent Prof. Austin, when urging the value of legal 
training as a mental discipline, and supporting it against 
the rival claims of mathematics, remarks that the analogical 
process by which existing rules are extended in practice to 
new case “show that no study canso form the mind to 
reason so justly and readily from analogy as that of law. 
And accordingly it is a matter of common remark, that 
lawyers are the best judges of evidence with regard to mat- 
ter of fact in existence.” 





decisions as to the rule, but there is some discrepancy 
as to the application of it. In a recent case in New 
York the rule was laid down to be, that “carriers of 
passengers are responsible for the carriage and safe 
delivery of such baggage as, vy custom and usage, is 
ordinarily carried by travelers, and that the payment of 
usual fare includes, in contemplation of law, a com- 
pensation for the conveyance of such baggage.” E. 
D. Smith, J., in Dexter v. Syracuse, Binghamton & 
New York Railroad Company, 1 Am. Rep. 527 (42 N. 
Y. 326); see, also, Edwards on Bailment, 580; Story 
on Bailments, 499; Powell v. Meyers, 26 Wend. 591; 
Merrill vy. Grinnell, 30 N. Y. 594; Macron v. Great 
Western Railroad Company, supra. That the carrier 
is an insurer of such baggage or personal luggage, in 
the same manner and fo the same extent as for goods 
or freight, is the settled law. But the great question 
which has occupied the attention of the courts and 
puzzled the judicial mind is what constitutes “‘ per- 
sonal luggage,” or “ordinary baggage,” in the rule 
of liability laid down? In England there is an act of 
parliament styled the Carriers’ Act (1 Wm. IV, ch. 88) 
which makes it the duty of railway companies, etc., 
to carry a certain quantity of luggage, but in terms 
limiting it to “ ordinary luggage.” This very ambig- 
uous phrase, corresponding to what may be regarded 
as the common-law phrase “ordinary baggage,” in 
America, has been the subject of legal interpretation 
in at least half a dozen well considered and elabor- 
ately argued cases in the higher courts of England. 
In Cahill v. The London & North Western Railroad 
Company, 13 Q. B. N. S. 818, it appeared that a 
passenger presented to the company.as luggage a box 
containing only merchandise, but not exceeding in 
weight the limit prescribed for personal luggage. No 
information was given to the company of the con- 
tents of the box. Held, that he could not recover for 
the loss of the box. Chief Justice Cockburn, in this 
ease, said: “Ifarailway company * * * * choose 
to take as ordinary luggage that which they know to 
be merchandise I quite agree that it is not competent 
for them, in the event of a loss, to claim exemption 
from liability on the ground that the article consists of 
merchandise and not of ordinary luggage. But on 
the other hand if a passenger, who knows or ought 
to know that he is only entitled to have his ordinary 
personal luggage carried free of charge, chooses to 
earry with him merchandise for which the company 
are entitled to make a charge, he cannot claim to be 
compensated in respect of any loss or injury by the 
company to whom he has abstained from giving notice 
of the contents.” And the same doctrine was enunci- 
ated by Park, Baron, in Zhe Great Northern Railway 
Company v. Shepherd, 8 Exch. 30. 

In this latter case the passenger presented to the 
carrier for transportation as luggage a carpet bag, a 
deal box about two feet long, and two brown paper 
parcels wrapped in a blue checked handkerchief. 
The carpet bag contained some books and two hand- 
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kerchiefs — the bag and these articles being valued at 
£1. 3s, 6d. The bag also contained ivory handles 
as did also the box ard parcels, to the number of 283 
dozen. Held, that the passenger could recover for the 
loss of the bag, the books and the handkerchief, but 
not for the loss of the handles, the carrier not being 
informed of the fact that these articles of merchandise 
were contained in the luggage presented for carriage. 

In Phelps v. The London and Western Railway Co., 
19 C. B. N. S. 321, it was held, that the term “or- 
dinary luggage,” does not include title-deeds belong- 
ing to a client which an attorney is carrying with him 
in his bag or portmanteau, for the purpose of produc- 
ing on atrial in a court of justice ; nor bank notes (to 
a considerable amount) carried by him for the pur- 
pose of meeting the contingencies of the suit. Erle, 
C. J., in this case, said: “It is agreed on all hands that 
it is impossible to draw any very well defined line as 
to what is and what is not necessary or ordinary lug- 
gage for a traveler; that which one traveler would 
consider indispensable would be deemed superfluous 
and unnecessary by another. But the general habits 
and wants of mankind must be taken to be in the 
mind of the carrier when he receives a passenger for 
conveyance.” 

In Belfast and Ballymena Railway Co., etc., v. Keys, 
9 H. L. 556, it appeared that the passenger took 
with him into the car of the company a traveling 
case of the value of £5, containing watches of the 
value of £1,895. In the course of the journey a guard 
of the company applied to him and desired that the 
case might be removed to the luggage van, and it 
was so done. 

The case was lost and the passenger brought suit 
to recover for the contents, not averring in any of his 
pleadings that the carrier had notice or knowledge 
that the case contained watches or even merchandise, 
and with that knowledge accepted it to be carried as 
personal luggage. Held, on appeal to the house of 
lords, that the passenger could not recover for the 
loss of the watches. 

In Hudstan v. The Midland Railway Co., 20 L. T. 
R. N. S. 526; L. R. Q. B. 366; 10 B. & S. 504, 
decided in 1869, it was held, that a child’s toy called a 
spring horse, 78 lbs. in weight and 44 inches in length, 
standing on a flat surface, is not within the regulation 
of armlway company allowing passengers 112 lbs. of 
personal luggage (not being merchandise or other 
articles carried for hire or profit) free of charge. 

In this case Hayes, J., said: “The term ‘personal’ 
or ‘ordinary’ luggage must vary according to the 
usages of mankind; for example, certain districts of 
America may be so ill supplied with comforts and 
conveniences for travelers as to make it reasonable 
for them to carry extraordinary things with them; 
and in some districts a pistol may be part of the ordi- 
nary accompaniments of passengers; in former times 
it would not have been safe to travel without one in the 
neighborhood of the metropolis (London) for protec- 





tion against robbers, though now it would be an excep- 
tional thing.” * * * “A person might travel often 
and never see an erticle such as this (a spring horse) 
carried as part of the personal luggage of a trav- 
eler, itis clearly exceptional.” “1n Macron v. The 
Great Western Railway, L. R., 6 Q. B. 612; 3 Alb. Law 
Jour. 476; 24 L. T. R. 618 (decided June 7, 1871), 
a passenger brought suit to recover the value of the 
contents of a box received by the defendant carrier 
as personal luggage. Among the articles which were 
in the box were six pairs of sheets, six pairs of large 
blankets, and six large quilts which had formed part 
of the passenger’s household furniture, and which he 
intended to form part of his household furniture at the 
end of his journey. At the trial the jury found the 
sheets, blankets and quilts were personal luggage; but 
the court of queen’s bench, on appeal, decided that 
these articles were not personal luggage within the 
meaning of the law. Cockburn, Ch. J., in delivering 
the opinion of the court, laid down the following sound 
and comprehensive rule: “ Whatever the passenger 
takes with him for his personal use or convenience, ac- 
cording to the habits or wants of the particular class 
to which he belongs, either with reference to the 
immediate necessities or to the ultimate purpose of 
the journey, must be considered as personal luggage.” 
“This would include,” the learned judge continues, 
“not only articles of apparel, whether for use or orna- 
ment, * * * but also the gun case or fishing apparatus 
of the sportsman, the easel of the artist on a sketching 
tour, or the books of the student, and other articles of 
analagous character, the use of which is personal to 
the traveler, and the taking of which has arisen from 
the fact of his journeying. On the other hand the 
term ‘ordinary luggage’ being thus confined to that 
which is personal to the passenger, and carried for his 
use and convenience, it follows that what is carried 
for the purpose of business, such as merchandise or 
the like, or for larger or ulterior purposes, such as 
articles of furniture or household goods, would not 
come within the description of ‘ordinary luggage, 
unless accepted as such by the carrier.” 

There are numerous American cases which are 
directed to the interpretation of the phrase “ ordinary 
baggage” as embodied either in statute or common 
law. The following articles have been held to be 
included among those which it is uswal for persons 
to carry while traveling: A watch and such jewelry 
as is usually worn about the person (McCormick v. 
Hudson River R. R. Co., 4 E. D. Smith, 181); tools 
used by the passenger in his trade (Davis v. Cayuga 


'& Susquehanna R. R. Co., 10 How. Pr. 330) ; guns for 


sporting purposes and a small amount of material for 
clothing in a passage from Europe to America (Van- 
Horn v. Kermit, 4 E. D. Smith, 453), and money for 
traveling expenses. Orange Co. Bank v. Brown, 9 
Wend. 85; Duffy v. Thompson, 4 E. D. Smith, 178; 
Grant v. Newton, 1 id. 95; Jordanv. Fall River R. R. 
Co., 5 Cush. 69; Week v. Saratoga R. R. Co., 19 Wend. 
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534; Dayle v. Keyser, 6 Ind. 242; Davis v. Michigan 
Central R. R. Co., 22 Til. 278; Boman v. Maxwell, 9 
Humph. 621; Hutchings v. Western R. R. Co., 25 
Ga. 61; Mad River Railroad Co. v. Fulton, 20 Ohio, 
318; Jones v. Voorhees, 10 id. 180. In Merrill v. 
Grinnell, 30 N. Y. 594, upon the question of areason- 
able amount of money for traveling purposes, it was 
held that the “ amount must be measured, not alone 
by the requirements of the transit over a particular 
part of the entire route to which the line of one class 
of carriers extends, but must embrace the whole of 
the contemplated journey, and includes such an 
allowance for accidents or sickness and for sojourning 
by the way as a reasonably prudent man would con- 
sider it necessary to make.” 

In this case, $800 in gold coin in the passenger’s 
trunk was not considered to be too large an 
amount; the intended journey being from Hamburgh 
to New York and San Francisco. In Dunlap v. The 
International Steamboat Co., 98 Mass. 371, it was held, 
that the United States statute of 1851, exempting 
masters and owners of seagoing vessels from liability 
as carriers for the loss of platina, gold, gold dust, 
silver, bullion or precious metals, coins, jewelry, bills 
of any bank or‘ public body, diamonds or other 
precious stones, shipped and laden without notice to 
them and entry on the bill of lading, does not apply 
to the carriage of passengers with luggage, and that 
a passenger by a vessel can recover for the loss of 
money contained in his valise necessary to defray his 
traveling expenses. But in The Jonic (5 Blatch. 538), 
it was held, that a gold watch and chain of the value 
of $471, gold ornaments for presents of the value of 
$450, and American coin to the amount of $60, were 
not comprehended within the “baggage,” which a 
passenger from Yucatan to New York might carry. 

In Dexter v. The Syracuse, Binghamton & New York 
Railroad Co. (1 Am. Rep. 527; 42 N. Y. 326), it 
appeared that the plaintiff purchased in New York, 
and checked over defendant’s road as baggage, a 
trunk and contents consisting of wearing apparel for 
himself and wife, articles for members of his family, 
and cloth for some dresses, including one for his land- 
lady. The trunk was lost, and, in an action to 
recover the value of it and contents, it was held, that 
defendants were liable except for the cloth purchased 
for the landlady. 

In Mississippi Central Railroad Co. v. Kennedy, 41 
Miss. 671, the trunk of plaintiff contained, among 
other things, two silver watches and two gold 
watches, and the court held, “that the watches in the 
trunk, the plaintiff wearing one upon his person, 
were clearly no part of the baggage.” See, also, 
Bomar v. Maxwell, 9 Humph. 621, where it was held, 
that a watch alleged to have been in the trunk lost, 
did not fall within the meaning of the term “ baggage.” 

In Toledo, Wabash & Western Railroad Co. v. Ham- 
mond, 33 Ind. 379 (to appear in 5 Am. Rep.), it was 
held, approving Doyle v. Kiser, 6 Ind. 242, that the 





articles of property treated as baggage * * * may be 
clothing, traveling expense money, a few books for 
the amusement of reading, a watch, a ladys jewelry 
for dressing and an opera glass, In Hopkins v. Wescott, 
6 Blatch. 64, it was held that manuscript books, the 
property of a student, and necessary to the prosecu- 
tion of his studies, are “baggage.” In Minter v. 
Pacific Railroad, 41 Mo. 503, it appeared that the 
passenger delivered his trunk and a piece of carpet- 
ing to the baggage master of a railroad company who 
checked the trunk, but told the passenger that no 
check was necessary for the carpet, as it would go 
safely. Held, that the company was liable for the 
loss of the carpet, although the action of the baggage 
master was in violation of the rules of the com- 
pany. 

It will be observed from the leading cases here set 
forth that the courts are disposed to allow the passen- 
ger sufficient latitude as to the kind and variety of 
luggage which he shall take. The principal disagree- 
ment occurs with reference to the question, whether a 
watch ought to be carried in a trunk or other recep- 
tacle for baggage —the cases being about evenly 
divided upon the point. 


eee 


CURRENT TOPICS. 


Somebody has addressed a letter to the Tribune 
containing some suggestions which he thinks will re- 
sult in securing an honest judiciary. Among the 
suggestions are two which, though not new, are al- 
ways commendable: one is to elevate the character 
of the bar from which judges are always taken, by 
more stringent rules of admission and by the in- 
fluence of a thorough bar association; and the other 
an increase of judicial salaries. We are not of the 
class which believe that judges take to evil as the 
sparks fly upward, nor do we believe that in the 


same number of men in any calling or profession, not 


excepting the ministry, can be found the same pro- 
portion of honest, upright, conscientious men. But 
there is certainly room for improvement in our judicial 
polity. Two very serious evils we have and seem to 
cherish,to wit : making a judgeship a political office and 
low salaries — judges, even the best of them, are but 
human, and so long as their success in retaining office 
depends largely upon the good will and influence of 
a class of professional politicians — uniformly a bad 
class — so long they will not be able to hold the scale 
of justice quite evenly. When we shall lift judicial 
office above the foul air of politics, and make the 
judge entirely independent of political tricksters and 
wirepullers, we shall have lopped off the chief evil 
—when we shall learn that our true policy — to say 
nothing of the justice of it—is to pay our judges a 
salary, at least as large as the income of an average 
lawyer, we shall have done much toward lopping 
off the other evil of our judiciary system. 
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We have before suggested that some one should 
discharge the duty, which Lord Bacon says every 
lawyer owes to his profession, by gathering together 
the “Curiosities of the Statutes.” Our conviction 
is continually strengthening that the material for 
such a production is abundant. In the introduc- 
tion to Gross’ Index of the Laws of Illinois are 
given some curious illustrations of the old-time 
law in that State. For instance in Pope’s revision, 
1815, is found astatute limiting attorney’s fees to $2.50 
“in all civil actions where the title to lands do not 
come in question,” and “for every verbal advice, 
when suit is not depending, $1.25.” The punishment 
for stealing a horse was death; and a reward of $50 
to each citizen, and $25 to each ranger who should 
kill a hostile Indian, was offered in 1814, and for pur- 
suing such an Indian into his own country and there 
killing him, $100. Larceny and many other crimes 
were punishable by whipping, in the discretion of the 
court. In an earlier revision is a curious but sensible 
provision declaring that, “if any person of the age of 
sixteen years and.upward shall profanely curse, 
damn or swear,” such person shall forfeit and pay 
not less than fifty cents nor more than two dollars 
“for every such profane curse, damn or oath,” or, in 
the event of neglecting or being unable to pay the 
fine, be delivered over to the supervisor of the high- 
ways, to be kept at hard labor, on the highways, of 
course, for the space of two days. Ifwe could have 
such a provision now, and have it thoroughly en- 
forced, what admirable roads we should have. A 
certain unpleasant place is said to be “paved with 
good intentions.” Would it not be poetic justice, or 
rather utilitarian antithesis, to have this world paved 
with “curses, damus and oaths?” 


In the trial of causes, the subject-matter about 
which the litigation is conversant, sometimes deter- 
mines the interest and pathos which is elicted. Some- 
times it is the character, or political or social position 
of the litigants; sometimes it is the eminence or 
ability of the lawyers which forms the nucleus of 
interest. In a cause recently tried in a district court 
of Pennsylvania, the subject-matter of the con- 
troversy gave both judge and counsel an opportunity 
to make incidental allusions to the drama and the 
histrionic art in general. The reports of the case 
(Gunnis v. Kater) show that they did not allow the 
opportunity to pass away without being improved. 
It seems that the lessees ‘of a theater or opera house 
brought action to recover damages for forcible evic- 
tion by the lessor; counsel were eloquent and witty, 
facetious and serious by turns, and the judge, in 
charging the jury, made the following happy intro- 
duction to his legal propositions: ‘“ The great dramatic 
poet, who has been so often quoted by the learned 
counsel in the course of the present trial, has said that 
‘all the world’s a stage and all the men and women 





merely players. When,:therefore, the trial which is 
now in progress is facetiously described by the 
learned and able counsel for the defendant as a con- 
tinuation of the amusing performances which were 
advertised at Kater Hall, for the 10th of September, 
it may, perhaps, be true, in a certain poetical sense. 
But it will be found upon reflection, I apprehend, 
that the characters in the present performance are 
from real life, and that the play may, for one side or 
the other, end in consequences not altogether imagina- 
tive in their character. The transactions which come 
into courts of justice are of a very varied character. 
They are as diversified as the relations and circum- 
stances of human life, They are sometimes of a very 
grave nature, and, happily, sometimes of a more 
amusing and relaxing nature; sometimes, perhaps, of 
a character so amusing that they may be justly com- 
pared to the performance of a farce upon another 
stage. However this may be, the duties of those 
who are engaged in the administration of justice are 
always of a serious nature, their business is to do 
justice according to law between man and man. 
* * * The exercise of this function is always 
the performance of a great duty, because, upon a firm 
and proper administration of justice, depends the 
peace of society and the rights of men.” 


It is not often that occasion is presented for un- 
favorable criticism of the bar of thiscountry. In fact 
the best specimens of the bench and bar of this day 
and country will compare favorably in intellectual 
attainments, logical power, forensic ability, literary 
and esthetic culture and in breadth of character and 
mental greatness with those of any other age or 
country. But the recent death of David Paul Browne 
of the Philadelphia bar, who excelled in all these 
attributes, has revived with the spirit of admiration, 
the spirit of comparison,— admiration for the ex- 
ceptionally great and cultured of the present, and 
comparison of the professional present with the 
professional past. In an obituary notice of Mr. 
Browne, published in a Philadelphia paper, there 
occurs the following passage which we give without 
comment as to the truthfulness of its critical portions, 
but as worthy the reflection of all members of the 
bench and bar: “ The difference between the bar of 
which he first became a member, and the one which 
to-day he left forever, was more real than imagined. 
The earlier one required a higher order of abilities, a 
finer cultivation, a more generous literary taste than 
this newer one. Of the former, David Paul Browne 
was a fair representative. He had, first of all, a 
polite education, a pre-requisite for admission to the 
old bar; he had natural and acquired literary tastes ; 
he was a respectable writer of poems and essays 
before he was a lawyer, and, when he became the 
latter, he brought to his assistance all the profound 
learning and graceful culture of which he was master. 
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The young, bright lights of the present bar would 
find a verdict of condemnation against him. They 
would say he was too slow for this time. Perhaps he 
was, for even a lawyer is not often a scholar; he is 
less frequently a poet, play-wright and essayist. 
Law was once a noble profession into which gentle- 
men entered as reverently as of old the neophytes 
entered the temples of the gods. Just now it is a 
trade with the many, and is entered by the many as 
a good way by which to make the family kettle 
boil.” 


In France and Germany, pre-eminently the musical 
nations of the earth, both as to the scienee and the 
art, the productions of eminent musical authors are 
often of great pecuniary value, and the Droits d Au- 
tre constitute sufficient grounds for stubborn litiga- 
tion. The Paris Cour d’ Appel has affirmed the pro- 
prietary right of the heirs of Clementi to his piano- 
forte work, “ Gradus ad Parnassum,” on the ground 
that the author was a French subject when he mar- 
ried in 1811, and that the author’s right remained 
vested in his heirs up to 1844, twenty years after the 
death of his widow. This high tribunal has aiso de- 
cided a question which is important. Wherever 
there is a general legislative enactment, securing to 
authors the works of their hands and minds, viz. : 
that musical works come under the same category as 
literary property, inasmuch as the cwvres de [esprit 
are identical, whether they emanate from musical 
minds or literary hands. 


—-- -©@e ——— 


NOTES OF CASES. 


It is a general principle that the contract of insur- 
ance is confined to the parties, and that no third per- 
son has any right in law or equity to the proceeds 
unless by the voluntary act of the parties such third 
person is endowed with such rights. In pursuance of 
this doctrine it was held in Plimpton v. Insurance 
Company, 43 Vt. 497. to appear in 5 Am, Rep., that 
an execution creditor who has acquired title, by levy 
of execution, to premises insured by the execution 
debtor, is not entitled to the proceeds of the policy in 
case of loss. The supreme court of Vermont also 
decided in Harding v. Town of Townshend, 43 Vt. 
435, to appear in 5 Am. Rep., that in an action 
against a town for damages, caused by defects in a 
highway, the town is not entitled to have deducted 
the amount of an accident insurance policy received 
by the plaintiff. The doctrine of this case is sup- 
ported by Mason v. Gainsbury, 3 Doug. 61; Clark v. 
The Inhabitants of the Hundred of Blything, Q. B. & C. 
254 (9 Eng. Com. L. 77); Yates v.Whyte et al., 33 
Eng. Com. L. 349 (4 Bing. N. C. 272); The Propeller 
Monticello v. Mollison, 17 How. 152; but see Pym 
Admir v. The Great Northern Railway Co., 4 B. & 8. 
396 (116 Eng. Com. L. 396), where one of the coun- 
sel referred to Hicks v. The Newport, etc., Railroad Co., 








a nist prius case, at which, it is stated, Lord Campbell, 
in his charge to the jury in 1857, directed them to de- 
duct a sum received on an accident insurance policy 
from the amount of damages. 

—~e___——_ 


EUROPEAN CORRESPONDENCE. 
Lonpon, July 5, 1872. 

1 sketched in last week’s Letter the first department 
of our Education scheme, referring also for illustration 
of it to the ancient schools of Declamation. For the 
Motings of the English were a declamation merely 
litigitive, or contracted to a personal narrowness, as 
the ancients erred by generality. From both of these 
extremes the American form should be compounded, 
and would thus surmount them both, as the arch does 
its abutments. And so of the two subsequent com- 
portments in their order. 

The next of these is become known but very recently 
in England, and has not yet (that I am aware), ex- 
tended formally to America. It is most familiar by the 
title of Competitive Examination. It forms the body 
of the English project for Legal education, but is 
already in a sort of use among the coteries of law and 
of government. It is the stage of the development, 
in fact, specific to this race, a race of personality, 
pragmatism, experimentation, who pursue jurally as 
universally, the laws of Things but through the Per- 
sons, as the Romans, on the contrary, conceived the 
Persons through the Things. Thus their children, 
slaves and wife ranked with the realty of the family 
ownership. 

The Examinative process, it is plain, can apply but 
to persons. Yet so dominant is this proceeding in the 
English or Gothic nature, that even Bacon, its greatest 
intellect, dreamt his ‘New Organon’ for just this 
end, of ‘interrogating things,’ ard ‘putting nature 
to the rack.’ With him all physical philosophy isa 
task of question and answer. And soa fortiori with 
English science, law and politics. What is Parliament 
itself, so far as business is concerned, but a class-room 
in which the ministers play the part of pupils, and the 
members are the examiners, though all aspiring to be 
ministers. For even this inversion is inherent to the 
present process. Interrogation should move regularly 
from the ignorant to the Knowing. That is to say, the 
pupils ought to question the examiners. Thus the 
excuse of Socrates for questioning others was, that he 
himself was ignorant, or only knew that he knew 
nothing. But the solution of the paradox is that the 
process is fictitious, and that more real knowledge is 
required for questioning than for answering. 

This fiction or hypothesis as bearing on our Educa- 
tion plan is, that the pupils know already the generali- 
ties of the subject, and leave the examiners for precise 
object the application of them to cases. These are 
thus to try if the pupils recognize the general in its 
particulars. But with the English the means of 
touching the generalties were, we saw, the Motings; 
which however, they perverted through their bent of 
race, toward the second system, by which upon its 
full emergence, they have been utterly supplanted- 
They were followed, it is true, by a form of transition ; 
so profoundly indispensable is the frame-work I have 
described. This sort of substitute for the Moting, and 
which subsists still, is termed Readings; a name 
transferred from the like decline of the Schoois of 
declamation. The Prelections of the later Romans and 
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of the Gothic Universities are the ‘ Readings,’ still 
established in the English Inn of Court; and of which 
an early sample in Bacon’s ‘ Readings on the Statute 
of Uses.’ But these were readings to the pupils by 
either a teacher or, as with the Romans, by one in turn 
of the pupils themselves; whereas, the reading must 
be by themselves for both the Motings and the Decla- 
mation. The rationale of the degradation is now 
plain. A people of the personal purview find it difficult 
to conceive how a man can be developed mentally by 
his own exercise or meditation; or otherwise than by 
collision with external things or persons. To read to 
others or be lectured at is their main notion of study, 
though this alone can give the habits and the discipline 
of generality. The result is, that with the English, 
these fundamentals are ignored, or only groped for 
preposterously back through the crowd of particulars ; 
and so that their Examination is much as if, in 
navigation, one would try to sail a vessel by inverting 
places between hull and rigging. 

Still there are great excuses and compensations for 
the perversity. In the first place the thing is necessary 
to the particular place in history, and to the mental 
purview of the races in question. And, in the next 
place, one excess, such as here, the schools of Declama- 
tion run out to superficial knowledge, and an ossifying 
uniformity, could be subverted only by an opposite 
excess, which disengages the materials for a higher 
stage of progress. This is what the Gothic peoples 
have done throughout by the Roman empire in its 
population, religion, government and jurisprudence. 
And in the relatively small matter of Legal education, 
this analytic mission by the great race of personality, 
makes its appearance in the process of Competitive 
Examination. So, what our project would have to 
look for from this procedure also, as from the schools 
of Declamation, is not yet a method, but its mere 
materials, the materials of particularity, as from the 
ancients thoss of generality. 

A double proof of this economy is furnished by the 
fact that, as our Law has known nothing of the decla- 
mation proper, and only as shrunk successively to the 
Motings and the Readings, so the ancients, to the last, 
scarce attained a gleam of Examination. I can remem- 
ber at this moment nothing formally of the kind. 
Quinctilian, who, himself, left a large collection of 
Declamations, may be taken asa consummate criterion 
on the question. In speaking of the real examination 
of witnesses, he separates the aggregate matter into 
two parts, or according as the topics are within the 
cause or else extraneous to it. The former portion of 
the process was, he says, unknown in the schools: Ejus 
ret sine dubis nec disciplina ulla in scholis, nec exerci- 
tatis traditur. But as examples of it he refers to the 
Platonic dialogues. With even these, however, all was 
kept ‘within the cause,’ or had a special end. Of the 
other branch of the division, which as extraneous, was 
without an end, there was thus even no example, not 
to speak of exercise or discipline; but to this category 
would belong the Competitive Examination. The same 
authority has also described the schools of Declamation 
in strict coincidence with the conception which I sent 
you of the Motings, or as being an image of the general 
business of the Profession — forentium actionum medi- 
tatio. 

Another observation to guide your readers in this 
second system. As the Motings might, I said, through 
their ground of permanence and generality, be com- 
mitted for control or even constitution to the Legisla- 





ture, so the Competitive Examination may be organized 
by the Judiciary. Like the judges, it has to do, we 
saw, with persons, particulars, causes, while the law- 
makers deal mainly with things, their attributes and 
conditions. Not that your judges would possess the 
higher requisites for such a task as the philosophic 
principles and dialectic training. But they could best 
supply the want of these among our lawyers from their 
experience, in awaiting the publication of the Institutes 
which I announced to you. Some broad suggestions 
will meanwhile be reflected also from the ensuing 
Letter, in which I shall attempt to sketch the crowning 
stage of the general project. I will here add but a 
clearer notion of the Competitive Examination. 

In fact I know of no attempt made to determine its 
exact nature, or any distinct recognition of its place 
in method or instruction. We saw it fall above into 
the general order of dialectic, as opposed to the Mot- 
ings in which the practice should be rather logical. 
But within dialectic or analysis in general, it will be 
still desirable to assign it a special character. Exam- 
ination then, or interrogation, must lie wholly among 
persons. But it may be either, first, by each person 
of himself; and which is properly for exercise or rather 
investigation. Or it may, secondly, be of another, and 
by this uother reciprocally ; as with the parties to a dis- 
pute or a suit at law, and which is contention. Or, 
finally, it may be of many, and among them all in con- 
cert; which appears to be the correct nature of Com- 
petitive Examination. 

The interrogator for mere exercise must conclude 
for his own proposition. He whose object is victory 
must conclude, on the contrary, against his own thesis 
or question, as put insidiously. But where the object 
is indoctrination, the enquiry is directed according as 
the thesis, or the conclusion is the lesser known. 
Again, in the stage of exercise the parties all may suc- 
ceed or fail; and so it forms the passage from the 
Motings and the primary class of Examination. In 
the second, or contentious species, the one must gain 
and the otler lose. But in the third, the parties, both 
or all, may gain without loss to any, by embracing 
more comprehensively the object of research. This is, 
then, the Examination proper or Competitive, which 
becomes at last social, from being merely personal or 
merely general. 

To this brief sketch of the leading laws of the pro- 
cess for your present guidance, I may add that this 
general or primary extreme of it appeared in history 
in the written pleadings prepared for litigants by 
Isocrates. The personal or contentious extreme soon 
followed with the Sophists; whose conception or Ex- 
amination seems revived in the English practice. 
Aristotle lays it bare in his own penetrating fashion. 
The master and disciple he describes as echoes to each 
other; and thus the latter became speedily as learned 
as their teachers. But these Sophists, he explains, de- 
livered (like the English Boards of examiners) but 
merely tradition, and not art or institution. It was, 
he proceeds with a touch of the Socratic simile, as if 
having professed the art of curing sore or tender feet, 
they knew neither how to pare the corns, nor to pro- 
cure implements to that end, but merely brought a 
stock of shoes from which to choose the more easy fit- 
ting. These, he adds, had no doubt their use; but to 
supply them was not science but commerce. And he 
accordingly defines the Sophists, a man who trafficks 
in pretended knowledge. But here the likeness would 
doubtless fail in the English examiners. 
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At all events they can be of small service to you in 
the construction of our third and the correct species 
of Examination, and of which we shall have more to 
show in the next week’s letter. The present must be 
closed with a postscript on the Washington treaty, 
which has just undergone the most eccentric perhaps 
of its queer vicissitudes. I shall group afew remarks 
upon it under three heads, or in its bearings on the 
Law of nations, on the pleadings of the parties, and on 
the final issue between the two countries. 

The announcement of the arbitrators is in terms as 
follows: “that these claims do not constitute, accord- 
ing to the principles of international law applicable to 
such cases, good ground for an award of compensation 
or computation of damages between nations.’’ In the 
first place, this draftage is unmistakably English, and 
not unworthy of even the High-Joint Commission. 
For instance claims do not constitute at all a founda- 
tion, good or bad, or according to any thing or for any; 
but require on the contrary, to be supported with a 
foundation. So these claims were by the Americans 
urged for other ends than to get damages. Again, 
there may be damages that are commutable, though 
not computable. And finally, what are the principles 
of International law precluding them? These gentle- 
men were formally obliged to produce them. When 
even private individuals, not to speak of public bodies, 
assume te volunteer a judgment, they are bound to 
support it. If they be asked for the opinion, they 
may keep to merely giving it; but in obtruding it their 
reasons could alone excuse the insolence. These are 
school boy rules of the decorum of public discourse. 
But I would challenge these High arbitrators, ‘ indi- 
vidually and collectively,’ to name a principle, a rule, 
or even an authority such as they intimate. 

And even if they could, what would be the avail? 
They did not make the declaration officially, or as de- 
cision. They on the contrary disclaimed expressly all 
reference to the treaty; under which it was, however, 
that they could have power to pronounce on any thing. 
The obiter dicta of a public judge are not authority; 
and immeasurably less so could be those of a tribunal 
composed merely by the two parties themselves and 
for their single case. Moreover it is but one of the 
parties that has here accepted— England merely ac- 
quiesces in her own negative allegation, that the dam- 
ages prescribed were not included in the Treaty; and 
therefore her assent can add no sanction to the dictum, 
even if this had not besides been uttered without re- 
spect to the treaty. 

The American government alone has accepted, by 
both submitting to it, and as ‘a great principle of pub- 
lic law.’ And never (as the thing at present strikes 
me) did you commit a grosser blunder. From that 
moment you lost your previous mastery of the posi- 
tion. You submit to an opinion pronounced against 
you unofficially, without a semblance of proof, and by 
plain contrivance of the adversary; and thus own 
yourselves to have been hitherto trying to outrage 
this same ‘great principle.’ Your diplomatists were 
no doubt tempted, by the snappish and attorney 
spirit that disgraces this transaction throughout upon 
both sides, into supposing that England too was 
thus committed for the future. But England is 
committed to nothing of the kind; not even by 
her own individual engagement. Beside the reason 
above mentioned of accepting merely what she had 
contended for, there is the fact that she contended for 
it, not as a principle, but asa bargain. She bargained, 











as she still insists, by the fact miscalled a treaty, for the 
exclusion of a certain sort of damages from this case. 
It was her strong point in the contest, as I pointed out 
some months ago in a letter on the subject in the An- 
glo-American Times, and where I proposed that the 
treaty should be rather styled the Washington Bar- 
gain. 

But can England after all expect this blunder of our 
government to put an end to her tribulations, that she 
should go off into extacies? If instead of being the 
obiter dictum of a Board created by the two parties, 
this exclusion had been made by an award regular and 
reasoned, even then what could it add to Interna- 
tional Law? In the absence of this jural and social 
sanction of the Law, what security could it furnish to 
England herself? What assurance did she receive that 
the Senate will accept it? Or even if they were to 
ratify it—as they surely will not— would even that 
supplement foreclose the matter against our sovereign 
people? Would that ‘wild democracy’ have scruples ~ 
about the sanction of a narrow compact, when a treaty 
formed solemnly among the leading powers of Europe, 
was the other day torn in the face of the same Eng- 
land, by the most absolute and conservative of the 
governments of the world? 

J. O'CONNELL. 





COURT OF APPEALS ABSTRACT. 


APPEAL. See Divorce and Alimony ; Association, 2. 


ASSOCIATION. 

1. In this action plaintiffs and defendants are mem- 
bers of a voluntary unincorporated association, known 
as the ‘*‘ Mutual Pleasure Club.’’ The club contracted 
with defendant, Rauhr, who was its commodore, for a 
pleasure boat, which Rauhr agreed to build for $1,000. 
The boat was built, and $500 paid by the club to Rauhr 
on account thereof. After the boat was launched it 
was found defective, and Rauhr, on being informed of 
this, agreed to build the club a new boat. He did not 
build the new boat. This action was brought in the 
marine court of the city of New York, to recover back 
the $500, in the names of the present plaintiffs, as mem- 
bers of the club, and as assignees of all its other 
members except the four defendants, Rauhr, McGrady, 
Richardson and Haviland, the last three of whom were 
made defendants because they refused to join in the 
assignment to the plaintiffs, or in the suit as plaintiffs. 
The jury found a verdict for the plaintiffs, for $500, 
and this was affirmed by default in the marine court, 
general term ; and the defendant, Rauhr, appealed to 
the New York common pleas, general term, where the 
judgment was reversed. Held, that plaintiff could not 
maintain an action in his own name upon a contract 
made with the association, nor has he an interest 
therein, which he can so transfer that his assignee can 
maintain an action against the contractor with the 
association ; nor can one member maintain an action 
at law, in behalf of the association, against another 
member upon any agreement made with the association. 
Opinion by Folger, J. McMahon etal. v. Rauhr et al. 

2. Also, held, under the provisions of section 352 of the 
Code, the general term of the common pleas of the city 
of New York has no jurisdiction to review, upon’ appeal, 
a judgment of affirmance by default of the general term 
of the marine court. Asa judgment of affirmance by 
default is not an actual determination, and that juris- 
diction cannot be conferred upon an appellate court 
by consent or stipulation of the parties. Ib. 
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AQUARIAN RIGHTS. 


H. and L., being the owners of certain premises 
upon which was a mill, known as “the old mill,” 
erected a dam and reservoir, and constructed a flume 
to convey the water from the reservoir to the mill. H., 
having acquired title to the whole premises, conveyed 
‘the old mill”’ property to B. The deed contained a 
grant of the rights and privilege to use the water of 
the reservoir for the use of the mill, and a condition 
that, in case the mill should not be kept in use, the 
water privileges and right of flowage should cease and 
revert to H. H. subsequently contracted to sell to B. 
a portion of the premises lying between “the old mill” 
and the reservoir. B. erected thereon a mill and took 
the water from the reservoir for its use, abandoning 
“the old mill,’ and thereafter assigned the contract to 
S., to whom H. conveyed in pursuance of the contract. 
Neither the contract nor deed made mention of the 
water privileges conveyed to plaintiff. Subsequently 
H. conveyed the lands upon which was the reservoir to 
defendant C., who proceeded to fill up the reservoir 
and remove the flume. Held, that the presumption of 
law that when the owner of a whole tenement divides 
the same and conveys a portion, the parties contract 
with reference to the visible physical condition of the 
property at the time, is not applicable to a case where 
there is proof of actual knowledge on the part of the 
contracting parties of facts which negative any de- 
duction to be drawn from the apparent condition, but 
they are presumed to have contracted with reference 
to its condition as it was known to be by the parties, 
not as it would appear toa stranger, and that in this 
case the deed to S. related back to the date of the con- 
tract of sale, and was not a contracting between the 
parties in reference to the condition of the property at 
the date of the deed; that the right to the use of the 
reservoir and flume did not pass as an incident or ap- 
purtenance to the premises so conveyed, and that by 
the abandoment of the use of “the old mill”’ the rights 
of water and flowage reverted, and H. and his grantee 
had the right to fill the reservoir and take up the flume. 
Opinion by Folger, J. Simmons et al. v. Cloonan et al. 


COMMON CARRIER. 

Plaintiffs were copartners in business. On the 9th 
day of December, 1867, shipped by the defendant from 
Le Roy, Genesee county, to their consignees in New 
York, seventy-eight dressed pigs, weighing 9,182 
pounds, the property of plaintiffs, which, in the ordi- 
nary and usual course of transportation, should have 
reached New York in forty-eight hours. Such prop- 
erty was unnecessarily detained by the defendant and 
did not reach the city of New York until the 26th day 
of December, 1867. In the mean time the market price 
had fallen an average of one and one-half cents per 
pound. This action was brought to recover damages 
for the neglect to transport the same within a reason- 
able time; it was tried before a referee, who held that 
the plaintiffs were not entitled to recover for the de- 
cline jn market value, and ordered judgment for de- 
fendant. Held, that the law implies an agreement 
upon the part of a common carrier, in the absence of a 
special contract, to transport merchandise within a 
reasonable time. If he negligently omits so to do, and 
the market value of the merchandise falls, the measure 
of damages is the difference in its value at the time 
and place it ought to have been delivered and at the 
time of its actual delivery. Opinion by Peckham, J. 
Ward et al. v. N. Y. C. R. R. Co. 





CONSIGNOR AND CONSIGNEE. 

This action was brought by plaintiff, a merchant in 
New York, to recover the value of a barrel of spirits 
shellac delivered to defendants, who were common 
carriers upon the canal, consigned to Newell & Turpin 
of Rochester. The shellac was sent by a boat of de- 
fendants pursuant to the following order: 

“Send us, via canal, one barrel imitation shellac, 
such as you sent us last. 

‘“* NEWELL & TURPIN, Rochester.” 

The goods were lost enroute. Held, that upon the de- 
livery to the carrier, the title passed absolutely to the 
consignees, subject only to the right of stoppage in 
transitu, and that plaintiff, the consignor, could not 
maintain an action for their loss. Opinion by Peck- 
ham, J. Krulder v. Ellison et al. 


DIVORCE AND ALIMONY. 

In an action for a limited divorce, an order was 
made and entered on the 8th day of March, 1871, re- 
quiring defendant to pay to plaintiff, forthwith, upon 
service of the order on his attorney, the sum of $1,000, 
for her expenses in conducting the suit, and the sum 
of $25 per week as alimony. commencing on the 20th 
day of October, 1870, the date of issue, up to the date 
of entry of the order; also that he thereafter pay her 
$25 a week alimony, until the final determination of 
the action, and that, within thirty days from the said 
date of entry, he give her a bond in $5,000 to secure 
such subsequent payment. The order was served upon 
defendant’s attorney March 9, 1871, and payment of 
the sums directed to be paid duly demanded of him, 
and he declined to pay the same. On the 22d day of 
March, 1871, a certified copy of the order was person- 
ally served upon the defendant, at the city of Mem- 
phis, Tennessee, and payment of said sums of money 
duly demanded of him, and he also refused payment. 
On the 17th day of March, 1871, the defendant, without 
having complied, or offered to comply, with its terms, 
served a notice of appeal from said order. 

The plaintiff obtained an order requiring defendant 
or his attorney to show cause why he should not be 
punished for disobedience of the order directing the 
payment of alimony, as for a contempt. 

The motion was heard at special term, and an order 
was granted adjudging defendant in contempt, and 
further ordering that, unless the said defendant, within 
ten days from the entry of this order and the servicu 
of a copy thereof on his attorney, shall in all respects, 
except as to time, comply with said order of March 8, 
1871, and pay $10 costs of this motion, the answer filed 
and served by him in this action be stricken out, and 
that this action proceed as if no answer therein had 
been interposed, etc., and that in the mean time, and 
until defendant comply with said order, all proceed- 
ings be stayed. Defendant allowed the time to elapse 
without complying, and took an appeal to the general 
term. 

Held, that the orders were made in a special proceed- 
ing and affect a substantial right, and, so far as they 
direct a stay of the proceedings by appeal or otherwise 
of the appellant to rid himself of the contempt alleged, 
must be reversed, and if final, are appealable to this 
court. But that so much of the order as directs the 
striking out of the answer and the reference, to take 
proof, etc., is conditional, and the punishment is not 
inflicted absolutely, but it is in the power of defend- 
ant to avert it, it is not, therefore, a final order, and is 
not appealable. Also held, that the supreme court has 
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no power to stay the party in contempt in his proceed- 
ings by motion or appeal, where the object is to rid 
himself of the alleged contempt, or show that the order 
which he did not obey was erroneous. Opinion by 


Folger, J. Brinkley v. Brinkley. 
JUDGMENT. 


Plaintiff recovered a judgment in a court of a justice 
of the peace for $84. The defendant appealed to the 
county court, under the 371st section of the Code, and 
stated in his notice of appeal that the judgment ought 
to have been for $6 instead of $84. Plaintiff served an 
offer that the judgment be reduced to $50. This offer 
the defendant did not accept. Held, that in deter- 
mining whether the judgment in the county court is 
more favorable to the appellant than the offer of re- 
spondent,jinterest added by a jury or by the court, to the 
damages, cannot be estimated, and defendant is entitled 
to costs if the damages, not including the interest, 
would warrant a judgment more favorable to the de- 
fendant by more than $16, than the unaccepted offer of 
plaintiff. Opinion, per Curiam. Pike v. Johnson. 


LIFE INSURANCE. 


This action is brought upon an accident policy of in- 
surance issued upon the life of M., who, prior to pro- 
curing the policy, had been a canvasser for applica- 
tions for insurance with defendant. He had been di- 
rected by the president to be cautious, as the company 
did not wish to insure insane persons, etc. Prior to 
the issuing the policy M. had been insane; had been 
sent to an asylum, and discharged cured, and from that 
time forward had been sane. He did not disclose the 
fact of his former insanity upon application for a policy, 
but stated there were no circumstances rendering him 
peculiarly liable to accident. By the terms of the 
policy the sum insured was to be paid, if the insured 
“shall have sustained personal injury caused by any 
accident, * * * and such injuries shall occasion death,”’ 
etc. Held, that it was not error in the court to charge, 
that the conversation with the president had no bear- 
ing upon the application, it had no tendency to show a 
fraudulent concealment of material facts. Also held, 
that if the deceased did not conceal any facts which in 
his own mind were material in making the application, 
the policy was not void. Also held, that the death was 
accidental, and defendant liable, if a wound received 
by deceased, being produced by an accident, did not 
cause death, but did cause him to fall into the water, 
where he was drowned. The presumption of law is 
against suicide, where, from the facts of the case, it 
appears that a violent death was either the result of 
accidental injuries or of a suicidal act of deceased. 
Opinion by Grover, J. Mallory v. Travelers’ Ins. Co. 


MARINE CouRT. See Association, 2. 


MISTAKE OF LAW. . 


Plaintiff some years since brought an action against 
the defendant in the marine court, in the city of 
New York. Defendant recovered a verdict in that 
suit of $86. Without taking the case to the’ general 
term of that court, the plaintiff carried it for 
review to the court of common pleas of that city, 
and that court reversed the judgment with costs. 
Defendant paid these costs voluntarily without the 
entry of any judgment. Within a year thereafter the 
court of appeals decided, that the court of common 
pleas had no jurisdiction of a case from the marine 





court, until it had been first heard and decided by the 
general term of that court. The common pleas had 
previously held the other way, viz., that it had juris- 
diction in such case. Some nine years after this 
reversal in the common pleas, defendant issued an 
execution in the marine court, and plaintiff insti- 
tuted this suit in equity to stay his proceedings, and 
a judgment is obtained for a perpetual stay, on the 
ground that the judgment in the marine court was 
erroneous, and that both parties in the review in the 
common pleas had acted under a mutual mistake of 
law. Held, that a court of equity cannot grant relief 
upon the sole ground of a mistake of law. Opinion by 
Peckham, J. Jacobs v. Morange. 


PARTNERSHIP. 


A person loaning money upon a promissory note of 
one member of a copartnership, and upon his individ- 
ual credit, is not constituted a creditor of the firm by 
the fact that the money was applied to the payment of 
the partnership debts. It is only in cases where the 
name used, and to which credit is given, is that 
adopted by the firm, and used to designate the partner- 
ship, that it is held liable. Opinion by Allen, J. 
National Bank of Salem v. Thomas. 


VENDOR AND VENDEE. 


This action was brought by the purchaser against the 
vendor to recover damages for the non-delivery of 607 
bales of cotton, specifically designated. Defendants de- 
livered to the plaintiff 460 bales of the said cotton, the 
remaining 161 bales were accidently destroyed by fire 
without fault or negligence of the defendants. Cotton 
rose in value after the sale, and plaintiff claimed to 
recover the increase on the 161 bales. Held, that where 
a contract is made for the sale and delivery of specified 
articles of personal property, under such circumstances 
that the title does not vest in the vendee, if the property 
is destroyed by an accident, without the fault of the ven- 
dor, so that delivery becomes impossible, the latter is 
not liable to the vendee in damages for the non-delivery. 
Opinion by Church, Ch. J. Dexter v. Norton et al. 


WILL. 

Susan E. Ackerman made her will, dated February 
6, 1867, and died in 1867, leaving five children, one of 
whom, the plaintiff, Oscar B. Collins, was an adult, and 
the other four were infants, and the defendants, one of 
whom, Annie D. McCoy, was the wife of appellant. 
By her will, Mrs. Ackerman directed her executors to 
sell one part of her farm at such time and in such way 
as to such executors should seem to be for the best 
interest of her estate, as soon after her decease as they 
could sell the same, and to invest the proceeds thereof 
at interest, until her youngest child should arrive at 
the age of twenty-five years. She directed her execu- 
tors to keep another part of her farm as a homestead 
for her children until her youngest chiid should arrive 
at the age of twenty-five years, and to sell the same as 
soon thereafter as should seem best for the interest of 
her estate. The homestead property was sold under a 
judgment in partition. In an action brought for the 
construction of said will, it was adjudged that the title 
to a greater portion of the real estate of which the 
testatrix died seized, vested in her heirs upon her death, 
subject to the execution of a power of sale by the execu- 
tors, and said executors were directed to sell and 
convey said real estate in pursuance of a vontract made 
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by them. This was accordingly done, and the proceeds 
paid over to the county treasurer. Subsequently one 
of the heirs, an infant over eighteen years of age, died, 
leaving a will whereby she devised and bequeathed all 
of her property to her husband, who petitioned to have 
the share of his wife in the fund paid over to him. 
Held, that the proceeds of the sale were to be regarded 
as personal property, and that the portion of the infant 
heir could be disposed of by and passed under her will. 
Also held, that where real estate owned by tenants in 
common, of whom an infant is one, is sold under and 
in pursuance of a judgment in a partition suit, institu- 
ted by others of the tenants in common, the portion 
of the proceeds belonging to the infant remains im- 
pressed with the character of real estate, and as such 
does not pass under the infant’s will. Opinion by 
Church, Ch. J. Horton et al. v. McCoy. 


ee 


THE TRIAL OF JUDGE BARNARD. 


SaratToaa, July 24, 1872. 


The court of impeachment convened for the trial of 
Judge Barnard in the town hall at this place on 
Wednesday, the 17th inst. The room in which the 
court is sitting is quite well adapted to the purpose, 
having fair acoustic properties, and a gallery extending 
around three sides, which affords ample accommoda- 
tions to spectators and listeners. It is furnished with 
furniture brought from the senate chamber at Albany, 
and is, altogether, not an uncomfortable place to pass 
a few hours during the heat of the day, especially at a 
good round per diem compensation. 

Twenty-nine members of the court were present, in- 
cluding all the judges of the court of appeals except 
Judge Peckham, who was not sworn in until the day 
following. Lieut.-Gov. Beach presided. The man- 
agers were all present with the exception of Mr. Ja- 
cobs of Brooklyn, and were represented by their coun- 
sel, Messrs. Van Cott, Parsons, Pratt, Stickney and 
Harrison. The accused was not present, but was rep- 
resented by Messrs. Bartlett, R. F. Andrews and John 
Townsend. 

Directly after the roll call Mr. Bartlett arose and 
asked for an adjournment for a week, on the ground 
that his client was ill of the gout, and was proceeding 
to argue the matter when the president of the court 
interrupted him by suggesting that he suspend his re- 
marks until the members of the court had been sworn. 
Mr. Bartlett thereupon objected to the swearing of the 
members in the absence of the accused, but this ob- 
jection, frivolous in the extreme one would suppose, 
was promptly overruled, and the oath administered. 
The question of adjourning for a week was then put to 
the court and negatived. Then Mr. Bartlett asked for 
a delay for a day or two to enable his associate coun- 
sel, Messrs. W. A. Beach and Reynolds, who were then 
engaged in the Tweed case at Albany, to be present. 
The court consented to adjourn until the following 
morning. 

On Thursday morning Messrs. Beach and Reynolds 
arrived, and several senators, who were absent yester- 
day, were sworn in. Mr. Beach, of counsel for the 
respondent, asked for an adjournment on account of 
his engagements in the the Tweed case, and Mr. Van 
Cott consented on behalf of the prosecution as several 
of their leading witnesses were absent. The court ad- 
journed until Friday morning. At the opening of the 
court at that time Mr. Beach, of counsel, called the 





attention of the court to a paragraph which had ap- 
peared in the morning papers, to the effect that Mr. 
George Ticknor Curtis had withdrawn from the de- 
fense of Barnard because the latter had not acted upon 
his advice to resign. Mr. Beach pronounced this a 
sheer fabrication, and said that Mr. Curtis was in en- 
tire harmony with the other counsel of the respondent. 

Mr. Beach then interposed a demurrer to the juris- 
diction of the court on the ground that the articles of 
impeachment had not been adopted by the assembly. 
This was denied by the managers, and Edward M. 
Johnson, clerk of the assembly, was called to the 
stand by Mr. Beach as a witness. From his evidence it 
appeared that the resolution impeaching Barnard was 
adopted by a vote of 93, that a committee to prepare 
articles of impeachment was appointed, which com- 
mittee made a report, and the report was agreed to in 
committee of the whole. But he thought the articles 
had never been adopted by the house, as they had 
never come into his possession; nor had they been 
entered at length on the journal. It appearing how- 
ever, from the evidence of the clerk of the senate and 
of two of the managers, that the articles presented 
were those reported by the committee, that the im- 
peachment declaration was duly adopted and the sen- 
ate duly notified of the impeachment, the court, after 
consultation in private, overruled the demurrer. The 
point was very ably argued by Messrs. Beach & 
Reynolds, for the respondent, and by Mr. Van Cott 
for the managers. The decision of the court would 
seem to settle the point that the articles of impeachment 
need not be formally adopted by the house. The 
defense then moved to expunge from the articles cer- 
tain of the charges which were based upon acts alleged 
to have been committed prior to the present term of 
the accused. The point was very elaborately argued 
pro and con. by Mr. Beach and Mr. Van Cott during 
the whole of the afternoon session of Friday and a 
portion of the morning session of: Saturday. On a 
vote of the court being taken the motion was lost by 
avote of 9to 23. Those voting in favor of it being 
Chief Judge Church, Judges Folger and Rapallo, and 
Senators Foster, Harrower, Lewis, Lord, Murphy and 
O’Brien. A contest was then had over a motion to 
strike out a number of articles on technical ground, 
and articles XIX, XX, XX XVII, were finally struck 
out on the ground of insufficiency. These articles 
relate to the Erie-Susquehanna embroglio. The court 
then adjourned until Monday. 

On Monday the trial commenced in good earnest, 
Mr. Van Cott opening the case for the managers in a 
very able speech. The evidence so far taken is of no 
importance, being mainly preliminary in its nature 
and relating to the granting of injunctions in the suit 
of Nyce v. The Erie Railroad Co. 

The trial, which at the beginning attracted but little 
attention among the visitors at the Springs, is now the 
chief topic of conversation, and the court-room is 
daily crowded with spectators of both sexes, the 
women showing quite as much interest as the men. 

Judge Barnard is fortunate in his leading counsel, 
and one hears on every side the highest commendation 
for the skill, ability and dignity shown by Mr. Beach. 
He is beyond doubt one of the very ablest lawyers 
and most brilliant of advocates in the State, and this 
trial will afford abundant opportunity to draw out his 
varied powers. Mr. Van Cott, the leader for the man- 
agers, is also an ableJawyer, and, in his general appear- 
ance and oratory, is very like Mr. Beach. LEx. 
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NEW PATENT LAW IN CANADA. 


By the terms of the new patent law in Canada (taking 
effect September 1st, 1872) patents are to be granted in 
Canada to American citizens on the most favorable 
terms. The patents may be taken out either for five 
years (government fee $20), or for ten years (govern- 
ment fee $40), or for fifteen years (government fee $60). 
The five and ten year patents may be extended to the 
term of fifteen years. The formalities for extension 
are simple and not expensive. In order to apply for a 
patent in Canada, the applicant must furnish a model, 
specification and duplicate drawings, substantially the 
same as in applying for an American patent. Ameri- 
can inventions, even if already patented in this coun- 
try, can be patented in Canada, provided the American 
patent is not more than one year old. 


eae 
BOOK NOTICES. 


A Digest of the Reports of the United States Courts and 
of the Acts of C 3 from July, 1868, to May, 
1872, by Benjamin Vaughan Abbott. Vol.V, being 
the First yo to Abbott’s National Digest. 
New York: Diossy & Company, 1872. 

This volume contains a digest of the decisions re- 
ported in the following reports : Wallace, vols. 6-12; 
Clifford, vols. 1, 2; Blatchford, vols. 4-8; Wallace, Jr., 
vol. 3; Taney; Woolworth, vol. 1; Dillon, vol. 1; Ab- 
bott, N. S., vols. 1, 2; Benedict, vols. 1-3; Fisher, vol. 
8; Court of Claims, vols. 3-6; and also of the decisions 
published in the current law papers and magazines, the 
opinions of the attorney-general, and the acts of con- 
gress. The execution of the work is, of course, unex- 
ceptionable, for whatever Mr. Abbott does in this de- 
partment is always thoroughly and well done. His 
power of analysis and arrangement are truly wonder- 
ful and have given to his digests a 1eputation un- 
equaled by any other similar production. Supple- 
ments are at the best somewhat inconvenient, but in 
this one, as in the supplements to his New York digest, 
Mr. Abbott has, to a great extent, obviated the incon- 
venience by the insertion, as a foot-note, of an index 
to each subject, showing where any matter thereon 
may be found in the original work. 


The Statutes of Minois: An analytical digest of all the 
general laws of the State in force at the present 
time. Official and standard, by act of the Legis- 
lature —1818 to 1872. Edited by Eugene L. Gross, 
counselor at law. Third edition, 2 vols. Spring- 
field: E. L. & W. L. Gross, 1872. 


An Index to all the Laws of the State of Illinois, both 
ag and private, which are not printed at large 
n Gross’ Statutes of 1869— 1818 to 1869, by Eugene 
L. Gross & William L. Gross, counselors at law, 
Springfield: E. L. & W. L. Gross, 1869. 


Illinois fortunately will have no need of a statute 
revision commission so long as the Messrs. Gross shall 
keep up the publication of this'compilation—for we 
can hardly conceive that a revision commission would 
present any thing better arranged, more carefully done 
and more convenient to the profession than is their 
work. The first volume contains all the general laws 
in force up to and including 1869, grouped under appro- 
priate titles, which are arranged in alphabetical order. 
The second volume contains the constitution of 1870, 
and the general laws passed subsequently. A third 
volume contains a copious and well-arranged index to 
every law — not printed in full in the digest — whether 
public or private, obsolete and existent. By a special 
act of the legislature the book is made prima facie evi- 





dence of what the lawis. The work is issued from 
the “‘ Riverside Press,’’ Cambridge, Mass., and its me- 
chanical execution is admirable. 


———e--e——— 


CORRECTIONS. 

On page 17 of this volume under legal news we in- 
advertently gave what purported to be an abstract of 
some changes in the bankrupt law. We learn from 
official sources that the bill proposing to make the 
changes did not pass both houses. We have already 
published the acts passed. 


——_—_¢0—_—_——— 


LEGAL NEWS. 

Chief Justice Chase is sojourning at Newport. 

New York city pays $250,000 annually for judges’ 
salaries and court expenses. 

The remains of the late Judge McCunn have been 
taken to Ireland for interment. 

Judge Busteed, of the United States district court 
of Alabama, has gone to Europe. 

Under the new internal revenue act the number of 
supervisors is to be reduced from twenty-five to ten on 
August Ist. 

The prospects of the newly organized school of law 
in Boston are said to be very flattering. The first term 
will open October 2d. 

Chief Judge Church of the court of appeals is 
thought to be the probable nominee of the liberal State 
convention for governor of this State. 

Hon. William Ladd, associate justice of the supreme 
court of New Hampshire, has resigned on account of 
the smallness of his salary. 

The new board of directors of the Erie railroad have 
passed a resolution engaging permanent counsel for 
the company and annulling all appointments of special 
counsel. 

The late decision of the commissioner of pensions, 
under the act of June 8, 1872, increasing the rates of 
certain pensions, in which the commissioner held that 
the intervention of an attorney was not required, and 
that no attorneyship in such cases would be recognized, 
or fee allowed, has been sustained on an appeal case 
by the secretary of the interior. The commissioner’s 
decision saves to the pensioners the aggregate sum of 
$160,000. The commissioner held that these cases are 
not claims in the contemplation of the law. The old 
certificates are to be forwarded to the commissioner of 
pensions, who will place upon the margin the new 
ratings authorized by the recent law. A sworn appli- 
cation is not essential in these cases. 

The commissioner of the general land office at Wash- 
ington has decided that soldiers who entered home- 
steads prior to the passage of the recent act of con- 
gress, familiarly known as the soldiers’ homestead law, 
are entitled to have the time they served in the army 
deducted from the time heretofore required to perfect 
the title to the homestead the same as those who have 
made entries since the passage of said act; and, there- 
fore, soldiers who made entries under the old home- 
stead law may obtain their patent by making proof of 
service, and showing that they have complied with 
the law and regulations, without waiting for the ex- 
piration of five years from the date of the entry of the 
land. 
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REFUSING TO RECEIVE GUESTS AT A HOTEL. 


The recent ejection of Mrs. Woodhull and Miss 
Claflin from a New York hotel on the ground that 
they were disreputable characters; and the still later 
refusal of the proprietor of the Grand Union, at 
Saratoga, to receive as a guest Miss Josephine Mans- 
field, —— a witness in the impeachment trial — call 
attention to the rights and obligations of a hotel or 
innkeeper in regard to receiving guests, 

It is a very old and very well-settled rule of the 
common law, that an innkeeper is not, if he has suit- 
able rooms, at liberty to refuse to receive a guest who 
is ready and able to pay for accommodations. There 
are said to be exceptions to all rules, and we have 
turned over the cases to discover if there is an excep- 
tion to this, allowing a hotel keeper to reject a guest 
of doubtful character, — ; 

So venerable an authority as Rolle’s Abridgment 
lays down this rule: “Si wn hosteler refuse wn guest 
sur pretence que son mese est pleine de guests, si ceo soit 
faux, action sur le case gift.” (1 Roll. Abr., 3 F.; ) and 
Lord Bacon says, “If one who keeps a common inn 
refuse either to receive a traveler as a guest into his 
house, or to find him victuals and lodging, upon his 
tendering him a reasonable price for the same, he is 
not only liable to render damages for the injury in an 
action on the case at the suit of the party grieved, 
but also may be indicted and fined at the suit of the 
king.” Bac. Abr., Inns and Innkeepers. 

In White's Case, Dyer, 158, “It was argued per 
curiam, that if a guest come to a common innkeeper 
to harbor there, and he say that his house is full of 
guests, and do not admit him, etc., and the party say 
he will make shift among the other guests, and be 
there robbed of his goods, the innkeeper shall not be 
charged because he refused the guest. And if the 
cause of refusal be false, the guest may have his action 
on the ease for his refusal.” And Lord Kenyon, in 
Kirkman v. Shawcross,6 T. R. 17, says, arguendo: 
“Innkeepers are bound by law to receive guests who 
come to their inns; and are also bound to protect the 
property of those guests. They have no option, 
either to receive or reject guests, and as they cannot 
refuse to receive guests, so neither can they impose 
unreasonable terms upon them.” See, also, Bennett v. 
Mellor, 5 T. R. 274; Thompson v. Lacy, 3 B. & Ald. 285; 
Newton v. Trigg, 1 Shower, 270; Hawthorne v. Ham- 
mond, 1 C. & K. 404. 

But the guest is not entitled to be received and en- 
tertained unless he tender the innkeeper a fair remun- 
eration for his accommodation; for the latter is not 


obliged to give credit. Bro., Action Sur Case, 76 ; Bro., 
Contracts, 43 ; 9 Co. 87, b. When, however, a guest 





is rejected, the fact that he had not tendered the price 
of his entertainment is no defense to an action 
against the keeper where the rejection was not on 
that ground; nor is it a defense that the guest was 
traveling on a Sunday and at an hour of the night 
after the innkeeper’s family had gone to bed, nor that 
the guest refused to tell his name and abode, as the 
innkeeper has no right to insist upon knowing those 
particulars; but if the guest come to the inn crunk, 
or behaves in an indecent or improper manner, the 
innkeeper is not bound to receive him. Rex v. Ivens, 
7 C. & P. 213. In this case Coleridge, J., said: “The 
innkeeper is not to select his guests. He has no 
right to say to one, you shall come into my inn, and 
to another you shall not, as every one coming and 
conducting himself in a proper manner has a right to 
be received.” See, also, Howell v. Jackson, 6 C. & P. 
723. While travelers are entitled to proper accom- 
modations they have no right to select a particular 
apartment nor to use it for purposes other than those 
for which it was designed. Fell v. Knight, 8 M. & 
W. 269. 

So far there appears to be nothing in the cases in- 
dicating a right in a publican to exclude persons on 
any ground save disorderly conduct and, undoubt- 
edly, drunkenness. But some of the American 
cases go farther and intimate a right to exclude per- 
sons of bad habits or character. In Jencks v. Coleman, 
2 Sumn. 221, which was an action for refusing to take 
plaintiff on board defendant's steamboat, the ground 
of the refusal was that plaintiff was agent of a rival 
line, and had been in the habit of going aboard de- 
fendant’s steamboat to solicit passengers for his line. 
Story, J., charged the jury that the defendant had the 
right to refuse to admit on board, persons “who re- 
fuse to obey the reasonable regulations of the boat, 
or who are guilty of gross and vulgar habits of con- 
duct, or who make disturbances on board, or whose 
characters are doubtful, or dissolute, or suspicious; 
and a fortiori whose characters are unequivocally bad.” 
The analogy between the rights and duties of com- 
mon carriers and innkeepers is very close, so that 
this decision of Judge Story has a strong bearing on 
the rights of innkeepers to refuse guests. But in 
Markham v. Brown, 8 N. H. 523, we have some 
remarks directly in point: Parker, J., after speaking of 
the duty of an innkeeper to receive guests, said: 
“ But he is not obliged to make his house a common 
receptacle for all comers, whatever may be their 
character or condition. * * * He is indictable if he 
usually harbor thieves, and he is answerable for 
the safe-keeping of the goods of his guests, and 
is not bound to admit one whose notorious charac- 
ter as a thie! furnishes good reasons to suppose 
that he will purloin the goods of his guests or his 
own. * * * So he may prohibit the entry of 
one whose misconduct in other particulars, or whose 
filthy condition would subject his guests to annoy- 
ance.” See Pinkerton v. Woodward, 33 Cal. 557. 
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We have been able to discover no other American 
cases having a bearing on the subject, and even the 
two cases above quoted did not involve the question, 
and the remarks were obiter. But we have little 
doubt that the courts would sustain an exception to 
the general rule, sufficiently broad to permit hotel 
keepers to exclude persons of undoubtedly disreputa- 
ble character. 


ws 
7? 


THE WHIPPING POST. 

The place of whipping in the punitory economy of 
nations was freely and seriously discussed during 
the international prison congress at London. The 
tone of the discussion would indicate that even in 
the latter half of the nineteenth century it is consid- 
ered expedient to investigate the subject of corporeal 
punishment in an argumentative manner and upon 
general principles, and there were not wanting in the 
debate those who deemed it worth their while to con- 
sider the utility of the cat-o-nine tails on moral and 
social grounds. The undisputed tendency of the age 
is toward the abolition of corporeal punishment; and 
this disposition to revise and reconsider the causes 
which have led to the transformation is not a little 
singular. 

The fact that crime does not materially diminish, 
but, on the other hand, perceptibly increases in some 
localities and among some classes may have led to this 
reconsideration of the verdict of the common con- 
sciousness of civilized peoples. And just when this 
verdict had passed into a judgment which was fast 
being carried out— when England and afew of the 
continental countries of Europe, Australia and Dela- 
ware alone among civilized States remained in posses- 
sion of the whipping post as a part of their puni- 
tory system, a bona fide, solemn and deliberate inves- 
tigation of the desirableness of this instrument of 
punishment is entered into by the accredited and self- 
styled pioneers of punitory reform. That crime will 
always exist so long as humanity is progressive is 
universally admitted; and the fact that there has been 
little decrease, or that, in some instances, there has 
been a positive increase in crime, would not neces- 
sarily warrant the law givers, philanthropists and puni- 
tory economists of our time to look into the punitory 
sytem itself for an explanation of the causes of this 
criminal phenomenon. There might be a number of 
causes outside of the punitory system which would 
be adequate to account for the criminal condition of 
the world at large, or of special sections and coun- 
tries. For instance, the amount of crime always in- 
creases in time of war in the localities immediately 
visited by the contending armies; and the moral con- 
dition in which war leaves the people is highly favor- 
able for the development of crime for years afterward; 
and this fluctuation in the amount of crime would 
have no reference to the punitory system within the 
jurisdiction of which it should be committed. Again, 
social conditions, climatic conditions, psychical con- 








ditions varying, the amount of crime would vary, the 
punitory system remaining the same. Itis not 
therefore a safe rule for reformers in punitory law 
to seize upon an unsatisfactory criminal status of man- 
kind as conclusive evidence of defects in the law 
punishing crime; much less is it a safe deduction that 
the unsatisfactory criminal status of humanity is due 
to the changes that have been made in the punitory 
system —to the almost total abolition of corporeal 
punishment. 

In modifying as well as in initiating a punitory sys- 
tem much broader considerations must be attended 
to than the mere temporary fluctuations of crime, 
which may be the periodic evolutions of it ; or the lack 
of diminution of crime, which may be a necessity in the 
present state of humanity. The character of the age, 
the psychical condition of humanity, the state of 
civilization, the social status of the people, must all be 
taken into the account. Nor must the consideration 
of these elements be confined to the present; there must 
be a comparative observation of the humanity and 
civilization of the present with what it has been in 
the past and with what it may rationally be expected 
to be in the future. The punitory system of an age 
and country will be necessarily the expression of the 
common mind as to what is demanded, both as a de- 
terrent and as a corrective principle of punish- 
ment. A gross and barbarous people will have 
for the punishment of the violators of its law, gross 
and corporeal, cruel and sensational modes of 
punishment. The physical will always predomi- 
nate over the psychical in their modes of treat- 
ment of criminals, just as the physical predominates 
over the psychical in the character and lives of the 
people. Asa people advance in intellectual, moral 
and emotional development, and in that indefinable 
mental condition which is called culture, its punitory 
system will be correspondingly modified; the physi- 
cal element decreases, the psychical element increases, 
the modes of punishment cease to be gross, sensuous 
and needlessly cruel; and corporal punishment grad- 
ually becomes unpopular, because it is in bad taste 
and unadapted even to that depraved species of hu- 
manity which is unfortunate enough or bad-inten- 
tioned enough to habitually disobey law. 

The defect in the logical consideration of a system 
of treatment for criminals lies in not giving sufficient 
weight to the moral effects which are to be accom- 
plished. If punishment were simply deterrent, every 
crime might be punishable with death at the stake, in 
which case, any one dare say, that the decrease of 
crime would be perfectly unprecedented. The hypoth- 
esis is, of course, impossible of realization, but it 
only illustrates the position, that the most deterrent 
mode of punishment is not the best adapted to the 
general condition of mankind. The difficulty is in 
combining the corrective with the deterrent element 
in such proportions that crime may be sufficiently 
checked — reduced to a minimum — and that the con- 
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dition, both of the criminal classes and of society, may 
be sufficiently regarded — elevated to the maximum. 

The existence of cruel and peremptory modes of 
punishment, while it might reduce crime to the mini- 
mum, would leave untouched the moral and intellec- 
tual condition of the criminal, and would cut off from 
society, by a bloody process, its offending members, 
thus leaving the remaining portion shocked by the 
spectacle, and only deterred from like criminal hazards 
by pure fear — the lowest of all deterrents. Milder 
modes of punishment, which have reference largely 
to the mental and moral condition of erring humanity, 
while they act as a deterrent from the commission of 
crime, also give opportunity for the physical improve- 
ment of the criminal himself, and foster in society the 
germs of self-sustenance and self-corrective moral 
agencies. But whatever may be said of any punitory 
system as a whole (arid taking it for granted that the 
sentiment and tendency of the age toward a system 
of punishment for crime, in which the moral or psychi- 
cal element predominates over the physical, is a cor- 
rect one ) the difficulty of knowing or of finding out 
exactly what are the punitory demands of any 
country or class is very evident. 

The very general substitution of solitary confinement 
for severe corporeal punishment is but an expression 
of the common consciousness of mankind, of apprecia- 
tion for its kind and of respect for its members. But 
while the walls of a prison, and the social ostracism 
and disgrace consequent thereto, is a terrible punish- 
ment to the average enlightened human being, and 
acts both as a sufficient deterrent and salutary correc- 
tive to such, there is a small and exceptional class of 
human beings, having a name to live among enlight- 
ened people, who are really barbarian in their 
instincts, and to whom confinement in prison acts 
neither as a deterrent nor as a corrective. But it is a 
well-known fact that all laws are made ostensibly 
with a view to adaptability to the wants and protec- 
tion of the largest number. A punitory system then, 
as well as other systems, will have its defects in the 
present state of civilization. Theoretically, it would 
be the proper thing to regulate the punishment of 
offenders according to their character, sensibilities, 
antecedents and general physical and psychical con- 
dition, but this would entail the adoption of a code of 
punitory laws so complex and multiform as to be bur- 
densome, and, indeed, highly impracticable at the 
present day. When the juridical mind of the nations 
has arrived at that state of development, complexity, 
power and refinement in which it can take complete 
cognizance of the physical and psychical conditions 
of crime, and can produce from its critical observa- 
tions a complex punitory system, -adequate to the 
suppression of crime and the reformation of crimi- 
nals of all classes, then there may be good rea- 
son for reconsidering and re-adoptinig some of 
the nearly obsolete corporeal modes of punishment 
in a few special cases—in cases of crime committed 





by the lowest specimens of humanity to whose mo- 
tives an appeal by psychical means would be worse 
than useless. In the present state of the juridical con- 
sciousness of civilized humanity, such a complex and 
critical punitory system is practically impossible, 
hence punitory regulations and enactments must be 
now made with reference to the average criminal. 
For the average criminal a system of punishment in 
which the moral or psychical element predominates 
must be the most salutary, effectual and desirable; 
and while whipping in public may do some people 
good ; yet we cannot now legislate for that very small 
class. As the law regulating whipping as a punish- 
ment for crime now stands it is applied to that class 
of offenders to whom it presents the least terror, to 
whom it acts the least as a deterrent and whom it 
does the least good correctively, In whatever aspect 
this mode of punishment is viewed, there seems to 
be no good reason for its retention, much less of its 
re-adoption where it has been abolished. 
ee 
TRIAL BY JUDGE AND TRIAL BY JURY. 
(CONTINUED.) 


Not the least valuable among the acquirements of 
a judicial lawyer, in his training at the bar, is the 
knowledge how to estimate, at its due worth, the 
rhetoric of the advocate. The eloquence which counts 
for so much in addressing the passions of a jury would 
be thrown away in arguing with the reason of a 
judge; indeed, there can be little doubt it would 
receive the severe rebuke which would speedily teach 
the man of mere words that his occupation was gone. 
“There is no side box here, Brother ,” would 
be, as it has elsewhere been, the only reward for the 
mellifluous or energetic common places which but 
tend to confuse and distract attention from the real 
point at issue, The sole reliable guide in judicial or 
other investigations must be an accurate comparison 
and weighing of reasons, on the one side and on the 
other ; however serviceable ridicule, pathos, invective 
may be as the supports and allies of this, they must 
be like the military power in a State kept in constant 
subordination to the civil; they must only be allowed 
to work their effect when it has been ascertained that 
they are employed in aid of justice and reason; nor 
can this process be reversed without risk of ultimately 
discovering that our warm-hearted enthusiasm has 
been unhappily misdirected, and resulted in effects 
precisely the reverse of those anticipated. Most of all 
*is this true of judicial inquiries where the aim is 
mainly — in theory it is entirely — to apply to actual 
cases the law, the expediency or justice of which it 
rests with another body to determine. But the attor- 
ney who prepares to take a case before a jury, seeks 
to retain the services, not of the counselor who can 
‘most perfectly stand the test of reason and logic, but 
the man who can play most skillfully on the feel- 
ings, can impressively deliver a good speech, enlist 
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the prejudices or sympathies of his twelve hearers, 
where they ought above all to cast those sympa- 
thies or prejudices aside. The very fact is a blot 
on the jury system. As ii is a gross insult to 
offer a judge a bribe for a judgment that ought to 
be in no way influenced by cupidity, so is it an insult 
to proffer groundless flattery or rhetoric for a ver- 
dict that ought to be carried solely by reason. A tri- 
bunal which can without injustice be so insulted is 
therein eminently inferior to judges who, experienced 
in the manufacture and management of the forensic 
machinery, rate the stage effects at their true worth, 
and who would reward such attempts to juggle with 
the bench with merited contempt. 

As we have alluded to the superiority of the Greek 
tribunals as instruments of popular training, and to 
their honorable freedom from corruption, we may 
observe that they had also in an exaggerated degree 
the deficiencies of which we complain. Before them 
the power of oratory, the artifices of the rhetorician, 
the voices of relatives of the accused, falling on their 
knees, and, with clasped hands and streaming tears, 
interceding on behalf of a husband or a father, 
drowned and stifled the dictates of pure reason. All 
that could move the sympathies or appeal to the prej- 
udices of the dikasts, all that could distract atten- 
tion to irrelevant topics, all the “slander, pity and 
indignation” which Aristotle justly repudiated as 
foreign to the subject, were diligently pressed into 
the service of the litigants. The rhetoricians, who 
composed addresses to be delivered by parties in their 
own support, needed not to trouble themselves with 
arguments that would bear the test of calm considera- 
tion, but filled up their discourse with such topics as 
most powerfully enlisted the feelings of the tribunal 
for the moment. The same object was aimed at in 
Rome, when the friends of a prisoner, or it may be 
persons hired for the purpose, donned mourning ap- 
parel and went disconsolately about the city to elicit 
compassion for their unhappy acquaintance. In 
Athens, where the dikasts were judges of law as 
well as of fact, the law also was urged on every 
ground that could win a ready decision, not as re- 
gards what it was, but what it should be; and 
utterly disregarding precedent and adjudicating 
every case on its own merits, they, thus, as Mr. 
Maine has pointed out, rendered it impossible that 
Greece should ever supplement her other bequests to 
posterity with a well-constructed system of law. 

In nothing probably is the influence of education 
more beneficially displayed than in the degree 
in which it elevates the mind above popular 
prejudice. The man whose training has made 
him aware of the slight grounds which many gener- 
ally received opinions have for their support; who 
by mixing with educated men and informing his mind 
with standard literature has become accustomed to 
see opposite views long and ably maintained, each 
with its own appropriate and powerful arguments, and 





has come to feel that idiosyncracies are not to be 
viewed askance and with suspicion merely because they 
are idiosyncracies — still less that they demand to be 
sternly frowned down and suppressed whenever they 
take an outward embodiment in action — this man will 
be so much the better qualified to enter on the exam- 
ination of a judicial question apart from that bias which 
many will entertain against unusual conduct or 
unpopular classes. Perhaps in a higher degree 
than he enjoys freedom from prejudice he will 
entertain a suspicion of prejudice; he will be 
scrupulous about yielding to the bias of which he 
may be unable to divest himself, and will strive to 
hold the balance of justice fairly in the center, and 
restrain his own hand when it would involuntarily 
tilt the scale. The absence of prejudice is what the 
most candid cannot secure; but he will remember, 
and make allowance for its existence; just as the 
political economist, who arrives at his general theories 
by considering only the more permanent and univer- 
sal of the agencies at work, must, if he would apply 
his results to any advantage, take up again into 
account the modifying circumstances which, though 
omitted, can never be safely forgotten. To be con- 
seious of a prejudice and omit it from consideration 
is to surpass the folly of Don Quixote himself; for 
even he would not go out to fight with a pasteboard 
helmet of which he doubted the strength, but per- 
sisted in first making trial of it and hewed in two in 
the process. 

An example of the mode in which prejudice is 
suffered to sway the decisions of the box is afforded 
by the treatment which railway companies receive at 
the hands of jurors. In any action against such a body, 
the defendants have to bear up against a strong bias, 
due partly to the greater ease with which sympathy 
is excited for the loss of a husband or the destruction 
of an individual’s property than for the pocket of a 
commercial body, partly to the feeling that a few 
hundred dollars is little for a company to pay, and a 
considerable sum for a poor man to receive, partly, it 
may be, to a real or supposed neglect by the compa- 
nies of popular interests, whence springs a wish to 
retaliate without regard to the merits of the case in 
hand — the company’s necessity being the public’s op- 
portunity. 

On a recent occasion, when a counsel, arguing that 
certain evidence against a railway company should 
have been submitted to the jury, remarked, that he 
was sure not a jury could be called in England but 
what would assign it great weight, one of the bench 
intimated that not a jury could be called in England 
but would take every opportunity of finding a ver- 
dict against such a company. Again, in districts 
where religious animosities run to a height, an up- 
right judge would seex to close his mind entirely to 
the dictates of sectarianism, where a jury yields to 
them, probably, with self-approval. We are told that 
in Ireland, when a jury is summoned to try a viola- 
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tion of the Party Processions Act, or any offense 
involving the passions of Romanists and Protestants, 
the issue can in general be predicted as soon as it is 
known of whom the tribunal is composed. Roman- 
ist will acquit Romanist and condemn Protestant; 
Protestant will treat Romanist with equal justice. If 
the jury be divided in religion, they will also be di- 
vided in their judgment, and the disciples of parson 
and of priest can unite in no verdict. Mr. Taylor, in 
his standard treatise on evidence, commenting on the 
frequent utility of producing in court the instruments 
or other objects to be identified, observes that such 
evidence must be used with caution. 

“The minds of jurymen,’’ he proceeds, “ especially 
in the remote provinces, are grievously open to preju- 
dices; and the production of a bloody knife, a blud- 
geon, or a burnt piece of rag, may sometimes, by ex- 
citing the passions or enlisting the sympathies of the 
jury, lead them to overlook the necessity of proving in 
what manner these articles are connected with the 
criminal or the crime, and they, consequently, run 
no slight risks of arriving at conclusions which, for 
want of some link in the evidence, are by no means 
warranted by the facts proved.” 

Just as Chatterton’s fellow-townsmen considered 
that he had crushed Johnson’s skepticism as to the 
antiquity of the Rowley poems by triumphantly 
pointing to the chest in the tower of St. Mary Red- 
cliffe, where they were said to have been discovered. 

There are some who maintain the strange opinion 
that education is an actual impediment in dealing with 
questions of daily life—an obstacle to rendering a 
decision in accordance with the dictates of “common 
sense.” Men of education sometimes participate in the 
notion that to pursue a regular course of study tends 
to warp the mind and induce the habit of regarding 
every subject through professional spectacles. The 
learned man, they say, has lost that freshness and 
orginality, that power of coming down with a tren- 
chant blow, cutting through the fine cobwebs of soph- 
istry, and roughly but readily, and in the main justly, 
severing right from wrong — which is the prerogative 
of unsophisticated mother wit. Just as the savage 
who, before he can eat his day’s meal. must resort to 
a hundred expedients, to ensnare some wild bird or 
track a subtle beast, and so is fertile in devices for 
extricating himself from dilemmas where a civil- 
ized man would stand utterly bewildered, and is 
alive to discover his enemy by slight tokens that 
would escape the ablest detective, so the business of 
daily life (it is maintained) cultivates to a high pitch 
the observation and practical sagacity which, in those 
“bewildered in the maze of schools,” are first hidden 
and then choked up by the luxuriant artificial growth 
around them. 

To this, we would reply that it presupposes the ed- 
ucation imparted to be a very erroneous, or at the 
least, a very partial one. The ideal purpose of mental 
training is not to bury knowledge in the mind as 
treasure may be buried in the earth, to fructify no 





more than the gold does, and with a likelihood, to 
which the gold is not exposed, of decaying by neg- 
lect; but rather to sow knowledge as seed destined 
to bring forth its fruit, according to the character 
and fertility of the soil that receives it; to impart not 
only thoughts but thought — the power to originate, 
discard or amend thought; the power to distinguish 
between a subtle sophism and a cogent argument, and 
to correct the crude generalizations which men are 
at all times so hasty to form, by confronting them 
with individual phenomena and deducing their re- 
moter consequences. Surely these are habits, to none 
more indispensable than to him who is called on to 
administer justice and decide on the weight to be at- 
tached to evidence. Compared with these we should 
say, with Ferrier, that common sense means simply 
common nonsense. But it may be retorted, that these 
considerations do not go to the root of the matter; 
that the complaint is not of the unsuitability of men 
educated on an ideal and perfect, but on an actual 
and imperfect, system; and that the ordinary culture 
of a judge is so far from realizing the conditions 
already referred to that it is practically inferior to 
the less instructed wisdom of the twelve. If this be, 
indeed, the import of the objection, it is difficult to 
see what facts can be alleged in its proof. For the 
legal education, as we have already remarked, is not 
that of a recluse or a bookworm, but unites with 
knowledge of the law, experience in the practice of 
daily life; and were the comparative merits of judges 
and jurymen to be estimated solely with reference to 
the opportunities they have had of drawing wisdom 
from the source of their own experience, the decision 
would still be in favor of the judges. 

The evil of incompetency and prejudice does not 
end with the injustice of a single case decided on 
wrong principles. Whatever diminishes the efficiency 
and accessibility of the tribunals, whatever renders it 
less probable that justice will be dealt out equally to 
all, is, to that extent, a discouragement to those who 
would seek from the law a redress of their wrongs. 
Such as are familiar with the common-law courts 
know that a sound case may easily fail to find 
favor in the eyes of a jury, and that to take a dispute 
before a jury in reliance on its absolute merits, as 
discussed by the light of strict reason and law, 
is to subject it to a cloud of disturbing influences, 
the result of which it is often impossible to predict. 
Hence, many who are well acquainted with the de- 
fects of such a system are led to prefer a compromise 
to so uncertain an encounter. ‘‘So much the better,” 
it will be replied, “there will be a check on litigation.” 
A check on litigation ! — the constant palliative for all 
that makes the remedies offered by law either costly 
or tardy or uncertain, What is litigation, under just 
laws, but the most rational and constitutional course of 
securing obedience to those laws? Its alternatives, 
wherever a serious wrong has been inflicted, are either 
the strong hand that is at once accuser, judge and 





74 


THE ALBANY LAW JOURNAL. 








executive officer—the violent remedy, open only to 
those powerful or cunning enough to take, or wealthy 
enough to purchase, their security, which it is the glory 
of civilization to replace by the impartial judgment of 
outsiders — or else the patient submission to all that 
insolence and tyranny may inflict. It is, indeed, the 
duty of a civilized country to provide, as far as possible, 
that litigation shall not be perverted into an instrument 
for the revengeful punishment of trifles or accidents, but 
where a doubt really exists of the law, or where a mani- 
fest wrong is committed, an appeal to the decision or 
the protection of law is no crime to be frowned down. 
To place obstacles in the way of obtaining justice is 
to offer a premium to injury and dishonesty. The 
latter has enough loopholes, we might rather say 
great gates, standing wide for its escape from pen- 
alties to render it needless to discourage still further 
the claimant of his just rights. The fraudulent is 
left free to incur debts of which the law provides his 
creditor with no process for compelling the repay- 
ment, unless he be capable of speaking to the means 
of the man whom he trusted, as though to demand the 
repayment of moneys with which one has tempo- 
rarily accommodated his neighbor were presumptively 
unreasonable and harsh, and to refuse the payment 
were, prima facie, rational and just. The law suffers 
the bankrupt who has fraudulently squandered the 
money of others, and is a thief under a softer name, to 
start again, free and unincumbered, on the road to 
riches, and to be rolling in wealth on which his 
unpaid creditors can never lay a finger. All such 
scandalous defects are so many free licenses given to 
the unjust, so many abrogations of one main purpose 
of society which is to enable the injured to obtain 
legal redress. And it is as co-operating in this emi- 
nently unfavorable result that we protest against the 
unreliability imparted into a tribunal by the presence 
of members frequently ill-educated and prejudiced. 

A judge is also under greater inducements than a 
dozen jurors to exert his utmost skill and impartiality. 
His is a conspicuous, theirs a comparatively obscure, 
position. He has a judicial reputation to sustain 
among his brother judges and the profession at large ; 
in them no one expects, or is surprised or indignant 
not, to find high legal ability. The reputation that 
will most naturally fall in their way, and to which 
their attention will be mainly directed, will be that of 
commercial skill and uprightness in supplying the 
necessities of their neighborhood or the mercantile 
world at large. He stands alone, or at least is one 
of a small number; each one of whom acts for him- 
self, and, in many cases, declares severally his opinion. 
The juryman is lost and undistinguished among his 
fellows; he is one of the integrant drops of which 
nothing is known except as they are formed into a 
collective mass. The double eminence of the judge, 
conspicuous alike by his elevated position and the few- 
ness, if not the absence, of coadjutors, is a powerful 
motive for bringing to bear his utmost abilities, and 





adds to the call of duty the potent influence 
of self interest. Nor is his reputation necessarily 
limited to his contemporaries. He has before him 
the possibility of acquiring a fame in which posterity 
will take an interest, of ranking with the Hales and 
Mansfields and Eldons as one whose legal acumen 
shed a lustre on the bench of his country. What his- 
torian — even what legal historian — will know of the 
sagacity which Mr. Smith or Mr. Brown displayed in 
piercing through the complexities of the suit sub- 
mitted to them? Who will ever trouble himself to 
discover the jurors’ names? The circumstances may 
have led to the enunciation of a general principle, 
and may consequently live for some future counsel 
to support his elient by a reference to the well-known 
case of Noakes v. Styles; but the jurors who pro- 
nounced on its facts will have rather less of the pleas- 
ures of fame than the recruiting sergeant in “ Bar- 
naby Rudge” promised to the rustic, who, if killed, 
should have his name written down in a great book 
at the War Office, and be loved by King George 
III and the country. 

Let us not be misunderstood as expressing a belief 
that such general celebrity is a necessary condition 
for securing diligence in public duties of the nature 
of a juror’s; still less as for a moment countenancing 
the supposition that such ought to be the chief springs 
of action in this or any other office, and that obscurity 
can excuse the negligent discharge of useful and hon- 
orable labors. We merely maintain that a judge, hav- 
ing such fame to earn or to support, is additionally 
likely to bring to them all his energies ; which indeed 
we fear that it is not always possible to exert to the 
utmost degree under a cold though conscientious 
desire to do right when the heart is not in the work. 
It is surely justifiable to enlist the “last infirmity of 
noble minds” in aid of the voices of religion and duty ; 
just as publicity is often an indispensable advantage 
although its utility rests mainly on the assumption 
that men will do from regard to their fellow creatures 
what they might not do through reverence for their 
conscience or their God. 

(To be continued.) 
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CURRENT TOPICS. 


To be an unpopular judge in Ireland is a very dan- 
gerous thing. Mr. Justice Keogh made a decision in 
the Galway election case that displeased that irasci- 
ble people, and was burned in effigy, threatened and 


insulted therefor. So violent was the feeling and so 
imminent the danger, that recently, on going to hold 
an assize, the train conveying the justice and his asso- 
ciates was preceded by a pilot engine with two car 
loads of soldiers. At the station a powerful escort of 
armed men was ready to escort the justices through 
the streets. The court itself was closed against the 
admission of the public, and the town was occupied 
by two hundred constables, two troops of cavalry, 
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and the local military staff. If this be the boasted in- 
dependence of the bench in the British empire, we 
covet it not. 


The rights of citizens cannot be too well guarded. 
The system which regulates the prosecution of a citi- 
zen for alleged crimes and misdemeanors — the grand 
jury system — while it is not overcumbersome, affords 
sufficient guaranty against the useless and unfounded 
bringing to trial of alleged culprits. The grand jury 
acts as a “governor” upon the movements of the 
machinery of criminal law, and checks any tendency 
toward excessive meddling into the acts of the citizen. 
And yet there is a disposition in some States to abol- 
ish the grand jury system on the ground of inutility, 
it being regarded as a useless and cumbersome appen- 
dage of the administration of justice. Two or three 
of the United States have actually abrogated the 
grand jury; and now from the walls of the central 
criminal court of London, and from the mouths of the 
grand jurors themselves, there comes for the second 
time in eighteen months, a protest against the contin- 
uance of the system. But we are not startled at this 
exhibition of dissatisfaction with a system which has 
worked well for two and a half centuries; because, if 
anybody is or ought to be dissatisfied with it, the 
grand jurors who do the sitting and the preliminary 
investigating are just the persons who would be 
likely tocomplain. It is probable therefore that their 
placing on record the opinion that they ought to be 
abolished will have but little weight with those who 
control the various systems for administering justice 
in England. 


An application was made last week in the supreme 
court chambers of New York for the release of Carl 
Vogt, the alleged Belgian murderer, on the ground 
of undue delay in bringing him to trial. On that 
oceasion the district attorney stated that it was un- 
derstood that a certiorari to the supreme court would 
be soon applied for, to review the decision of Judge 
Curtis, who, it will be remembered, declared the 
action of the governor, in directing that the prisoner 
be delivered up to the Belgian authorities, un- 
constitutional and void. It is to be hoped that 
this question may be reviewed in the supreme court 
of the State, and, if necessary, by the court of 
appeals and the supreme court of the United States, 
and set at rest in a decisive manner. We regard 
the power of the governor, under a State statute, to 
order the extradition of criminals on application of a 
foreign government with which the United States 
has no extradition treaty, as not inconsistent with 
the adjudications. 


The restaurant business, although not conducted so 
extensively in America as in Europe, is, nevertheless, 
constantly on the increase in this country, both in ex- 
tent and respectability. How far the rules and regu- 
lations of these public eating houses are maintainable 





at law is sometimes an important question. The St. 
James’ Hall restaurant, in London, has a rule that 
every one who partakes of a dish shall pay the price 
of a “portion,” 7. e., that three persons shall not order 
cutlets for two and all eat thereof, paying only for 
two. A police magistrate, to whose attention the 
validity of this rule was called, appeared to doubt 
whether it would hold good in a court of law. But 
the London Law Journal was of the opinion that “ if 
it were proved that the arrangement was set forth 
transparently on the face of the bill of fare from 
which the dinner or luncheon was ordered, so that 
the person making his choice from the menu must 
have seen the notice thereof, he would be taken to 
have purchased his meal on those terms.” 

Although such a regulation is seldom or never nec- 
essary in an American restaurant—owing to the 
generous spirit, we suppose, of both the people and 
the restaurateurs — yet, if such a rule were adopted, 
it seems reasonable enough that it should be upheld 
by the courts. Another point under the head of res- 
taurants which is vexing our English neighbors is, 
as to the validity of a lien on the hat, coat or cane of 
a guest at a restaurant who is inclined to depart 
without paying for his “portion.” Where restaurants 
haye never assumed the conditions and liabilities of 
hotels or boarding houses we should say, with the 
Law Journal, that there is no corresponding lien; and 
that the ordinary restaurateur has no enforceable lien 
upon the property of his guest. 


There is no resolution of the recent international 
prison congress more just, sensible, and backed up by 
such strong equities as this: taat it is the duty of society 
to indemnify the citizen who has been unjustly impris- 
oned, on proof of his innocence, whether at the time of 
the trial or after his sentence. Personal liberty is as re- 
spectable, as sacred as the right of property, but it is 
hardly so regarded by the law. When a man’s fields 
or home is taken for public use, indemnity is always 
made, but when a man is wrongly accused and im- 
prisoned, what hope or help has he except to regain his 
freedom? In the list of pardons sent annually to the 
legislature are always a number of “ pardons” granted 
for the reason that it had been made to appear that 
the accused was innocent. Surely when the State 
has committed the wrong of imprisoning an inno- 
cent man, compensation should be made for his time 
if not for his disgrace and mortification. 


ws 
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NOTES OF CASES. 


The English court of exchequer has recently de- 
cided a case (Kendall v. The London & South-western 
Railway Co., 26 L. T. R. 735) of interest to railroad 
companies and to the owners of horses, especially of 
those which are annually transported about the coun- 
try by rail, from one race course to another. In that 
case the plaintiff delivered to the defendant a horse 
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in good health, to be carried to Ewell by the railway. 
There was a condition in the contract in the defend- 
ants’ behalf, that, if any injury happened to the horse 
in course of transit, by kicking, plunging or the like, 
they were not to be liable. It was shown that the 
horse was placed in a sound and proper horse-box or car 
and was properly secured, and that no accident of any 
kind, or any thing else, occurred during the journey 
to account for the injuries which the horse was found 
to have sustained, when it reached the end of the 
journey, and which injuries consisted of several cuts 
and other like injuries. The horse was also proved 
to be a quiet one and used to railway travel, and 
there were no marks in the box to indicate kicking 
or plunging. It being left to the court to draw in- 
ferences of fact, a majority thereof (Martin & Bram- 
well, BB.), held, that it was probable, in the absence 
of countervailing evidence, that the horse had received 
the injuries in some way through “its own proper 
vice” and that, therefore, the defendants were not 
liable. This decision was made entirely independent 
of the special contract mentioned above, and clearly 
throws the burden of proof in such cases upon the 
plaintiff. Pigott, B., dissenting, held, that in the 
absence of proof of how the injuries occurred, the de- 
fendants were liable upon their common-law duty to 


carry safely. The doctrine that carriers transferring 
animals are not liable for injuries inflicted by their 
own nature or natural vice was held in Smith v. The 
New Haven, etc., R. R. Co., 13 Allen, 531. 


An important question relative to the liability of 
railway companies in New York State, for injuries to 
persons at highway crossings, was decided in Richard- 
son v. New York Central R. R. Co., 45 N. Y. 847. 
The New York statute allows railroads to cross pub- 
lic highways, but requires the company “to restore the 
highway thus intersected to its former state, or to 
such state as not unnecessarily to have impaired its 
usefulness.” 3 N. Y. Stat. at Large (Edm. ed.), 628, 
§ 28, sub. 5. The injury in this case was without fault 
or negligence of the plaintiff; but the relative position 
of the highway and the railroad was such that due 
watchfulness on the part of travelers could not detect 
the approach of a train in time to avoid a collision. 
The court held the company liable absolutely. It 
seems, in this case, that the railroad track ran in a 
deep cut, a watch-house, erected by the company, 
stood close by the track and obstructed the vision of 
the traveler about to cross; and the general unsafe 
condition of the crossing was attributable to the neg- 
lect of the company to discharge their statutory obli- 
gations to the public. A point identical with this, 
under circumstances quite similar, was decided in 
Mackay v. New York Central R. R. Co., 35 N. Y. 75. 
In this latter case the company had obstructed the 
view of travelers by piling wood in large ranks close 
to a highway crossing ; and they were held liable abso- 





lutely for an injury to a traveler caused without his 
negligence. See, also, Beisiegel vy. N. Y. Central R. R. 
Co., 40 N. Y. 9. 


Common carriers are liable ex contractu, or on the 
case, for a failure to deliver goods committed to them 
for transportation, or for a delivery to the wrong per- 
son. Winslow v. The Vermont & Mass. R. R. Co., 1 
Am. Rep. 365 (42 Vt. 700); Fletcher v. Am. Ex. Co., 
Am. Law Reg., Nov. 1866; Stephenson v. Hart et al., 
4 Bing. 476 (13 E. C. L. 596); Southern Hepress Co. 
v. Crook, 4 Am. Rep. 140 (44 Ala. 468); Chapman 
v. New Orleans, etc., R. R. Co., 21 La. An. 224; Zen 
Eyck v. Harris, 47 Tl. 268; Meyer v. Chicago, etc., R. 
R. Co. (1 Am. Rep. 207), 24 Wis. 566. And there 
are a number of adjudications to the effect that an 
action, as for conversion, will lie against the carrier on 
his refusal to deliver the goods, or on delivery to the 
wrong person. Jones v. Harl, 37 Cal. 630; Jefferson- 
ville R. R. Co. v. White, 6 Bush. (Ky.) 251. See, 
also, Gillawme v. Hamburgh & Am. Packet Co., 42 N. 
Y. 212; Duff v. Budd, 3 Brod. & Bing. 177 (7 B.C. L. 
671); Devereux v. Barclay, 2 B. & Ald. 702; McEntee 
v. The New Jersey Steamboat Co., 45 .N. Y.34; Powell 
v. Myers, 26 Wend. 596; Hawkins v. Hoffman, 6 Hill, 
586. Butin McHntee v. The New Jersey Steamboat Co., 
45 N. Y. 35, it was held, that if the refusal to deliver 
is qualified and coupled with an offer to deliver the 
goods, when proper evidence of ownership should be 
produced by the person making the demand, it was a 
question for the jury whether such qualification was 
reasonable, and the true reason for non-delivery. 
The court further held, that if such a qualified refusal 
is reasonable and made in good faith it is not a con- 
version. See Rogers v. Weir, 34 N. Y. 463; Mount 
v. Derick, 5 Hill, 455; Holbrook v. Wight, 24 Wend. 
169; Alexander v. Southey, 5 B. & Ald. 247. 


Ome - 


COURT OF APPEALS ABSTRACT. 


AMENDMENT. 


1. By referee: practice. — Leave to amend an answer 
which alleged that defendant had “ no information suffi- 
cient to form a belief ’’ as to the truth of the allegations 
of the complaint, by inserting the words ‘* knowledge 
or” before “information,”’ so as to bring the answer 
within section 149 of the Code, was granted upon the trial 
byareferee. Held, thatsuch anamendment was within 
the power and discretion of the referee. Opinion by 
Grover, J. Bennett v. Lake. 

2. Affirmative relief may be given by the special 
term to a party opposing a motion. The general term, 
upon appeal from the order of the special term, possesses 
the same power. Ib. 


CONTRIBUTORY NEGLIGENCE. 


This action is brought against defendant as a repair 
contractor, to recover damages for injuries received 
by plaintiff’s canal boat in consequence of the gates of 
alock upon defendant’s section being out of repair. 
Held, that the captain of the boat was not chargeable 
with contributory negligence, because knowing the 
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gates were in a dilapidated condition he attempted to 
pass the lock. As a common carrier it was his duty to 
make all reasonable exertions to transport and deliver 
the goods intrusted to his care for this purpose. To 
proceed upon the trip so long as he believed there was 
a reasonable prospect that he could do so with safety, 
although by so doing some danger was to be incurred. 
Also held, that, in order to charge negligence upon 
those navigating that part of the canal from their at- 
tempts to navigate it merely, so as to deprive them of 
all remedy for injury sustained, it must be shown that 
the defendant had so far violated his contract to main- 
tain a good, safe, navigable condition, that it was im- 
prudent to attempt such navigation at all. Opinion 
by Grover, J. Johnson v. Belden. 


COSTS. 


In actions before referee. — In an action upon contract 
tried by a referee where recovery is less than fifty dol- 
lars, in disposing of the question of costs, the question 
whether the cause of action was within the jurisdic- 
tion of a court of justice of the peace under subdivis- 
ion 4, section 54 of the Code, must be determined by 
the facts found by the referee, which are conclusive 
upon the parties for that purpose, and upon those facts 
the law determines the question of costs. The referee 
gives no judgment upon the question of costs. He has 
no power over that question. The rule that in support 
of the judgment of the referee it will, under certain 
circumstances, be assumed, that he found other facts 
in addition to those specified in his report, does not ap- 
ply. Opinion by Grover, J. Fuller et al. v. Conde et al. 


DIVORCE. 


Allowance. — In an action brought by the husband 
to have the marriage declared void by reason of a pre- 
vious marriage of the wife, held, that upon a decision 
in favor of the wife the court had power, on the final 
hearing, to award counsel fees and expenses of the de- 
fense beyond the taxable costs. Opinion by Rapallo, J. 
Griffin v. Griffin. 

FALSE STAMPS. 

Proof necessary: charge of judge.— This action was 
brought to recover penalties imposed by section 4 of 
the act of 1862, entitled ‘‘An act to prevent and punish 
the use of false stamps, labels or trade-marks,” as 
amended by section 2 of the act of 1863, chapter 209. 
Held, that to render the party guilty of the misde- 
meanor or liable to the penalty, it must appear that the 
act was done with intent to defraud some person or 
persons or body corporate. Upon the trial the judge 
charged: “I rule, that if the jury should find pre- 
cisely as the defendants’ witnesses say, still they are 
liable. I direct the jury to find a verdict for plaintiffs.” 
To which defendants’ counsel excepted. Held, that 
the general exception was sufficient to enable defend- 
ants to raise the question as to the correctness of the 
charge and direction upon appeal; it was not necessary 
to request the court to submit any question of fact. 
Opinion by Grover, J. Low et al. v. Hall et al. 


INSURANCE, 


Parol evidence: limitation in policy.— This action was 
brought upon a policy of insurance assigned to plain- 
tiff, issued by defendant, upon a stock of goods in a 
, country store. The policy insures the merchandise 
“hazardous’’ and “not hazardous”’ contained in the 
store of the insured, and provides that the keeping 
of “extra hazardous ’”’ or “specially hazardous” goods 





in the store shall avoid the policy. Goods classed as 
“extra hazardous’’ were kept in the store. Plaintiff 
offered to show that the assured applied for a policy 
including extra hazardous risk. Held, that parol evi- 
dence tending to show a different understanding or 
agreement, preceding or cotemporaneous with the is- 
suing of the policy, is inadmissible. All such under- 
standings are merged in the written instrument, and 
neither party can be permitted to prove that the in- 
strument does not mean what it says. The evidence 
was not admissible for the purpose of showing notice 
to the defendant that the plaintiff’s assignor kept in the 
store such merchandise as was usually kept in country 
stores, and that, consequently, it insured the goods in 
the store asit was. The notice was not material, so long 
as the defendant did not accept the risk as offered, or 
insert in the policy its permission to keep the prvuhib- 
ited goods. The fact that neither the assured nor plain- 
tiff discovered the difference between the wording of 
the policy and the one ordered until after the fire, is 
not material. The failure of the insured to read the 
policy could not enlarge the liability which is imposed 
upon the defendant. Opinion by Rapallo, J. Pindar 
v. Resolute Fire Insurance Co. 


JUSTICES’ COURT. 

1. Costs on appeal: appealable order. — From a judg- 
ment in justices’ court, for ninety-five dollars dam- 
ages and five dollars costs, in favor of plaintiff, defendant 
appealed to the county court; his notice of appeal con- 
tained, among other things, the following clause: ‘* The 
appellant claims the said judgment should have been 
more favorable to him in this particular, to wit: that 
said judgment should not have been for more than 
twenty-five dollars damages besides costs.’’ Plaintiff 
made no offer to modify the judgment and recovered 
a verdict for forty-nine dollars. Held, that defendant 
was entitled to costs of the appeal. Opinion by Peck- 
ham, J. Younghanse v. Fengar. 

2. An order of the general term of the supreme 
court, made upon appeal from an order in an action in 
the county court, is not appealable to this court. Ib. 


MUNICIPAL CORPORATION, 


Right to authorize railroad company to use street. — 
Where the common council of a city is empowered by 
the legislature to authorize the laying of railroad 
tracks along or across its streets, subject to the 
claims and compensation for damages to the owners or 
lessees of adjoining property, which the general 
railroad law allows, it has power to allow a branch 
track to be laid from a private elevator across such 
streets to the track of a railroad, to be run by the 
railroad compaay for the transportation of grain, etc., 
to and from the elevator. The compensation is pro- 
vided for in the general railroad act, the ordinance 
therefore giving the authority need not provide for it. 
Opinion by Grover, J. Clarke v. Blackmar et al. 


PRACTICE. 


In an equity action.— Whether a verdict rendered 
by a jury upon questions of fact ordered to be tried 
should be set aside is within the discretion of the 
court, as is also the mode of trial of such an action as 
limited by section 254 of the Code. Hence an order 
setting aside issues already tried, and directing others 
to be settled by a referee and to be tried by a jury, is 
not appealable to this court. Opinion by Grover, J. 
Colie v. Tifft et al. 





78 


THE ALBANY LAW JOURNAL. 








RAILROAD COMPANY. 

1. Liability of for willful acts of servant.— Plaintiff 
was a passenger in the defendant’s car, late in the 
evening upon a down trip,and desired to stop at Spring 
street, and so notified the conductor; at or about 
Spring street she rung, or caused the bell to be rung, 
as a signal for the stopping of the car, and passed out 
on the platform and asked the conductor to stop 
the car, to which he replied that the car was stopped 
enough; she told the conductor she would not get out 
until the car had come to a full stop, whereupon he 
took her by the shoulder with both hands and threw 
her out, and her leg was broken by falling on the pave- 
ment. The evidence was that the push was with vio- 
lence, throwing the plaintiff from the platform over the 
step on to the pavement, and that the act was inten- 
tional onthe part of the conductor. The car was in 
motion at the time, and one of the witnesses testified 
that it was going faster than on a walk. Held, that the 
defendant cannot be charged for the willful act of its 
conductors under the provisions of the act entitled 
“of the law of the road and the regulation of public 
stages.” 1R. 8. 695. 

The conductor is not a driver of a carriage within 
section 6 of said act. Also, held, that putting plaintiff 
offthe car was a wanton and willful trespass, and was 
not the natural or necessary consequence of any thing 
which the defendant had ordered to be done, and defen- 
dant was not liable. The act was a criminal act for 
which the conductor could have been punished crim- 
inally, as well as made to respond in a civil action. 
Opinion by Allen, J. Isaacs v. Third Ave. R. R. Co. 

2. Action against for injuries to infant: evidence. — 
The action was brought for an injury to plaintiff while 
a passenger on the defendant’s road. On the morning 
of the day of the injury, the plaintiff, with his mother, 
took the cars at Seneca Fallsfor Boston. Being unable 
to find a seat in the car with her, he stood up for a few 
miles, and then told his mother he would go forward 
into the smoking car. At first she objected to this, but 
finally consented, directing him to return to her about 
noon. When the cars reached Rome and had stopped, 
the plaintiff started to return to his mother, and, by a 
sudden starting of the train, was thrown under the cars 
and seriously injured. Plaintiff at the time was twelve 
years old. Held, that the mother permitting him to go 
from one car to another, under the circumstances, was 
per se a negligent act. Also, held, that a newspaper ac- 
count of the transaction, prepared from accounts re- 
ceived on the day and at the place of the accident, 
which was offered in evidence by defendant’s counsel, 
was properly excluded. Defendant gave in evidence 
the statements and declarations of the plaintiff, in 
respect to the circumstances of the injury done, after 
the occurrence, and thereupon plaintiff was permitted 
to prove by another witness his own declarations re- 
lating to the same subject, independent declarations, 
although made not far from the time of those already 
in evidence. Held error ; also, held, that delay in bring- 
ing the action was properly explained by evidence of 
negotiations with defendant for a settlement. Opinion 
by Allen, J. Downs v. N. Y. C. R. R. Co. 

SURFACE WATER. 

Right of drainage: diversion.—On and prior to 
January, 1849, one N. owned a tract of land, on the 
western part of which was a swamp; a small creek, 
having its origin near by, entered these premises, and 
its waters were absorbed in theswamp. Torelieve the 





land from these waters, drains were made by the 
owner of the tract, at different times before 1849, and 
among others a drain by means of an open ditch now 
known as the “Curtiss”’ ditch, running easterly to a 
cove, and a drain by means of a similar ditch known as 
the “‘canal”’ or “State’’ ditch, running northerly. 
The Curtiss ditch was deepened from time to time, and 
formed an artificial channel through which a living 
stream of water ran throughout the year, and furnished 
water for pasturage, horses and cattle, at the east end 
of the tract where the cove was located. 

In January, 1849, N. sold the tract in five different 
parcels, each deed conveyed the land with the appur- 
tenances with warranty in the usual form, and neither 
deed contained any reference to any ditch or stream of 
water. Plaintiff became the owner of lot No. 5, which 
contained a portion of the cove. Defendant owned lot 
No. 1, which embraced the marsh and the canal ditch. 

Subsequently to 1849, both the said ditches became 
so obstructed from neglect that the land in lot No.1 
was again marshy and untillable. The then owner of 
that lot undertook to clear out and enlarge the canal 
ditch and its connections, so as to make a more efficient 
drain in that direction, and, in 1864, deepened the 
same ditch for the same purpose. The defendant, 
having purchased the lot in 1865, continued the same 
work for the same purpose, and thereby caused water 
to flow from the marsh through the canal ditch, which 
would otherwise have passed through the cove ditch. 
For that diversion this suit was commenced in January, 
1866. Held, that the owners of the soil on which surface 
waters stand may lawfully lead them off in such direc- 
tion and in such quantity as he sees fit, taking care 
only that he does not injure his neighbor by discharg- 
ing them upon him in an unusual quantity or at an 
unusual place. He has the right to change at pleasure 
the direction of the drainage; but whereas in this case 
he has dug a ditch, making a permanent channel! in 
which the waters gathered in the marsh flow in a con- 
tinuous stream, mutually benefiting the lands drained 
and the lands to which is conveyed a supply of good 
water, and while these reciprocal benefits and burdens 
were existing and apparently has divided the track into 
parcels, and conveyed to different grantees who con- 
tracted with reference to such a condition of the lanus, 
the respective grantees have no right to change the 
relative condition of one parcel to the injury of an- 
other. 

The purpose for which the change was made by the 
grantor does not entirely control the question, but the 
question is, did the purchaser at the time of negotiating 
the purchase, consider and have a right to consider the 
benefits derived from the ditch by the land which he 
was purchasing? The benefits and burdens of such a 
ditch are to be enjoyed and borne by all the parties 
proportionally. Opinion by Folger, J. Curtiss v. 
Ayrault. ' 


TITLE TO NEGOTIABLE INSTRUMENTS: 


Effect of negligence on title of bona fide purchaser of 
stolen bonds.—This action was trover, to recover the 
value of three one thousand dollar coupon bonds of the 
Milwaukee and St. Paul Railroad Company, which 
were payable to bearer. There was originally attached 
to or accompanying each of the bonds a certificate which 
stated in substance, that, upon the surrender of the 
certificate and bond, the holder was entitled to full 
paid preferred stock. This certificate was referred to 
in the body of the bonds. When the bonds were pur- 
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chased by plaintiff they were not attached. Plaintiff 
delivered the bonds to defendant to sell, who discovered 
they were stolen, refused to surrender them, but noti- 
fied the original owner, who brought an action to re- 
cover possession of them, and they were taken by 
the sheriff by virtue of process therein. Plaintiff was 
made defendant in the replevin suit brought by the 
original owner of the bonds. Held, that the title of 
a bona fide purchaser for value of stolen negotiable 
paper, including bonds payable to bearer, is not im- 
paired by negligence; he is not bound to exercise such 
care and caution as wary, prudent men would exercise. 
That the absence of the certificates did not of itself 
prove fraud or bad faith but might be a circumstance 
of some weight in determining the question. Also held, 
that the suit in replevin presented no defense to this 
action. Opinion by Peckham, J. Welsh v. Sage. 


——__-o—__—_—_ 
THE BARNARD IMPEACHMENT TRIAL. 


SARATOGA, July 31, 1872. 


The court room was filled on Wednesday last by both 
ladies and gentlemen, the chief object of interest be- 
ing Miss Josephine Mansfield, whose evidence was to 
begiven that morning. After reading a large amount of 
documentary evidence relating to the Nyce suit, Miss 
Mansfield took the stand. Curiosity was at its maxi- 
mum, but it was doomed to disappointment, as her evi- 
dence was comparatively unimportant. She had seen 
Barnard and Fisk together at her house, where she had 
also entertained others connected, directly or indi- 
rectly, with the Erie ring; Barnard and Fisk were 
warm friends; Fisk had put $1,000 in the bank to the 
credit of one of Barnard’s children, christened in 
honor of the Erie magnate. This was all, but enough 
certainly to reflect dishonor upon the bench. Charles 
Robinson, a farmer, stock-yard keeper, friend ‘‘ from 
boyhood” of Judge Barnard, and receiver in the 
Heath-Raphael case, had loaned Barnard $3,000 shortly 
before his (Robinson’s) appointment as receiver. This 
sum Barnard had repaid to him. This, with a mass of 
evidence relating to orders, injunctions, receivers, etc., 
including some evidence tending to show that Fisk and 
Gould had presented Barnard with several valuable 
dining room chairs, closed the evidence for the mana- 
gers so far as related to the Erie cases. 

The next charge on which evidence was introduced 
was that of undignified and unbecoming language and 
conduct while on the bench. Arthur Johns, a lawyer 
and law court reporter for a New York daily, swore 
that Barnard had said when Judge Clerke was pro- 
posed to him as a referee, that no man need offer that 
person’s name as a referee, as he had lied about him 
and had been his enemy, and that he favored his 
friends and not his enemies. Mr. Beach objected to 
this evidence, and argued strongly against its admis- 
sion, on the ground that, admitting its truth, it did not 
constitute an impeachable offense. The court went 
into private consultation and embodied its decision in 
the following resolution: ‘‘That the objection be 
overruled, but without passing at this time on the 
question whether a judicial officer may be impeached 
for any act other than one which constitutes a crime.” 
This was certainly a novel way of disposing of the 
matter. The same witness proceeded to give other 
specimens of Barnard’s eccentricity or buffoonery, 
and was detailing his remark that “‘he was going to 
scratch, and supposed that would be made the hundred 





and first article of impeachment against him,’”’ when 
Mr. Beach renewed his former objection, and it was 
sustained as to this particular incidence by an almost 
unanimous court. 

The remainder of the evidence so far has been in 
relation to Barnard’s proceeding in the Erie-Susque- 
hanna litigations, the Union Pacific railroad suit, 
and some minor cases, and has developed nothing not 
already known to us all. The evidence has undoubt- 
edly had a telling effect and the fate of the accused it 
would not be difficult to guess. Indeed here, where a 
certain, or uncertain, class find no enjoyment or excite- 
ment outside of ‘“‘ betting,’’ the bets are numerous and 
the odds large against acquittal. The evidence for the 
managers will close to-night, and the trial inside of ten 
days. 

Judge Barnard arrived for the first time on Thursday 
evening, looking a little worn and wearied, and a trifle 
lame from his recent sickness. The court room, not- 
withstanding therain, was filled the next morning by 
those anxious to get a sight of him, but on account of 
the weather he did not go out. Lex. 


++. 
GENERAL STATUTES OF NEW YORK. 


Messrs. Weed, Parsons & Co., of this city, will issue 
during the coming week the General Statutes passed at 
the last session of the legislature. As the session laws 
will not be issued until the last of September or the 
first of October, this collection will prove serviceable 
to those desiring to refer to the new laws. Notes have 
been added referring to statutes, and decisions on like 
subjects. 

——_ > eo ——___—__ 


A WORD TO A CONTEMPORARY. — Common courtesy, 
if not common honesty, should lead the editors of 
legal journals to, at least, give credit where they appro- 
priate to their own use the labors of their contempora- 
ries. We are sorry to say that the editors of the Har- 
risburgh Legat Opinion have been and are particularly 
careless in this regard. In their number for July 20th, 
we notice two quite lengthy articles— one on ‘“‘ Dam- 
ages by Railway Trains,’’ and the other on ‘“‘ Guaran- 
ties under Seal’? — appearing apparently as editorials, 
but which were really appropriated — without credit — 
the first from this journal and the second from an 
English contemporary. 


+2 
oo 





FAILURE OF JUSTICE. — Warwick appears to be ina 
bad way. The local juries persist in refusing to convict 
criminals in cases where there is no doubt as to their 
guilt, and the town council have even found it neces- 
sary to petition government to abolish the quarter 
sessions at that place, on the ground that it is impossi- 
ble to get justice administered there. On Friday last 
the jury had the coolness to acquit a man charged with 
a violent highway robbery, who was caught in the act 
by a policeman with the prosecutor’s property in his 
possession, and who remarked that “ he knew he was 
done, and should plead guilty.” This extraordinhry 
conduct on the part of the jury led to some strong ob- 
servations from the recorder, who characterised the 
ease as the clearest he had ever had before him, and 
promised all assistance in his power to the local au- 
thorities in endeavoring to secure the desirable object 
of getting the court of quarter sessions translated. — 
Pall Mali Gazette. 
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ENGLISH NOTES. 

The bill for legalizing marriage with a deceased wife’s 
sister has been withdrawn in the house of commons, 
there being no possibility of its passing this session. 

Parliament has decided to pay ex-Governor Eyre the 
expenses incurred by him in defending himself from 
prosecutions growing out of his conduct in J 


such society, and after providing for the ascertain- 
ing and payment of the debts of such society, and 
the necessary costs and expenses of such sale and 
proceedings for dissolution, so far as the proceeds 
of such sale shall be sufficient to pay the same, such 
court may order and direct any surplus of such pro- 
ceeds remaining after paying such debts, costs and 





The costs of administering justice in England under 
the existing scheme is £1,157,010; and the estimated 
cost under the scheme proposed by the lord chancellor 
is £802,700, saving £354,310. 

It is said that before parliament takes its vacation 
the government will send in a communication in rela- 
tion to the proceedings before the Geneva tribunal of 
arbitration. 

Mr. Robert Alexander, compiler of Fisher’s Digest, 
has been appointed secretary of the judicature com- 
mission, succeeding Mr. J. J. Bradshaw, who was ap- 
pointed judge of the Northumberland county courts 
in October, 1871. 

The London Times of the 17th inst., in commenting 
upon the issue of the trial of Stokes, says: “ At the 
bottom of what we call this miscarriage of justice is 
that indifference Americans feel for violent crimes in 
which both the murderer and the victim are row- 
dies.”’ 

The Tichborne claimant publishes a newspaper of 
four pages in London called the Tichborne Gazette, 


which contains among other matter the names of sub-* 


scribers to the fund by which he purposes defending 
himself on the charge of perjury and renewing his suit 
for the Tichborne estates. 


During a discussion in the house of commons on the 
23d inst., upon the subject of the arrival of French 
communists in England, Sir Robert Peel, after alluding 
to the fact that Germany had expelled the Jesuits, 
asked Mr. Gladstone whether the government intended 
to enforce that section of the Roman Catholic re- 
lief act of 1829, which provides for the banishment 
from England of all members of the Society of Jesus. 
Mr. Gladstone, in reply, said, the subject was an im- 
portant one, and must be taken into serious considera- 
tion by the government; and added, that though the 
law in question was now nearly a half century old no 
steps had ever been taken for its enforcement. 


——- ope 
NEW YORK STATUTES AT LARGE. 


CHAP. 424. 


Aw Act to provide for the dissolution of religious so- 
cieties, except in the city and county of New York, 
and for the sale and disposition of the proceeds of 
the property of such societies. 


Passep April 27, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Section 1. Whenever any religious society incorpo- 
rated by law shall cease to act in its corporate capacity 
and keep up the religious services, it shall be lawful 
for the supreme court of this State, upon the applica- 
tion of a majority of the trustees thereof incorporated 
by law, except in the city and county of New York, 
in case said court shall deem it proper so to do, to order 
and decree a dissolution of such religious society, 
and for that purpose to order and direct a sale and 
conveyance of any and all property belonging to 





exp , to be devoted and applied to any such relig- 
ious, benevolent, or charitable objects or purposes as 
the said trustees may indicate by their petition and 
the said court may approve. 

§ 2. Such application to said court shall be made by 
petition, duly verified by said trustees, which petition 
shall state the particular reason or causes why such 
sale and dissolution are sought; the situation, condi- 
tion, and estimated value of the property of said so- 
ciety or corporation, and the particular object or pur- 
poses to which it is proposed to devote any surplus of 
the proceeds of such property; and such petition shall, 
in all cases, be accompanied with proof that notice of 
the time and place of such intended application to said 
court has been duly published, once in each week for 
at least four weeks successively, next preceding such 
application, in a newspaper published in the county 
where such society is located. 

§ 3. In case there shall be no trustees of such relig- 
ious society residing in the county in which such 
society is located, such application may be made, and 
such proceedings taken, by a majority of the members 
of such religious society residing in such county. 

§ 4. This act shall take effect immediately. 


CHAP. 782. 


Aw Act to amend section one hundred and fifty-six 
of article four of chapter three of title two of part 
four of the Revised Statutes, in relation to bodies of 
deceased convicts at Auburn State prison. 


PAssED May 20, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enuct as follows: 

Section 1. Section one hundred and fifty-six of 
article four of chapter three of title two of part four 
of the Revised Statutes is hereby amended so as to 
read as follows: 

§ 156. It shall in like manner be the duty of the 
warden of the Auburn State prison, whenever a convict 
shall die in that prison, whose body shall not be taken 
away for interment by his relatives or friends within 
twenty-four hours after his death, to deliver, on de- 
mand, such dead body to the agent of the medical 
faculty of the university of Buffalo, or to the agent of 
the college of physicians and surgeons of the Syracuse 
university, so that one-half of the number of such dead 
bodies shall be delivered to each institution. 

§ 2. This act shall take effect immediately. 


CHAP. 788. 


Aw Act to amend part one, chapter eleven, title three, 
article two, section forty-three of the Revised 
Statutes, in relation to constables. 

PAssED May 20, 1872; three-fifths being present. 
The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


SxcTrIon 1. Section forty-three of article two of title 
three of chapter eleven of part one of the Revised 
Statutes is hereby amended so as to read as follows: 

§ 43. Every person chosen or appointed to the office 
of constable, before he enters on the duties of his 
office, and within eight days after he shall be notified 
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of his election or appointment, shall take and subscribe 
the oath of office provided by the constitution, and 
shall execute, in the presence of the supervisor ortown 
clerk of the town, with at least two sufficient sureties, 
to be approved of by such supervisor or town clerk, an 
instrument in writing, by which such constable and 
his sureties shall jointly and severally agree to pay to 
each and every person who may be entitled thereto, all 
such sums of money as the said constable may become 
liable to pay on account of any execution which shall 
be delivered to him for collection; and shall also 
jointly and severally agree and become liable to pay 
each and every such person for any damages which he 
may sustain from or by any act or thing done by said 
constable, by virtue of his office of constable. Every 
constable so chosen or appointed shall, in good faith, 
be an actual resident of the town or ward in which he 
shall be chosen or appointed. 


CHAP. 820. 


Aw Act to authorize the formation of corporations to 
provide the members thereof with lots of land suit- 
able for homesteads. 

PASSED May 22, 1872. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows : 

Section 1. Any number of persons, not less than 
three, may associate and form themselves into an in- 
corporated company for the purpose of accumulating 
a fund for the purchase of real estate, paying off in- 
cumbrances thereon, the improvement and the sub- 
division thereof into lots or parcels suitable for 
homesteads, and the distribution of such lots or 
parcels among the shareholders. 

§ 2. Such persons shall severally subscribe articles of 
association, in which shall be set forth the name and 
objects of the association or corporation, the time for 
which the same is limited to exist, the amounts of 
capital stock and the number of shares into which it 
is proposed to be divided, the number of directors and 
officers, their terms of office, and such other regulations 
as may be necessary to enable the corporation to carry 
on its business and accomplish its objects, and how 
amendments thereto may be made. 

§3. A certificate in writing shall be made, duly 
signed and acknowledged by three or more of the 
persons proposing to form such corporation, before 
some officer competent to take acknowledgments of 
deeds, in which shall be set forth the corporate name 
of the association, its principal objects, the amount of 
the capital stock, the number of shares, the time of its 
existence, the number of directors who shall manage 
the concerns of the association, their names, and the 
name of the city, town or county in which the office or 
principal place of business is to be located, shall be 
filed in the office of the county clerk of the county in 
which the office or principal place of business is 
intended to be located, and a copy thereof, duly cer- 
tified under the hand and seal of such county clerk, in 
the office of the secretary of state of the State of New 
York, and thereupon the persons who have subscribed 
the said certificate, and such other persons who have 
become members of such association, and their suc- 
cessors, shall be a body corporate by the name of the 
corporation specified in said certificate, and shall 
possess the powers and privileges specified therein, 
subject to the provisions contained therein, and no 
further; and they shall, by their corporate name, be 
capable in law of purchasing, holding, conveying and 





improving any personal or real estate or property 
whatever, which may be necessary to enable said 
associates to carry on the operations named in said 
certificate. 

§ 4. It shall be lawful for the directors to call in and 
demand from the shareholders, respectively, all such 
sums of money as they have agreed to pay, and by 
them subscribed, at such times and in such payments 
or installments as the articles of association shall pre- 
scribe, under the penalty of forfeiture of the shares 
of stock subscribed for, and all deposits, assessments 
and previous payments made thereon toward the 
principal funds of the association, and the property 
acquired therewith and owned by the association, if 
payment shall not be made by the stockholder within 
thirty days after a demand; notice requiring such 
payment having been sent to the address of the stock- 
holder, as such address had been stated by such 
stockholder. 

§5. All corporations formed under this act shall 
have power to borrow money for temporary purposes 
not inconsistent with the objects of their organization, 
and to loan to their own members or other persons any 
moneys belonging to such corporation and not needed 
for immediate use, on approved marketable securities, 
for which they may pay or receive a commission, as 
shall be agreed in writing by parties thereto, not con- 
trary to law; nor shall such indebtedness exceed at any 
one time one-half of the aggregate amount of the 
shares and parts of shares and the income thereof actu- 
ally paid in and received. Such corporation, however, 
for the purpose of completing the purchase of land to 
be subdivided and distributed among the shareholders, 
may borrow, upon the security of the land so purchased, 
or the land owned or held by them at the time of mak- 
ing such loan or loans, any sum or sums of money 
which shall not exceed ninety per cent of the purchase- 
money of such land. 

§6. Parents, guardians, executors, or other legal 
representatives may take and hold shares in such asso- 
ciations in behalf and for the use of minor children; 
provided, the cost of such shares, and the amount of 
deposits and assessments thereon to be paid from the 
personal earnings of such minor children, or the earn- 
ings or money of such parent or representatives for this 
purpose voluntarily bestowed. Married women may 
take and hold shares in such association, provided the 
cost of such shares and the amount of deposits and 
assessments shall be paid from their personal earnings 
or money of their children voluntarily bestowed for 
this purpose, or from property bequeathed or given to 
them, or given to them by persons other than their 
husbands. 

§ 7. Every such corporation shall terminate, except 
for the purpose of settling its affairs, at the expiration 
of the time stated in the articles of association for its 
existence, or whenever it is dissolved in the manner 
provided in the articles of association; but no divi- 
dend of the funds belonging to the corporation, or the 
proceeds of property owned by the corporation, shall 
be paid to the shareholders upon such dissolution, until 
all the debts of the association shall have been paid or 
otherwise sufficiently provided for. 

§ 8. Each association formed under the provisions of 
this act shall, at the close of its first year’s operations, 
and annually at the same period in each year there- 
after, publish, in at least one newspaper of general cir- 
culation published in the city, town or county where 
the principal office or place of business of such corpo- 
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ration is located, a concise statement, verified by the 
oath of its president and secretary, showing the actual 
financial condition of the association, and the amount 
of its property and liabilities, specifying the same par- 
ticularly. 

§ 9. Allshareholders of any association, formed under 
the provisions of this act, shall be liable to the credi- 
tors of such association to an amount equal to the paid 
up assessments on the stock held by them respectively, 
for all debts contracted by such association until the 
amount to be paid for the shares is fully paid; the 
directors and officers of every association formed under 
the provisions of this act shall be personally liable for 
any fraudulent use, disposition or investment of any 
money, securities or other property belonging to such 
association, or for any loss which shall be incurred by 
any investment or use made by such directors or offi- 
cers, other than such as are mentioned in and sauthor- 
ized by the articles of association; but no director or 
officer of any such association shall be liable, as afore- 
said, unless he authorized, sanctioned or approved, or 
made such fraudulent use, disposition or investment, 
as aforesaid. 

§ 10. No person holding any stock in such corporation 
as executor, administrator, guardian or trustee, and no 
person holding such stock as collateral security shall 
be personally subject to any liability as stockholder of 
such corporation; but the person pledging such stock 
shall be considered as holding the same, and shall be 
liable as stockholder accordingly; and the estate or 
funds in the hands of such executor, administrator, 
guardian or trustee, shall be liable in any like manner, 
and to the same extent as the testator or intestate, or 
the ward or person interested in such trust fund, would 
have been if he, she or they had been living or compe- 
tent to act, and held the same stock in his, her or their 
own name or names. 

§ 11. Every such executor, administrator, guardian 
or trustee shall have the right of having the share or 
shares of stock in hand represented at all meetings of 
the company, subject to the provisions of the articles 
of association ; and every person who shall pledge stock 
as aforesaid may, nevertheless, represent the same at 
all such meetings, and may vote accordingly as a stock- 
holder. 

§ 12. In case it shall happen at any time that an elec- 
tion of officers shall not be made on the day designated 
by the by-laws or articles of association of such corpo- 
ration, at the time for holding such election, the cor- 
poration shall not for that reason be dissolved; but it 
shall be lawful on any other day thereafter to hold an 
election for directors in such manner as may be pro- 
vided for by said by-laws or articles of association; 
and all acts of directors or officers shall be valid and 
binding as against such company until their successors 
are elected and qualified. 

§ 13. Any corporation which may be formed under 
the provisions of this act may increase or diminish its 
capital stock, by complying with the provisions of this 
act, to any amount, not exceeding one million of dol- 
lars, which may be deemed sufficient and proper for 
the purpose of the corporation; but, before any such 
corporation shall be entitled to diminish the amount 
of its capital stock, if the amount of its debts and 
liabilities shall exceed the amount of capital to which 
it is proposed to be reduced, such amount of debt and 
liabilities shall be satisfied and reduced so as not to 
exceed such diminished amount of capital. 

§ 14. Whenever any such corporation shall desire to 





increase or diminish the amount of its capital stock, it 
shall be the duty of the directors or trustees to pub- 
lish a notice, signed by at least a majority of them, in 
@ newspaper of general circulation, published in the 
city, town or county where the principal office or place 
of business of such corporation is located, for at least 
ten days, and to deposit a written or printed copy there- 
of in the post-office, addressed to each shareholder, at 
his business office or usual place of residence, or to the 
address left at the office of the company, in writing, at 
least ten days previous to the day fixed upon for hold- 
ing such meeting, calling a meeting of the stockholders, 
which notice shall specify the object of the meeting, 
the time and place when and where such meeting shall 
be held, and the amount to which it shall be proposed 
to increase or diminish the capital; and a vote of at 
least two-thirds of all the shares of stock issued shall 
be necessary to an increase or diminution of the amount 
of its capital stock. 

§ 15. If, at any meeting provided for in the preceding 
section of this act, stockholders shall appear in person, 
or by proxy, in numbers representing not less than 
two-thirds of all the stock issued by the corporation, 
the meeting shall organize and proceed to a vote of 
those present in person, or by proxy; and if, on can- 
vassing the votes, it shall appear that a sufficient 
number of votes has been given in favor of increasing 
or diminishing the amount of capital, a certificate of 
the proceedings, showing a compliance with the pro- 
visions of this act, the amount of capital actually paid 
in, the whole amount of debts and liabilities of the 
corporation, and the amount to which the capital 
stock shall be increased or diminished, and how the 
same is to be done, shall be made out, signed and veri- 
fied by the affidavit of the chairman, and attested by 
the secretary of the meeting; and such certificate shall 
be acknowledged by the chairman, and filed as re- 
quired by the third section of this act; and, when so 
filed, the capital stock of such corporation shall be in- 
creased or diminished to the amount specified in such 
certificate. 

§16. The copy of any certificate of incorporation 
filed in pursuance of this act, certified by the county 
clerk or his deputy to be a true copy of such certificate 
and the whole thereof, shall be received in all courts 
and places as presumptive evidence of the facts therein 
stated. 

§ 17. No loan made by any sudh association to any 
one of its members may exceed in amount the par 
value of the capital stock for which such member may 
have subscribed. 

§ 18. The directors of such corporations shall have 
power to make such prudential by-laws and regulations 
as they shall deem proper forthe management and 
disposition of the stock and business affairs of such 
corporation, not inconsistent with the laws of this 
State ‘or of the articles of the association; and pre- 
scribing the duties of directors, officers and servants 
that may be employed; for the appointment of officers 
and agents; for the security of the funds of the cor- 
poration, and for carrying out the objects and purposes 
of such corporation. 

$19. The legislature may at any time hereafter 
amend or repeal this act, and such amendment or 
repeal shall not, nor shall the dissolution of any com- 
pany, take away or impair any remedy given against 
such corporation, its stockholders or officers, for any 
liability which shall have been previously incurred. 

§ 20. The shares held by the members of associations 
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incorporated under the provisions of this act, together 
with any amounts of deposits or assessments made on 
account thereof, shall be exempt from attachment or 
sale on execution for debt, to an extent not exceeding 
one thousand dollars, in such shares, deposits or assess- 
ments, at their par value; provided, the person hold- 
ing such shares is not the owner of a homestead. 
§ 21. This act shall take effect immediately. 


CHAP. 838. 


An Act to amend “ An act to secure to creditors a ane 
division of the estates of debtors who conve y 
assignees for the benefit of creditors,’’ passed April 
thirteenth, eighteen hundred and sixty. 

PASSED May 22, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTION 1. Section four of ‘‘ An act to secure to 
creditors a just division of the estates of debtors who 
convey to assignees for the benefit of creditors,’’ passed 
April thirteen, eighteen hundred and sixty, is hereby 
amended so as to read as follows: 

§ 4. After the lapse of one year from the date of such 
assignment, the county judge of the county where 
such inventory is filed shall have power to issue a 
citation or summons compelling such assignee or 
assignees to appear before him, and show cause why 
an account of the trust funds arising under any such 
assignment should not be made, and in case the said 
county judge deem the cause, if any shown, not 
sufficient, he shall have power to proceed and take 
such accounting, and to decree the payment to any 
petitioning creditor or creditors their just proportion- 
ate share of such fund, or to take a final accounting 
thereof, and distribute and divide said fund between 
the claimants and persons entitled thereto. Such 
citation or summons may be issued, and such account- 
ing had, on the application of the said assignee, his 
surety or sureties, or any person interested in said 
trust estate, which application shall be by petition, 
duly verified, stating the facts on which it is founded, 
and showing the relation the petitioners bear to or the 
interest they have in said trust estate, and stating, as 
far as the petitioners can, all other persons interested 
in said trust fund. Such citation must be served and 
said accounting shall be had and conducted just as 
citations are served, and as accountings for the estates 
of deceased persons are had and conducted by surro- 
gates. All laws governing surrogates on such ac- 
countings are made applicable as far as may be to pro- 
ceedings under this act, and the county judge before 
whom any proceeding is pending shall have all powers 
granted surrogates therein. He may also examine the 
parties and all other persons as witnesses in relation 
to such assignment and accounting and all other 
matters connected therewith, and shall have the power 
of the county court in like cases to compel their at- 
tendance before himself or any referee whom he may, 
and is hereby authorized, to appoint, to take and report 
to him such evidence. All orders or decrees in these 
proceedings shall have the same force and effect and 
may be entered, docketed, enforced and appealed 
from the same as like orders or decrees of the county 
court in an original action brought therein. In case 
the county judge of the county where such inventory 
is filed on presentation of the petition is, or he or his 
successor in office at any time during the pendency 
of any proceeding shall become for any reason inca- 
pacitated to take or continue such accounting, such 





county judge or his successor shall, by order, transfer 
such accounting to the county judge of some adjoining 
county, and thereupon such proceeding shall be trans- 
ferred to said county judge as in said order stated, 
and he shall have all the powers and proceed in like 
manner as the county judge with whom the petition 
was filed would have done had he not been inca- 
pacitated and no order been entered transferring the 
same; and all subsequent proceedings, orders or 
decrees made by said county judge to whom such pro- 
ceeding has been thus transferred shall have the same 
force and effect as in proceedings where the petition is 
originally filed with him. In case any assignee has 
died during any proceeding now pending or unde- 
termined under the act hereby amended, or shall 
hereafter die during the pendency of any proceeding 
under this act, his personal representatives or successor 
in office or both may be brought in and substituted in 
said proceeding, on such notice of not less than eight 
days as the county judge before whom said proceeding 
is pending may order, in all cases and with like force 
and effect as if said accounting had been an action in 
any court having jurisdiction thereof, and any decree 
afterward made in said proceeding shall bind the said 
parties thus substituted, and the property of the 
deceased assignee as in such action. 
§ 2. This act shall take effect immediately. 


CHAP. 843. 


Aw Act to amend an act entitled ‘‘ An act supplemen- 
tary to the act entitled ‘An act toauthorize the 
formation of railroad corporations, and to regulate 
the same,’ passed April second, eighteen hundred 
and fifty.” 


PAssED May 23, 1872; three-fifths being present. 


T he People of the State of New So represented in 
Senate and Assembly, do enact as follow 


SEcTION 1. Section five of chapter ~~ hundred and 
ninty-seven of the laws of eighteen hundred and 
sixty-six is hereby amended to read as follows: 

“§ 5. Any railroad corporation now existing or 
hereafter to be formed under the laws of this State 
may extend the time for the continuance of such cor- 
poration, beyond the time named for that purpose 
in the original act of incorporation or articles of 
association of such corporation, by the consent of 
the holders of two-thirds in amount of the stock of 
such corporation, in a certificate.to be signed and 
proved, or acknowledged by the stockholders signing 
the same, so as to entitle it to be recorded, in the 
office of the secretary of state, in the book kept in 
said office for the record of articles of association of 
railroad companies; and thereupon the time of the 
existence of such corporation shall be extended for the 
period designated in such certificate, and such cor- 
poration shall, from that time during its existence so 
extended, possess all the rights, privileges and fran- 
chises at that time enjoyed or exercised by such cor- 
poration.” 

§ 2. Whenever two railroad companies for a portion 
of their respective lines embrace the same location of 
line, or whenever their lines connect or are tributary 
to each other, such companies may by agreement pro- 
vide for the construction by one of said companies of 
so much of said line as is common to both or connects 
with its own line, and for the manner and terms upon 
which the business thereon shall be performed; and 
the company so constructing the common or con- 
necting and tributary portion of road shall, if the 
terms of such agreement so provide, be entitled to 
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have and receive all the town bonds which have been 
or may be authorized to be issued to either company 
in aid of the construction thereof, and the towns 
authorized to issue such bonds are hereby authorized 
and required to exchange the same for the stock or 
bonds of the railroad company that shall, under such 
agreement, construct a railroad upon the line desig- 
nated therein, to an amount specified in the petition 
of the tax payers, or remaining unpaid on their sub- 
scription to the stock of either of said railroad com- 
panies. Nothing in this act contained shall be con- 
strued so as to compel the commissioners of any town 
that has assented to bond for railroad purposes for any 
specified line of railroad to surrender the bonds of any 
such town to any other railroad organization, until the 
assents of a majority of the tax payers, owning a 
majority of the property appearing upon the assess- 
ment roll of such town, has been first obtained. 
§ 3. This act shall take effect immediately. 
CHAP. 826, 


Aw Act to repeal chapter six hundred and sixty-eight 
of the laws of eighteen hundred and seventy-one, 
entitled ‘‘ An act to provide forthe payment of coun- 
sel, required to be employed on behalf of the State, 
in pursuance of the provisions of section two of 
chapter three hundred and twenty-one of the laws 
of eighteen hundred and seventy.” 


PassEeD May 22, 1872; three-fifths being present. 


The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 


Section 1. Chapter six hundred and sixty-eight, 
laws of eighteen hundred and seventy-one, entitled 
*An act to provide for the payment of counsel re- 
quired to be employed on behalf of the State in pur- 
suance of the provisions of section two of chapter 
three hundred and twenty-one of the laws of eighteen 
hundred and seventy,” is hereby repealed. 

§ 2. This act shall take effect immediately. 

Cuap. 829. 
Aw Act in relation to the formation of railroad com- 
panies. 
PASSED May 22, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEecTION 1. Whenever any number of persons, not 
less than twenty-five, shall make and sign, or shall 
before the passage of this act have made and signed, 
articles of association, containing the statements re- 
quired by section one of an act entitled ‘‘An act to 
authorize the formation of railroad corporations and 
to regulate the same,’’ passed April second, eighteen 
hundred and fifty, except the names and places of 
residence of thirteen directors of the company as 
therein provided: and thereafter thirteen directors 
have been chosen at a meeting of subscribers to such 
articles, and the names and places of residence of such 
directors so chosen have been inserted in such articles 
so subscribed, and there has been indorsed thereon the 
affidavit prescribed by the second section of said act, 
and said articles have been filed and recorded in the 
office of the secretary of state; thereupon, the persons 
who have subscribed such articles, and all persons who 
shall thereafter become stockholders in such company 
shall be a corporation by the name specified in such 
articles of association, and have the same powers and 
privileges, and be subject to the same liabilities, as 
though such articles had when signed contained the 
names and places of residence of such directors. 

§ 2. This act shall take effect immediately. 





CuHap. 458. 


Aw ActT to provide for the formation of free public 
libraries. 


PASSED May 1, 1872; three-fifths being present. 


The Pe of the State of New York, represented in 
Senate paw pre ein do enact as follows: 


SEcTION 1. Each town, and city and village in this 
State may, by resolution duly adopted by their common 
council, board of trustees and town auditors, respect- 
ively, establish and maintain a free public library 
therein, with or without branches, for the use of the 
inhabitants thereof, aud provide suitable rooms there- 
for, under such regulations for its government as may, 
from time to time, be prescribed by the board of town 
auditors of the town, or the city counsel, or the board 
of trustees of the village: provided, nevertheless, when 
any village shall establish a library under this act it 
shall be exempt from any charge for the establishment 
or maintenance of any library in the town in which it 
is situated. 

§2. Any town or city or village may appropriate 
money for suitable buildings or rooms, and for the 
foundation of such library a sum, not exceeding one 
dollar for each of its legal voters who voted at the next 
preceding annual election therein, in the year next 
preceding that in which such appropriation is made; 
and may also appropriate annually for the maintenance 
and increase thereof, or of any public library duly or- 
ganized under the laws of this State in said town, city 
or village, asum not exceeding fifty cents for each of 
its legal voters as aforesaid, in the year next preceding 
that in which such appropriation is made, and may re- 
ceive, hold and manage any devise, bequest or dona- 
tion for the establishment, increase or maintenance of 
a free public library within the same. The moneys 
herein authorized to be appropriated shall be audited, 
assessed, levied and collected as other town, village or 
city charges are now audited, assessed, levied and col- 
lected; provided, no such money shall be appropriated 
unless a majority of all the taxable inhabitants of said 
town, city or village where such library is to be located, 
petitioned to the board mentioned in the first section, 
in writing, for the establishment of such library. In 
obtaining signatures or consents to such petition for 
said library, reference shall be had only to the last pre- 
ceding assessment roll of such town, city or village, 
and when the genuineness of such signatures to such 
petitions or consent, and the fact that said signatures 
constitute a majority of the tax payers as aforesaid 
shall be proven to the satisfaction of the judge of the 
county in which said library is to be located, the suffi- 
ciency of which proof shall be certified by such county 
judge, said petition or consent, together with said cer- 
tificate of said county judge, shall be filed by the clerk 
of such town, city or village in the county clerk’s 
office of the county in which such library is to be es- 
tablished. 

§ 3. This act shall take effect immediately. 


Cap. 519. 

An Act to repeal chapter two hundred and forty-five 
of the laws of eighteen hundred and seventy-one, 
entitled ‘An act relating to military exemptions.” 

PassEep May 4, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. Chapter two hundred and forty-five of 
the laws of eighteen hundred and seventy-one, enti- 
tled “An act relating to military exemptions,” is 
hereby repealed. 

§ 2. This act shall take effect immediately. 
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LEX LOCI CONTRACTUS AND STATE 
LIQUOR LAWS. 


It is a general principle of the law that contracts 
valid by the law of the place where they are made are 
valid everywhere and will be enforced in the jurisdic- 
tion to which parties may be compelled to resort to 
enforce them. To this general rule, however, there is 
this important exception, that no nation or State is 
bound to recognize or enforce contracts which its 
government may deem injurious to its own interests 
or the welfare of its people or which are in fraud and 
violation of its own law. Such contracts are con- 
sidered as nullities in every country affected by such 
considerations, although they may be valid by the 
place where they are made. Story on Conflict of 
Laws, § 244. The reason of this exception is, that 
since the authority of the acts and contracts made in 
other States is admitted beyond the State only from 
comity, and not of right, every State may judge for 
itself how far that comity ought to extend, and to 
limit it so that it shall not work prejudice to the State. 

One of the most difficult questions that our courts 
have to deal with is to determine precisely how far this 
comity ought to be extended, or, in other words, to 
what extent they will go in sustaining an exception 
that takes out of the general rule and invalidates a 
contract sought to be enforced before them, which, 
though entirely legal when made, is regarded in the 
jurisdiction of the former as contrary to morality 
or the provisions of local statutes. 

A question of this character has recently come be- 
fore the supreme judicial court of New Hampshire, 
and has elicited from that court a most elaborate and 
able opinion. The case is that of Hill v. Spear, and 
will be reported in the 50th volume of the reports of 
that State. That was an action of trover by Hill 
against Spear, a deputy sheriff, for attaching property 
on a writ in favor of Stewart against Emerson. Hill 
claimed to have purchased a part of the attached 
property from Emerson. The main question was, 
whether Stewart was acreditor of Emerson. Stewart 
lived in New York, and was a wholesale dealer in 
liquors, and Emerson kept a liquor saloon in New 
Hampshire. Stewart had frequently sold liquors to 
Emerson, which were retailed to his customers; had 
on several occasions visited Emerson’s saloon, and, on 
one occasion, solicited orders for liquors.. Shortly after 
this Emerson, by letter, ordered liquors from Stewart, 
which was delivered to a carrier in New York, directed 
to Emerson in New Hampshire, and received by him. 
The sale of liquor in New Hampshire is prohibited 
except by town agents, and the plaintiff insisted that 
Stewart, by coming into the State and there soliciting 





orders for liquor, knowing that, if purchased, they 
were to be sold by the purchaser in violation of the 
law, committed an indictable offense; that he was an 
aider or accessory to the offense of selling the liquors 
by Emerson; that the contract of sale, upon which 
Stewart claimed as a creditor of Emerson, grew out 
of and was connected with an immoral and an illegal 
act, and was, therefore, not to be protected or enforced 
by the court; and that Stewart, therefore, was not, 
as a creditor of Emerson, entitled to impeach the valid- 
ity of the alleged sale by Emerson to the plaintiff. 
It was held, by the court, Bellows, C. J., and Smith, 
J., dissenting, that the case was governed by the lex 
loci contractus, and the contract of sale from Stewart 
to Emerson enforceable in that forum. 

The authorities bearing upon the question were 
carefully collated by Foster, J., who delivered the 
opinion of the court as follows, with the exception of 
some slight condensations, which we have been com- 
pelled for lack of space to make. 

“Judge Metcalf, in his work on Contracts, pages 260, 
261, uses the following language: “ As ‘courts will 
not lend their aid to enforce a contract entered into 
with a view of carrying into effect any thing which 
is prohibited by law,’ they will not allow a party who 
sells goods, knowing that the buyer is to use them in 
contravention of a statute, to recover the price. Thus, 
where an Englishman in Guernsey sold goods and 
assisted in packing them in a particular manner, for the 
purpose of their being smuggled into England, it was 
held that the seller could not recover pay for them. 
Biggs v. Lawrence, 3 T. R. 454. And the same 
doctrine was applied where the seller was a foreigner, 
who sued on a bill of exchange given for goods which 
he had assisted in smuggling into England. He could 
not resort to the laws of England, which he had 
assisted to evade. Clugas v. Penalula, 4 T. R. 466; 
Waymell v. Reed, 5 id. 599. Where an English mer- 
chant chartered a vessel of a merchant in New York, 
while the non-intercourse laws of the United States 
were in force, for the purpose of conveying a cargo from 
New York to Fayal, to be transported thence to 
England, it was held, that he could not maintain an 
action in this country for the hire of the vessel. 
Graves v. Delaplaine, 14 Johns. 146.” 

The learned author then cites, with apparent dis- 
approval, the case of Holman v. Johnson, Cowp. 341, 
where the contract and delivery of goods were 
complete abroad, and the vendor, a foreigner, did not 
act to assist the smuggling of them; and he was held 
entitled to recover pay for them in England, though 
he knew that they were to be smuggled. “This case,” 
he says, “can be reconciled with the subsequent 
decisions only on the ground that a foreigner is not 
bound to guard the revenue laws of England, though 
he cannot actively assist in violating them.” And he 
continues as follows: “Though Mansfield, C. J., in 
Hodgson v. Temple, 5 Taunt. 181, said, ‘the merely 
selling goods, knowing that the buyer will make an 
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illegal use of them, is not sufficient to deprive the 
vendor of the price, etc., he should share in the illegal 
transaction ;’ yet that point was not necessarily in- 
volved in the decision; and in Lightfoot v. Tenant, 1 
Bos. & Pul. 551, it was decided that a person selling 
goods in order that they might be exported to a place 
where, by statute, they could not be exported legally, 
could not recover, even on a bond given for the price 
of them.” He also cites, in support of his position, 
Langton v. Hughes, 1 M. & 8. 593, and Cannan v. 
Bryce, 3 B. & Ald. 179, in which Abbott, C. J., is re- 
ported as inquiring — “if it be unlawful for one man 
to pay (for settling losses on illegal stock-jobbing 
transactions), how can it be lawful for another to fur- 
nish him with the means of payment?” and various 
other cases which, he thinks, tend to the same result. 
He concludes that Lord Erskine, in Hx parte Bulmer, 
13 Ves. 353, is at variance with the king’s bench, in 
Be parte Bell, 1 M. & S. 751, and that Lord Erskine’s 
doctrine is not recognized as the law of England. 

It is manifest that if Judge Metcalf’s deductions from 
the cases cited by him are correct and sustain the 
view which he adopts, those cases are not in accord- 
ance with the view of the law entertained by the 
court in Smith v. Godfrey, 28 N. H. 384. We shall 
advert to some of these cases again presently. 

And it is manifest that Judge Metcalf makes no 
distinction between a case of bare knowledge of ille- 
gal intention on the part of the vendee, and an active 
participation and assistance in the performance of the 
illegal intent; between the act of putting into the 
party’s possession the means of doing an unlawful act, 
with the belief that such unlawful act will be done, 
and the furtherance of that unlawful act by actively 
aiding its accomplishment. 

In Gaylord v. Soragen, 32 Vt. 110, the plaintiff, re- 


siding in New York, and being authorized to sell 


spirituous liquors there, sold some there to the defend- 
ant, who resided in Vermont, where the sale of such 
liquors was unlawful, the plaintiff, at the time of the 
sale, knowing that the defendant intended to sell them 
in Vermont contrary to law. The liquors were de- 
livered in New York to a carrier designated by the 
defendant, to be transported to Vermont at the risk 
of the latter. But, at the defendant's request, and to 
prevent the seizure of the liquors in Vermont, the 
plaintiff marked the casks in a peculiar way, omitting 
the defendant’s name. 

In delivering the opinion of the court, Aldis, J., 
said, “ Although mere knowledge of the unlawful in- 
tent of the vendee by the vendor will not bar him 
from enforcing his contract to recover for the goods 
in our courts, yet it is well settled that if he in any 
way aid the vendee in his unlawful design to violate 
our laws, such participation in the illegal enterprise 
will disqualify him from maintaining an action on his 
contractin this State. The participation by the vendor 
must be active tosome extent; he must do something, 
though indirectly, in furtherance of the vendee’s de- 





sign to violate our laws. Mere omission to act is not 
enough, but positive acts in aid of the unlawful pur- 
pose, however slight, are sufficient. 

“The omission to mark the casks with the defend- 
ant’s name, standing alone, would not, in our judgment, 
be an act of participation sufficient to bar the plaintiff. 
But the plaintiff went further; and the act done, 
though slight, is significant. He so marked them that 
the defendant might instantly know his casks on 
their arrival, and so be enabled to remove them before 
the officers of the State should have their suspicions 
awakened. This act, though so slight, gave the de- 
fendant an advantage over the officers, and aided him 
in escaping their vigilance. This was the object the 
plaintiff and the defendant intended to accomplish 
by having them so marked. We think the act done 
tended to secure their design. As the evidence tended 
to prove that the plaintiff, by his acts done in connec- 
tion with the sale and delivery of the liquors, aided the 
defendant to escape the vigilance of the officers, and 
so to have and sell the liquors in violation of law, it 
should have been admitted.” 

The decision of this case, then, is put clearly upon 
the ground of an active participation by the plaintiff 
in the unlawful act of the vendee; passive knowledge 
of intention being regarded as wholly insufficient to 
affect the validity of the contract. Notwithstanding 
full knowledge of the unlawful intent of the vendee, 
there must be something else actively done by him. 
“Mere omission to act is not enough.” 

In Aiken v. Blaisdell, 41 Vt. 656, the evidence 
tended to show that, at the time of the sale of the 
liquors, the plaintiff was informed by the defendant 
of the existence of the prohibitory law of Vermont; 
and that the defendant was purchasing the liquor for 
the purpose of selling it in violation of the law; and 
that he could not have the liquor come all at once to 
him, or have it directed to him openly without risk 
of seizure ; and that the plaintiff agreed to send the 
liquor to him in a disguised form, so as to avoid 
seizure ; and, in pursuance of said agreement, he did 
so send it. 

The court, Pierpont, C. J., expressly affirms the 
doctrine of Gaylord v. Soragen, that mere knowledge 
of the defendant’s unlawful intent will not bar the 
plaintiff's right of action, but some active participa- 
tion in the fraud will be required ; and the decision of 
the case against the claim of the plaintiff is placed 
upon the ground that such act of the plaintiff is a 
positive participation in the defendant's guilt, and that 
it avoids the previous contract of sale; because it is 
not a separate transaction, disconnected from the 
original contract, but immediately and directly con- 
nected with it, being done in the act of carrying out 
and executing the contract, by forwarding and deliv- 
ering the property as required by that contract. In 
this connection see Story on Contracts, § 625, and 
Territt v. Bartlett, 21 Vt. 184. 

In M Intyre v. Parks, 3 Metc. 207, it was held, that 
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a sale made in another State and valid by the law of 
that State, will not be held void in Massachusetts, 
from the bare fact of the knowledge or belief of the 
vendor, of the purchaser's intent to re-sell in Massa- 
chusetts in violation of law. 

In commenting upon this case, Thomas, J., in 
Webster v. Munger, 8 Gray, 587, expresses his disap- 
probation of the rule as there laid down: “In my 
judgment,” he says, “it was not rightly decided ;’ 
and he claims that if the rule be correct it should not 
be extended. “The case at bar,” he says ( Webster v. 
Munger, much relied upon by the plaintiff here), 
“does not fall within the rule. The distinction is 
sound between a case where a seller simply has 
knowledge of the illegal design—no more— and 
where, having such knowledge, he makes a sale with 
a view to such design, and for the purpose of enabling 
the purchaser to effect it.” ‘In the case before us,” 
he continues, “ the plaintiff was a citizen of and resi- 
ding in this commonwealth. The evidence shows 
his knowledge of the illegal business in which the 
defendant was engaged. One of the orders was 
taken by the phaintiff at the domicile of the defendant 
in this State. Jn one of the written orders, the illegal 
purpose for which the liquor was wanted, and the time 
when it would be wanted for that purpose, were indi- 
cated, and the plaintiff was urged not to fail in for- 
warding it for that end. It was on this posture of 
the evidence that the jury were instructed: ‘ Ist. 
That if the contract of sale was made in Hartford, 
where it was a legal transaction, the plaintiff could 
recover, unless for the reasons stated in the further 
instructions of the court, which were, 2d. That 
if the sales were made in Hartford, by the plaintiff to 
the defendant, with a knowledge on the part of the 
plaintiff that the liquors were to be re-sold in this 
commonwealth contrary to law, or if, when the 
plaintiff sold the liquors, he had reasonable cause to 
believe that they were to be re-sold by the defendant 
contrary to the laws of this commonwealth, and the 
sales were made by the plaintiff with a view to such 
re-sale, then, or in either of these cases, the plaintiff 
cannot maintain this action.’ Under these instructions, 
to have found a verdict for the defendant, the jury 
must have been satisfied, not merely that the plaintiff 
had knowledge of the illegal purpose of the defendant, 
but that he sold with reference to it, and for the purpose 
of enabling him to effect it. In this view, the instruc- 
tions are thoroughly sound in principle, and do not 
conflict with the cases decided.” 


In Finch v. Mansfield, 97 Mass. 89, the order for - 


the liquors, the price of which was the consideration 
of the promissory notes in suit, was solicited from the 
defendant, at his place of residence, by the plaintiff's 
agent, who was a citizen of Connecticut, as were also 
his principals. The order was transmitted by the 
agent to the plaintiffs in Connecticut, who filled it 
there, and forwarded the goods to the defendant in 
Massachusetts, who paid the freight, in pursuance of 





his understanding with the agent. The price of the 
goods was agreed upon between the agent and the 
defendant at the time of the order. On a previous 
occasion the agent had, in like manner, solicited from 
the defendant and forwarded to the plaintiffs a like 
order, which was, in like manner, filled by them, and 
was paid by the defendant to the agent. It was held 
that the judge rightly refused to rule, on these facts, 
that the sale was made in Massachusetts, and submit- 
ted to the jury to determine the place of sale, with 
instructions that if the agent merely solicited from 
the defendant the order and forwarded it to the 
plaintiffs in Connecticut, who thereupon filled it and 
delivered the goods to a common carrier, directed to 
the defendant in Massachusetts, the sale was made in 
Connecticut. 

The peculiar law of Massachusetts, applicable to 
the case, manifestly controlled the decision in this, 
as in the preceding case of Webster v. Munger. 

The general statutes of Massachusetts (ch. 86, § 1) 
provide that “no action of any kind shall be had or 
maintained in any court, for the price of any liquor 
sold in any other State for the purpose of being 
brought into this commonwealth, to be here kept or 
sold in violation of law, wnder such circwmstances that 
the vendor would have reasonable cause to believe that 
the purchaser entertained such illegal purpose.” It was 
undoubtedly in view of this statute, and not of any 
independent principle of the common law, that Hoar, 
J., used this language: “The plaintiffs, who were 
traders in Connecticut, might lawfully sell the liquors 
there, unless they knew that they were intended to be 
used in violation of the laws of Massachusetts.” 

But finally, this provision of the general statutes 
in Massachusetts was repealed; and thereupon the 
courts proceeded to expound again the doctrines of 
the common law upon this subject; and Colt, J., 
delivering the opinion of the court in Adams v. Coul- 
liard, 102 Mass. 167, said: “The verdict of the jury, 
in this case, establishes the facts that the liquors, the 
price of which the plaintiff seeks to recover, were 
sold to the defendant in New York; and that the 
plaintiff had reasonable cause to believe, but had no 
knowledge, that they were to be brought into this 
State for the purpose of being sold here in violation 
of law. 

“The action was commenced May 25,1868. Under 
the general statutes (ch. 86, § 61), it could not have 
been maintained. The statute effects the remedy, 
and was repealed by the statute of 1868, chapter 141, 
before this suit was commenced. The cause of action 
still remained, and it arose out of a contract valid by 
the laws of the place where it was made. It is 
claimed, on the part of the defendant, that the con- 
tract originated in the purpose to violate a known 
law of this State; and that our courts will not lend 
their aid, and afford a remedy thereon, even after the 
repeal of such law. To do this, it is said, would vio- 
late an elementary principle of the common law. 
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The illegality of the contract must be determined by 
the law as it existed at the time the contract was 
entered into. It then illegal at the place where the 
contract is sought to be enforced, the rule applies. 

“Tt is not necessary, here, to consider whether the 
general rule has any modifications, when applied to 
contracts made out of the State, or to contracts made 
solely with reference to a violation of the revenue 
laws. In order to make the plaintiff, under any cir- 
cumstances, a participant in such unlawful sale, at 
common law, it is necessary that he should, at 
least, have knowledge of the unlawful purpose. 
In some early cases it was held that mere 
knowledge of the unlawful purpose of the buyer, 
on the part of the seller, without further act, 
where the illegal use to be made of the goods was 
no inducement in the mind of the seller, would not 
vitiate the sale so as to deprive the seller of his rem- 
edy. Clearly, it is not enough, if he has only reason- 
able cause to believe that a violation of the law is in- 
tended. The statute alone introduces this element, 
and upon its repeal the rule at common law only ap- 
plies.” 

With much deference, I am constrained to say 
that the distinction suggested in the foregoing re- 
marks between mere knowledge and mere reasonable 
cause of belief, seems to me thin and shadowy. 

However this may be, the case of Adams v. Coul- 
liard is precisely the case we are now considering, and 
is an express authority to the point that, at common 
law, and independent of statutory provisions, reason- 
able cause of belief, on the part of the seller of goods, 
that the purchaser buys for the purpose of carrying 
them into another State to be there re-sold in viola- 
tion of law, does not invalidate the sale. 

I propose now to revert to the case: already spoken 
of which are collected and commented upon by Judge 
Metcalf in his work on Contracts, 260, 261. The lead- 
ing case in England is that of Holman v. Johnson, 
Cowp. 341, where the plaintiff, residing at Dunkirk, 
had sold the defendant a quantity of tea, knowing that 
the latter intended to smuggle it into England, but 
had himself no concern in the smuggling, and merely 
sold the tea to the defendant as he would have sold to 
any other person, in the ordinary course of trade. The 
action was brought for the price of the tea; and it 
was held that the plaintiff could recover. Lord Mans- 
field, in delivering the opinion of the court, used the 
following language: “Is there any law of England 
transgressed by a person making a complete sale of a 
parcel of goods at Dunkirk and giving credit for them ? 
The contract is complete, and nothing is left to be done. 
The seller indeed knows what the buyer is going to 
do with the goods, but has no concern in the transaction 
itself. It isnot a bargain to be paid in case the vendee 
should succeed in landing the goods, but the interest 
of the vendor is totally at an end, and his contract 
complete, by the delivery of the goods at Dunkirk.” 

The reasoning of this case rests entirely upon the 





fact that the contract of sale had no reference to or 
connection with the subsequent disposition of the 
goods ; that mere knowledge of the unlawful intent 
does not make the vendor a participator in the guilt 
of the purchaser. 

Such also is the principle recognized in Fuikney v. 
Reynous, 4 Burr. 2069. Lord Mansfield, who deliv- 
ered the opinion in this case also, says “ the seller in- 
deed knows what the buyer is going to do with the 
goods, but the interest of the vendor is totally at an end, 
and his contract complete by the delivery of the gopds.” 

Biggs v. Lawrence,3 T. R. 454; Clugas v. Pen- 
aluna, 4 id. 466; and Waymell v. Reed, 5 id. 599, 
were all cases in which the plaintiff sold the goods 
with knowledge that the purchaser intended to 
smuggle them ; and in each case the plaintiff was non- 
suited ; but they all differed from Holman v. Johnson 
in this, that in each of these cases, in addition to 
knowledge of the purchaser’s criminal intent, the 
plaintiff did some act in aid of and to facilitate the 
smuggling of the goods. Such additional act, in di- 
rect furtherance of the purchaser’s guilty design, was 
held to make the plaintiff particeps criminis. 

In Waymell v. Reed, Buller, J., says: “In Holman 
v. Johnson the seller did not assist the buyer in the 
smuggling. He merely sold the goods in the com- 
mon and ordinary course of trade ; but this case does 
not rest merely on the circumstances of the plaintiff’s 
knowledge of the use intended to be made of the goods ; 
for he actually assisted the defendant in the act of 
smuggling by packing the goods up ina manner most 
convenient for that purpose.” 

In Pellecat v. Angell, 2 Crompt. Mees & Ros. 311, 
the court held, that the plaintiff could recover the 
price of the goods, notwithstanding his knowledge, at 
the time of the sale, that the goods were intended 
to be smuggled into England. Lord Abinger said : 
“ The distinction is, where he takes an actual part 
in the illegal adventure; as, in packing the goods in 
prohibited parcels or otherwise, there he must take 
the consequences of his own act.” Again he says: 
“The plaintiff sold the goods; the defendant might 
smuggle them if he liked, or he might change his 
mind the next day ; it does not at all import a contract 
of which the smuggling was an essential part.” 

In the same case Alderson, B., says: “If the plea 
disclosed circumstances from which it followed that, 
permitting the plaintiff to recover would be permit- 
ting him to receive the fruits of an illegal act, the ar- 
gument for the defendant would be right ; but that 
ground fails, because the mere sale to a party, al- 
though he may intend to commit an illegal act, is no 
breach of the law.” 

In Hodgson v. Temple, 5 Taunt. 181, the plaintiffs 
were distillers and sold the liquors to the defendants 
with full knowledge of their intention to retail them 
contrary to law. In an action to recover the price 
of the liquors, the defendants insisted that the plain- 
tiffs’ recovery was barred because they were particeps 
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criminis. But Mansfield, C. J., said: “This would be 
carrying the law much farther than it has ever yet 
been carried. The merely selling goods knowing 
that the buyer will make an illegal use of them is 
not sufficient to deprive the vendor of his just right 
of payment ; but to effect that, it is necessary that the 
vendor should be a sharer in the illegal transaction.” 

The case of Lightfoot v. Tenant, 1 Bos. & Pul. 551, 
is relied upon by counsel for the plaintiff, here, as 
being diametrically opposed to the doctrine of these 
other English cases, and also to that of Cannan v. 
Bryce, 3 Barn. & Ald. 179 ; McKinnell y. Robinson, 3 
Mees. & Wels. 434; Peck v. Briggs, 3 Denio, 107 ; 
and White v. Buss, 3 Cush. 448, and as sustaining the 
position that mere knowledge of the purchaser's 
intention to make an unlawful use of the goods is 
sufficient to make the vendor of such goods particeps 
criminis with the purchaser. 

But Selden, J., in Tracy v. Talmadge, 14 N. Y. 173, 
contends, that when the precise ground upon which 
these cases were decided is considered, they wilt be 
found not in conflict with Fuikney v. Reynous and 
Holman v. Johnson, but to support rather than to de- 
tract from the doctrine advanced in these cases. “ That 
ground,” he says, “is this, that it was the express 
object of the plaintiffs in these cases (Zenant v. Light- 
foot, and others of that class), in selling the goods or 
lending the money, that they should be used for an 
unlawful purpose, and that such purpose entered into 
and formed a part of the contract of sale or loan.” 

A reference to Lightfoot v. Tenant confirms this 
view very clearly, The action was upon a bond 
given for goods sold. The defendant pleaded that 
the plaintiff sold the goods “in order that” they should 
be shipped without license, in violation of law. The 
issue being found for the defendant, upon a motion 
for judgment non obstante, Eyre, C. J., contended 
“that the jury having found that the plaintiff 
having sold the goods ‘in order that’ they should be 
shipped, etc., it cannot be said that he had no interest 
in their future destination; that he may be supposed 
to have sold the goods for an enhanced price, relying 
upon the profits to be realized from the illicit trade 
for payment.” See his extended remarks, 1 Bos. and 
Pul. 555, 556. And he says again (p. 557): “The 
jury having found for the plea, the court cannot say 
that the plaintiff had nothing to do with the future 
destination of the goods, unless it was impossible to 
state a case in which they could have any thing to do 
with it.” 

A critical examination of this case must lead, we 
think, to the conclusion that it is decided upon the 
consideration that some advantage to the vendor from 
the future illegal use of the goods was an essential in- 
gredient in the original contract of sale. 

And with reference to Lightfoot v. Tenant, Cannan 
v. Bryce, M’ Kinnel v. Robinson, Peck v. Briggs, White 
v. Buss, and a few others of kindred character, Com- 
stock, J.. in his opinion, delivered after a re-argument 


man to make.” 





of Tracy v. Talmage, says: “I group these cases to- 
gether because they do not differ essentially in prin- ° 
ciple. Some of them sustain the position that, if the 
vendor of goods or the lender of money can be con- 
nected in intention with the illegal purpose to which 
the goods or money is to be applied, it-is enough to 
defeat this action, although the unlawful use is not 
specified in the contract, and although he does no act 
in furtherance of the design beyond the sale or loan. 
But further than this they do not go. 

“There is certainly room for a distinction between 
a case where the seller or lender simply knows of the 
illegal design, and one where he advances the money 
or the goods for the express purpose of enabling the 
other party to effectuate such design. For illustra- 
tion: money may be lent in a gambling house, for 
the specific purpose of staking it on the result of a 
game; the law says it cannot be recovered. But 
suppose a broker or a banker lends money in his 
office, in the regular course of his business, knowing 
his customer to be a gambler by habit, and believing 
that he wants the loan for gaming purposes; if the 
illegal design does not enter at all into the negotia- 
tion of the contract, if it forms no part of the induce- 
ment to the transaction, will the knowledge or belief 
of the lender (and knowledge and belief, for the pur- 
poses of this question, are the same) prevent him from 
recovering the money when it is due? Such a doc- 
trine, I apprehend, would be highly inconvenient in 
a commercial community. It would exact a mort 
frequent scrutiny, on the part of dealers, into the 
habits and designs of others than the law requires any 
And so it was held, in McGavock v. 
Puryear, 6 Coldw. (Tenn.) 34, that the mere knowl- 
edge, on the part of the lender of money, that the bor- 
rower intends making an illegal use of the money, is 
fot sufficient to fix the stain of illegality upon the 
transaction. To do this it must appear that the 


| lender made the loan, on his part, to procure the 


doing of the illegal act. 

Beach v. Kezar belongs to the same class of cases 
It was assumpsit for keeping oxen for the defendant 
at Canaan in the year 1813; one ground of defense 
was, that the cattle belonged to one Baily, who, from 
the commencement of the war till the time of the 
purchase, had resided in Canada, and been employed 
in procuring beef for the enemy’s troops; that he had 
made Canaan a rendezvous for the cattle obtained in 
the United States, and, when opportunity offered, 
drove them across the lines; that the plaintiff knew , 
all these circumstances, and kept the oxen with full 
information of their destination, and with an express 
view to facilitate their passage to the British troops. 
Woodbury, J., places the decision of the court, in favor 
of the defendant, most clearly upon the ground, not 
of the plaintiff's mere knowledge of the defendant’s 
illegal intent, but that the plaintiff took an active part 
in the illegal transaction, and that the services per- 
formed in tending the cattle were furnished “ with an 
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express design to facilitate their passage over the lines, 
» by keeping them on the plaintiff’s farm in the vicinity 
of the frontier till Baily could call for them with safety.” 
The case furnishes no intimation of a similar result if 
the cattle had been kept at such a place and in such a 
way that nothing relating to their subsequent destina- 
tion and disposition had entered into and become an 
inducement to and a part of the original contract for 
their support and keeping. 

The case of the Commonwealth v. Harrington, 3 
Pick. 26, to which the plaintiff’s counsel has called 
our attention, is a case where the letting of a house of 
ill fame, with the intent of the lessor that it shall be 
used for purposes of prostitution, is holden to be an 
indictable offense. No question of contract is raised 
by the case, and it has no application here, other than 
such as all those cases have in which the actual intent 
and design of the party claiming for the price or hire 
of the thing sold or leased enters into the illegal 
design and accomplishment of the lessee or pur- 


chaser. 

In Bowry v. Bennett, 1 Camp. N. P. 348, where the 
action was brought to recover the price of clothes 
sold to the defendant, and the defense was, that the 
defendant was a woman of the town, that this was 
well known to the plaintiff, and that the clothes were 


purchased to enable the defendant to carry on the 
business of prostitution, Lord Ellenborough said: 
“Tt must be shown, not only that the plaintiff had 
notice, but that he expected to be paid from the 
profits of the defendant’s prostitution, and that he sold 
the clothes to enable her to carry it on, so that he might 
appear to have done something in furtherance of it.” 
See cases cited in note pp. 249, 250. See, also, 
Cheney v. Duke, 10 Gill. & Johns. 11, and Webster v. 
Munger, before cited. 

I am aware of the comparatively recent case of 
Pearce v. Brooks, L. R., 1 Ex. 212, decided in 1866, 
In that case, the plaintiff had supplied a brougham to 
a prostitute; and it was held, on the authority of 
Cannan v. Bryce, that the knowledge that the woman 
was a prostitute being proven, the jury were author- 
ized in inferring that the plaintiff also knew the pur- 
pose for which she wanted an ornamental brougham, 
and that this knowledge was sufficient to render the 
contract void. But Cannan v. Bryce is clearly dis- 
tinguishable from this, and will not support the latter 
case; for, says Abbott, C. J., in Cannan v. Bryce, “It 
will be recollected that I am speaking of a case 
wherein the means were furnished, with a full knowl- 
edge of the object to which they were to be applied, 
and for the express purpose of accomplishing that object.” 
Is there no valid distinction? In Cannan v. Bryce, 
the money was loaned for the purpose of enabling the 
party to engage in illegal stock-jobbing transactions. 
If the money had simply been loaned to a person who 
the lender knew was engaged in such transactions, 
and would probably use the money for such purposes, 
would the contract be invalid? Money loaned to a 





gambler, for the purpose of being staked upon a pending 
game, cannot be recovered. Is it the same of money 
lent to one known to be a gambler, but concerning 
which loan and tne unlawful game there is no other 
connection between the parties than that which results 
from a simple borrowing and lending of money ? 

So a sale of silks and jewels to a prostitute, if it be 
clearly shown that such sale was made for the express 
purpose of rendering her person attractive and seduct- 
ive, and with the view of aiding her unlawful com- 
merce, would be an illegal sale; but shall the seller of 
such merchandise be disabled from recovery merely 
because he knows the buyer to be a prostitute? Is such 
mere knowledge stfficient to render the contract 
void? We cannot believe that public policy requires 
the exercise of so much scrutiny into the designs of 
the purchaser, and the imposition of such restraints 
upon ordinary traffic, as the rule, so broadly stated in 
Pierce v. Brooks, would seem to imply ; and directly 
contrary to such doctrine are the express decisions in 
Bowry v. Bennett, 1 Camp. 348, Appleton v. Campbell, 
2C. & P. 347, and Hodgson v. Temple, before cited. 

Moreover, we must not lose sight of the foreign 
element which distinguishes the present case from 
that of Pierce v. Brooks, and those upon which the 
latter is predicated; for, in so doing, we should be- 
come unmindful of the great principle controlling the 
very question at issue here, namely, the comity which 
affects the question of the validity of foreign contracts 
—a principle which may very properly, in some cases, 
require the enforcement of a foreign contract, such as 
would not be regarded as valid if made by our own 
citizens at home, under a different policy from that 
prevailing in the place where the contract was made. 
Take the common, the invariable, practice of the recog- 
nition and enforcement by the courts of every State 
in the Union, ot the laws of any and every other State 
concerning the rate of interest, as an example. Al- 
though a contract made in this State for the payment 
of eight or ten per cent interest for the loan of money 
would be regarded as usurious, unconscionable, cor- 
rupt, contrary to public policy and void, still our 
courts would not hesitate to enforce the same con- 
tract if made in Alabama, or Florida, or California. 
Bellows, J. Townsend v. Riley, 46 N. H. 310-313. 

This court will and ought to be reluctant to enforce 
contracts manifestly against public policy; but where 
the public policy of the country is not uniform, but 
different in neighboring localities and variable in all, 
it would seem to be assuming rather too much to hold 
and insist that our own notions of public policy are 
and must be infallible, to the exclusion of the opinions 
and views of other enlightened communities, and the 
subversion of commercial comity. 

Sliianlligipianametet 

A Louisville druggist has been assessed $100 damages 
by a jury, for making a mistake in putting up a pre- 
scription, in consequence of which a man was sub- 
jected to severe suffering. 
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TRIAL BY JUDGE AND TRIAL BY JURY. 
( Concluded.) 

The Scotch jury, as is well known, consists of 
fifteen members, and judgment goes according to the 
verdict of a certain majority. The system is prefer- 
able to our own in its freedom from the dilemma that 
must be often presented, of perjury on the one hand, 
and on the other an inability to concur in a verdict. 
According to the encomiasts of the English jury, and, 
indeed, according to the theory of the English law, 
it is on the “ unanimous concurrence of twelve men” 
that we are to rely as strong evidence of a correct 
result; but this unanimity puts on a very different 
aspect and becomes far more insignificant when we 
remember the probability that an impatient minority 
may have yielded —as surely they have often done — 
their consciences and their opinions to an equally 
impatient majority. Moreover, that twelve men 
should concur in an opinion, is a strong argument in its 
favor only when that opinion is arrived at by persons 
having some considerable independence of thought, 
and between whom there is a sufficient mental diver- 
sity to render it probable that the views of one are not 
amere fac simile of the views of another. If there be 
any general uniformity of character in that class from 
which the jurors are drawn, we must not put their 
unanimity on a par in point of significance with the 
concurrent decision of twelve men, selected at hazard, 
whose training, modes of thought, feelings, and points 
of view are so varied, that their accordance in one 
result can hardly be accounted for except by the 
existence of powerful reasons in its favor. The dif- 
ference is comparable to that between going over the 
steps of a calculation a second or third time, and 
checking the result by working from the beginning 
on a different method; and no school boy who is 
advanced in ciphering need be told which course 


affords the strongest presumption of accuracy. 

The old process for arriving at the boasted unan- 
imity, by subjecting the jurors to the slow torture of 
cold and hunger, having for some time fallen into 
disuse, is now, by the Jurors’ act of 1870, directly 


discarded. It was about as sensible in principle as 
the more vigorous practice of the Polish Diet, whose 
recalcitrant members were hewn in two with a sword. 
But wher coercion is abandoned, it seems to us that 
both the English and Scotch systems involve evils 
from which a trial by one or a greater number of 
judges is more free. The defect of the English jury 
is the liability to an irreconcilable difference of 
opinion, and a consequent inability to bring in any 
verdict —a gratifying result, truly, to both parties, 
after a heavy outlay has been incurred in invoking 
the aid of law. The Scotch system involves the pos- 
sibility of a verdict being hastily returned, without 
deliberation, as soon as it is found to possess the need- 
ful majority. One ormore judges would be free from 
the besetting danger of an upright English jury, while 





by the practice of stating the grounds of their decision, 
a barrier would be placed in the way of ill-considered 
judgments. 

The defects on which we have commented it is, of 
course, the tendency of trial by jury to correct. The 
occupation of jurymen strengthens the habits and 
powers required, as most powers are strengthened by 
exercise. But there is certainly something objec- 
tionable in this method of practicing on the live sub- 
ject. It must be a grim species of satisfaction to the 
corpus vile—the luckless plaintiff, or defendant, on 
whom an inexperienced or incompetent jury has passed 
an unreasonable decision— to reflect that this is all 
excellent practice for them, and in time to come, some 
happy suitor may enjoy the benefit of the experience 
gained at his expense. Where experience can be 
acquired by no other means, we must accept the un- 
fortunate necessity. But surely where it is feasible, 
drill should precede war, rehearsal should precede act- 
ing, and acquaintance with the courts as a listening 
and a practicing barrister should precede the exercise 
of judicial functions. 

The objections to jury trial, however, are far from 
possessing the same weight in cases of murder, or the 
more heinous crimes, as in ordinary civil causes. A 
modern English jury will, no doubt, in such cases, 
earnestly endeavor to bring into the box careful and 
unprejudiced minds, — will listen with patient atten- 
tion to the comments of the bench, — to which, when 
they defer, they may be useless, but cannot be serious- 
ly detrimental, —will be little subjected to the dis- 
tracting rhetoric of the bar, at least on the part of 
the prosecution, and probably if they do err, will err 
on the side of mercy. If the sole alternative were a 
single judge, then to lay on one man the undivided 
responsibility, of decreeing away a life, were need- 
lessly to impose a cruel burden. It can be no slight 
trial to the feelings of a humane man, to pronounce 
the summing up, which will seriously influence the 
momentous decision ; itis hard to assume the black cap, 
and solemnly adjure the felon to seek from Heaven 
the mercy he must not hope from man; but the judge 
is at least free from the painful thought that his un- 
supported and fallible voice may haply have con- 
signed the innocent to a disgraceful doom. And at 
the same time the public might not unreasonably 
think the opinion of a single individual, laboring 
(for aught that might be known) under temporary ill 
health that obscured his faculties, or private anxieties 
that embittered his disposition, an unsatisfactory 
ground for an irrevocable judgment. Thé same objec+ 
tions, however, would not apply, or in far less strong 
a degree, to a trial before several judges, uniting the 
guarantee of number to the advantages of legal train- 
ing. If sentence only followed on the unanimous 
concurrence of three judges, their decision would 
certainly merit the sincere respect of the nation. 

The independence of judgment which is shown by 
the readiness of the bench to express divergent 
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opinions, and which the most cursory inspection of 
law reports will attest, leaves little cause to fear that 
such unanimity would be arrived at without adequate 
reasons. It is also to be ever borne in mind that 
where, as in England, the law is not excessively 
harsh, the desideratum in a judicial system is not 
mercy, nor severity, but simply and exactly justice; 
that it is no recommendation to a jury, if (as is per- 
haps commonly supposed) the accused has with them 
a better chance of escape; the real question being — 
which is the tribunal most likely to acquit the inno- 
cent, and also condemn the guilty? It is raising a 
false issue to ask, if I were on my trial, whom should 
I prefer as my judges? unless the inquirer can feel 
assured that he would in such acase have no partiality 
to a lenient tribunal, and if really a burglar or mur- 
derer, would hope (for the good of his country) that 
he should be imprisoned or hung. But the superior 
merits of official judges would be most prominently 
brought out in cases — which involve the prejudices 
of the multitude, and the number of which tends to 
increase with the increasing power of the multitude 
in modern times. 

What sort of name, we wonder, would jury trial 
have had in England, if our first knowledge of it had 
been gained from its use in the French Revolution? 
It was then the mouthpiece of a people whom heart- 
less tyranny and cold neglect, famine and penury, and 
the intoxication of sudden power had thrown into 
frightful madness. In the revolutionary tribunal first 
established in 1792, to avenge the “patriots” slain on 
the 10th of August, the jury, like the officials, were 
originally elected by the people. This tribunal, sup- 
pressed after the massacre of September, as being 
too dilatory, was revived in March, 1793, with judge 
and jury appointed by the convention, and was 
thenceforth the chief instrument employed in the 
numerous trials of the Republic. No room for the 
complaint of the French lawyer, Merlin, touching 
the excessive mercy commonly displayed alike by 
French and English juries; no room for his absurd 
boast that “it has not yet been proved that they 
have ever shed a drop of innocent blood.” It is true 
that a bare majority was sufficient to dispose of a life 
—that an edict of 1793 allowed them, after spending 
three days on a trial, to pronounce their verdict as 
soon as their minds were made up; and that all forms 
which could check the demonstrativeness of specta- 
tors, or insure the patient hearing of a defense, all 
qualifications .of property or education for the dis- 
charge of so responsible a task, were swept away in 
the nation’s tempestuous wrath. But even so, have 
we not in the contemplation of their work a fearful 
sarcasm on our indiscriminate eulogies on this institu- 
tion as though it were the infallible safeguard of the 
accused? forgetting that the jury of democrats, try- 
ing the alleged aristocrat, is but, in the words of 
Dickens, “a jury of dogs impaneled to try the deer,” 





Before this body were arraigned, and from it were 
hurried to execution, the most illustrious and exalted 
among the popular leaders—the members of the 
Gironde, Vergniaud, Brissot, Guadet, who- had been 
eager to obtain justice for the atrocious prison mas- 
sacres, and had pleaded the cause of the innocent 
king against the sanguinary declamation of Robes- 
pierre. There, the accomplished and heroic wife of 
Roland was condemned on her refusal to betray her 
husband’s retreat. There General Castine was sen- 
tenced on an unsupported charge of treacherous con- 
spiracy with the foes of the Republic. There, the 
hapless queen encountered the brutal insults of 
accuser and juror. There it was sufficient cause of 
condemnation that one had been an architect in the 
service of the court, or that another was a priest, 
though he had not declined the constitutional oath, 
or that a young country girl had presented a bouquet 
to the king of Prussia on his entrance into her town. 
Not even in humility of station was there security 
against unfounded accusation and indiscriminate sen- 
tence, and the passions, originally kindled against 
noble and priests, were finally glutted with the lives 
of petty shopkeepers, seamstresses and artisans. 

We have no wish to press too far the arguments 
drawn from those awful and notorious events, of 
which we should have said, before the occurrences of 
last May, that we need never fear to see their paral- 
lel but in a society as foully and monstrously corrupt 
as the despotism they supplanted. But we alluded 
to them as an illustration of the absurdity of expect- 
ing protection against all possible tyranny from a 
tribunal composed of ordinary citizens, as able, and, 
at the present day, as likely as any special class to 
impose on others a conformity with their objects and 
a subserviency to their supposed interests—to look 
with a hostile eye on the statesman who denounces 
their policy and exposes their vices, on the workman 
who refuses to bend to the rules of his craft, on the 
idiosyncrasies of the rebel against the authorities of 
Grundyism; while they wink at offenses which are 
the outcome of a spirit they approve. We shall 
scarcely render our law courts a secure stronghold 
against a formidable array by installing a regiment of 
that army as a garrison. Neither suitability to ordi- 
nary nor to political occurrences does trial by jury 
merit the panegyrics commonly lavished upon it. 
Incompetent for the former, it is no valid protection 
against the most menacing evils attendant on the 
latter. It is time that the public mind should be 
more awake to its many deficiencies and to the 
greater claims on their confidence of a trained judge, 
superior alike in experience, in the responsibility of 
his position, and in freedom from popular prejudice. 
To these qualifications the confidence of the people 
would add one now wanting, and would ripen the 
views confined to a small minority into the establish- 
ed creed of the nation. Such changes as we have 
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spoken of will be in accordance with that respect for 
education and intelligence which is indispensably re- 
quired if the increasing power of the masses is to be 


indeed a blessing. 
— e«@« ——— 


CURRENT TOPICS. 


In connection with the fact that an English grand 
jury recently presented itself as a nuisance requiring 
abatement, the Pall Mall Gazette urges the abate- 
ment on the ground, among others, that the men who 
usually compose the grand juries are needed on the 
petit jury. We should certainly advocate the abolition 
of the grand jury, if we apprehended that by such 
abolition the petit jury would be improved. But we 
can see no possible likelihood of that result. There 
are not wanting good and intelligent men, subject to 
jury duty, but the trouble is that in all causés celébré 
that very intelligence keeps them from the jury box. 
We imagine that the due administration of justice will 
not be seriously affected, whether the grand jury be 
retained or not, for that body is, in the main, of no 
great importance, but the question which will have to 
be met by the reformer, not very long hence, will be, 
what shall be done with the petit jury ? 


Next to the star chamber, the police court, as it 
exists in some of our cities, deserves a place in history, 
as the most arbitrary, irresponsible, and tyrannical of 
tribunals. But it will probably never get its desert 
in that direction, nor in any other. It is a perfect 
embodiment of the one-man power, and that man 
usually a petty politician, with no knowledge of law 
and less regard for justice. The victims of his ignor- 
ance or caprice are usually poor and friendless, and 
have no alternative but to work out in silence their 
“ten days,” or “three months,” or “six months” 
sentence. We have frequently watched the proceed- 
ings of a court of this kind not far away, and confi- 
dently assert that nine out of every ten convictions 
therein would be reversed on certiorari. Dickens’ 
remark on “ Fang’s” court is quite as applicable to 
these police courts in this country: ‘The presiding 
Genii in such an office as this, exercise a summary 
and arbitrary power over the liberties, the good name, 
the character, almost the lives, of her majesty’s sub- 
jects, especially the poorer class; and within such 
walls, enough fantastic tricks are daily played to 
make the angels blind with weeping.” 


Dr. Maudsley, in the Journal of Mental Science, 
relieves his mind on the subject of “Juries, Judges 
and Insanity ;” and the judges seem to get the worst 
of it. He says: “It is an additional evil of the pres- 
ent system that judges too often share the ignorance 
of juries, and surpass them in the arrogant presump- 
tion which springs from ignorance,” and “not only is 
it the fact that judges are ignorant, but they are too 
often hostile. Governed by the old and barbarous 
dictum, that knowledge of right and wrong is a 





proper criterion of responsibility when insanity is 
alleged, they resent angrily the allegation of insanity 
in any case in which the person has not lost all 
knowledge of right and wrong.” “Believing that 
medical men are striving to snatch the accused person 
from their jurisdiction, they are jealous of interference, 
are eager to secure conviction, and sometimes lose the 
impartiality becoming the judge in the zeal proper to 
the partisan.” But the learned doctor is good enough 
to admit, that “one cannot justly complain that 
judges should be ignorant of insanity, seeing that 
only by long experience and study is a true knowl- 
edge of it to be acquired.” The doctor further urges 
the medical profession to firmly take the ground that 
they alone are competent to decide upon the presence 
or absence of insanity, and says, that “it is quite as 
absurd for lawyers or the general public to give their 
opinion on the subject in a doubtful case, as it would 
be for them to do so in a case of fever.” Some judge 
has, probably, been treading on the professiona] corns 
of Dr. Maudsley, and, of course, his indignation 
must have vent. For how else can we account for 
his remarks, when so able an authority as Dr. Ray 
has said, that ‘“‘ the bench and bar have yielded more or 
less to the progress of ideas, and, in spite of some 
attempts to maintain the old land-marks, they have, 
on the whole, liberally responded to the requirements 
of science.” 


Very little of general interest has been developed 
in the trial of Judge Barnard during the week past. 
The evidence for the defense was opened on Thursday 
week, and has been confined mainly to the rebuttal 
of evidence tending to show corruption or favorit- 
ism in the appointment of receivers, granting of 
injunctions, etc. The chairs, which it was claimed 
Fisk had given Barnard, were shown to have been 
purchased by Fisk at Barnard’s request and with 
money previously furnished by Barnard. On Tues- 
day last, Judge Barnard addressed the court, denying 
the statement published in a New York paper, that he 
intended to resign. He said, “I was prepared then, 
and am prepared now, to meet any of the conse- 
quences of my acts as justice of the supreme court, 
whatever they may be, whether it shall be removal 
from office or removal with disqualification from 
holding any office of honor, profit or trust during the 
period of my natural life.” Judge Barnard took the 
stand as a witness in his own behalf, and explained 
many of the transactions mentioned in the charges. 
The court will probably adjourn to afford the counsel 
an opportunity to prepare their arguments. 


The statements recently published that Chief Jus- 
tice Chase’s health was in a critical condition, and his 
intellect seriously impaired thereby, is authoritatively 
denied by the Zribune, which states that his illness is 
but a slight malaria attack, and his brain as unclouded 
as ever. 
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GENERAL TERM ABSTRACT. 
FOURTH DEPARTMENT.— JUNE TERM. 


ACTION. 


For balance due on settlement.— This action was 
brought to recover a balance due on asettlement. On 
the trial the plaintiff proved the following facts, viz. : 
That he had bought sewing machines of the defendant 
on acontract; that he had paid about $250 on said con- 
tract, but not being able to find work for his machines, 
he was compelled to abandonit. That he met defend- 
ant one day, and he (plaintiff) told him he could not 
keep the machines, but must give up the contract; that 
he was going to keep one of the machines. Defendant 
offered to take back the machines and give him $25. 
Plaintiff said it was not enough; it ought to be $75 or 
$50 at least. Defendant said he would rather make 
hima present of $50, and plaintiff replied he did not 
care how it came. Defendant afterward took all the 
machines but one from plaintiff. After the machines 
were all taken, defendant told plaintiff that if he would 
come to his store he would pay the money. Plaintiff 
went and defendant told his clerk to pay plaintiff $25 
in settlement of all accounts. Plaintiffrefused to take 
it onthe ground that defendant had promised to pay 
him or give him $50. Held, that plaintiff, having refused 
to receive defendant’s offer at the time it was made, 
cannot afterward repent and sue, or at least not un- 
til he had notified plaintiff of his change of mind. 
There is no evidence of any notification. 

Judgment of the justice and county courts reversed. 
Randles vy. Jones. Opinion by Mullin, P. J. 

COMMON CARRIERS. 

Liability beyond line.—In September, 1870, plaintiff 
left Washington, D. C., for Buffalo, N. Y., via the Bal- 
timore & Ohio, the P. W. & B. R. R. Co., the Camden 
& Amboy, the New Jersey Transportation Co. and the 
defendant. She purchased her ticket of the agent of 
the B. & O. R. R. Co. at Washington and had her bag- 
gage checked by its agent. Her baggage was lost, and 
this action was brought to recover its value. A judg- 
ment was rendered in favor of plaintiff, and from such 
judgment defendant appeals. 

It was not shown on the trial that the agent of the 
Baltimore & Ohio R. R. Co., who sold the ticket to 
plaintiff,had any authority to bind defendant by a con- 
tract to carry plaintiff from Washington to Buffalo, nor 
that the B. & O. road was a partner of defendant in 
carrying passengers from Washington to Buffalo, nor 
was it proved that plaintiff's baggage was ever received 
by defendant at New York city for carriage to Buffalo. 
Held, 1. That the contract for the carriage of plaintiff 
from Washington to Buffalo, was made with the Balti- 
more Railroad Co., and defendant not being a party to 
the contract to carry plaintiff the whole distance from 
Washington to Buffalo, it is not liable for the breach of 
such a contract, it was only liable for losses occurring 
onits own line. 2. That there being no evidence of a 
delivery of the baggage to defendant at New York city 
for carriage Over its line, the defendant is not liable. 
Judgment reversed. Mary Kessler v. The New York 
Central & Hudson River Railroad Co. Opinion by 
Mullin, P. J. 

CONTRACT. 

On the 20th October, 1869, an agreement in writing 
was entered into between John Barnes, one of the 
plaintiffs, and E. F. Barrow, that the former should 
deliver to the latter flour, etc., to be sold on commission 





by the latter, said Barrow to account for the proceeds of 
the property sold. The defendant, John Barrow, 
guaranteed the faithful performance of the contract 
for E. F. B. Said John W. Barnes acted for his firm 
(the plaintiffs in this action) in making said contract, 
but it did not appear that E. F. B. or defendant knew 
when they entered into their several engagements, 
that said John W. Barnes was acting for any one other 
than himself. This action was brought to recover a 
balance due plaintiffs on said agreement for flour and 
feed furnished E. F. B. against defendant as guaran- 
tor. The judgment in court below was in favor of de- 
fendant. Held, 1. That the guaranty was supported 
by a valid consideration. It was given concurrently 
with the making of the principal contract, and the 
consideration of the latter is also the consideration for 
the former. 2. It being found that the contract was 
made by John W. Barnes, for and in behalf of his firm, 
an action on the guaranty may be brought by and in 
the name of the firm, although defendant did not 
know that John W. Barnes was acting for his firm. 
Barnes v. Barrow. Judgment reversed. Opinion by 
Mullin, J. Johnson, J., concurs. 

Talcot, J., dissents, on the ground that the contract 
of defendant was to be responsible for goods, etc., 
furnished by J. W. B. and not by the firm of Wm. 
Barnes & Co. to E. F. Barrow, that the contract 
should be strictly construed. Ib. 


DIVISION LINE. 

Parol agreement, fixing. —In November, 1852, plain- 
tiffs and defendant’s grantors purchased and went into 
possession of certain lands in the county of Orleans 
under deeds from the Farmers’ Loan and Trust Co. 
The tract conveyed contained about 104 acres; plain- 
tiff’s grantor purchased and took a deed of the south 
half of said tract and defendant’s grantor took a 
deed of the north half. Before the purchase, the 
said grantors discovered the fact that there was not 
land enough in said tract to give them each 52 acres 
and as the referee has found, the said grantors entered 
into a parol agreement whereby it was understood that 
a division fence which then existed should be consid- 
ered as the true division line of said tract. This agree- 
ment was carried out and the parties have occupied 
up to said line ever since, and defendant and his grant- 
ors have cleared and used the land in question for 
about 19 years. 

Plaintiff brings this action to recover possession of a 
strip of said land conveyed by his deed and extending 
on to defendant’s land beyond said division fence about 
one chain and being twenty-seven chains deep. There 
is no claim in proof on this case that the division 
line of said lots could not be ascertained, or was 
indefinite or uncertain or that there was a valuable 
consideration for such parol agreement. Held, that 
there being no proof in the case that there was 
any dispute concerning the division line, or that 
the location was so uncertain that it was difficult 
to ascertain it, or that there was any valuable consid- 
eration for such agreement, a case was not made in 
which a parol agreement could be proved in order to 
deprive the owner of the land covered by his deed. 
Mere indefiniteness as to where a division line was, is 
not such uncertainty as will justify a location of it by 
parol that will estop the party whose land is taken 
from asserting his title thereto. Judgment reversed 
New trial ordered. Sherwood et al. v. Warner et al. 
Opinion by Mullin, P. J. 
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° EASEMENT. 


1. This action was brought to restrain defendants 
from removing a certain division or line fence between 
the lot of plaintiff and defendant, and from interrupt- 
ing plaintiff in obtaining water from a well on de- 
fendant’s lot. 

The well was built by one Wilson on defendant’s 
land about 1835, and while Wilson owned the lot,by an 
agreement between him and the person owning plain- 
tiff's lot, such person was allowed to use the said 
well and the subsequent owners and occupants, plain- 
tiff’s and defendant’s lots, have continued to use 
said well in common without let or hindrance. 
Held, that under the finding of fact by the referee 
the use of the well by plaintiff and his grantors was 
under a mere license or permission from defendant’s 
grantors. There was no grant of the right and no ad- 
verse user, and therefore no easement by prescription 
could be acquired. Judgment reversed and new trial 
ordered. Applegate v. Morse. Opinion by Mullin, P. J. 

2. In water rights: estoppel. —In 1867 Silas G. Roberts 
owned a farm in Livingston county, through which a 
small stream ran. In high water a part of the farm 
was overflowed, and to prevent that result he dug a 
ditch through the farm, through which the water of 
the stream passed. Mr. Roberts deeded the part of the 
farm north of the ditch to one of his sons, and that 
part south of it to another. After these conveyances 
there was a freshet ; the water overflowed the banks 
of the ditch and injured the land of the defendant. 
When the waters subsided, plaintiff and defendant 
proceeded to repair the ditch by raising its banks, and 
in some places by putting planks at the side to prevent 
the water running on to plaintiff’s land. In 1868 the 
waters again overflowed the banks of the ditch, and 
plaintiff proceeded to put in plank and repair the 
banks as had been previously done. 

The defendant removed these erections and threat- 
ened to remove all such as plaintiff might erect. The 
action was commenced to restrain defendant from 
destroying or interfering with such erections. There 
was judgment for the plaintiff. On appeal it was held, 
that each of the grantees from Silas G. Roberts took 
the land conveyed, subject to the burdens and en- 
titled to the benefits which resulted from the construc- 
tion of the ditch, and each was entitled to have it 
maintained, as it was at the time of the conveyance, 
and to that end to keep it in repair so as to prevent 
injury from the overflow of the waters. Held, also, 
that defendant, by aiding in repairing the ditch jointly 
with plaintiff, was not estopped from forbidding 
plaintiff to enter on his land and make repairs, but such 
action on the part of the defendant was evidence 
that the repairs then made were such as it was proper 
to make. Judgment affirmed. Roberts v. Roberts. 
Opinion by Mullin, P. J. 


EVIDENCE. 


Of transactions with deceased person.— This is an 
action brought by the plaintiff as administrator on a 
due bill held by their testator against the defendant. 

The defendant on the trial was asked by his counsel 
the following question: 1. When did you put your 
signature to the due-bill? (the one in suit.) The ques- 
tion was objected to, and the objection was sustained ; 
defendant’s counsel excepted. The defendant’s coun- 
sel also offered to prove by the witness, for the purpose 
of contradicting plaintiff’s witnesses, that the due-bill 
was not in existence at a certain time when plaintiff’s 





witnesses say, they saw it. The question and offer 
were objected to by plaintiff’s counsel, on the 
ground that the evidence related to transactions had 
with the testator, and were incompetent under section 
399 of the Code. The court sustained the objection. 
Held, 1. That before the evidence of a witness can be 
rejected under section 399, it must be made to appear 
that it relates to a personal transaction or communica- 
tion between the witness and the deceased. If 
transactions being inconsistent with the facts have 
occurred in the absence of the deceased, no presump- 
tion will be indulged in for the purpose of excluding 
the evidence. That the defendant need not necessarily 
have signed the due bill in the presence of the de- 
ceased, and the question as to when the defendant 
signed it was competent. 2. That the rejection of the 
offer made, as it was simply for the purpose of im- 
peaching or contradicting plaintiff’s witnesses, was 
improper. Judgment reversed; new trial ordered. 
Fisk’s Adm’rs v. Fisk. Opinion by Mullin, P. J. 


FEIGNED ISSUE. 


Parol evidence admissible to prove adeed a mortgage. 
—In this action the following feigned issue was submit- 
ted to the jury for an answer,viz.: Was the instrument 
dated November 25, 1864, and recorded December 6, in 
book 287, page 540,Cook county, Llinois, mentioned and 
described in the complaint in this action, ‘‘made and 
delivered by William O. Brown, Jr., to said John C. 
Clifford as security for the payment of money by said 
William O. Brown, Jr., to said John C. Clifford?” 

The jury found in the affirmative. Defendant’s 
counsel did not object to the form of the issue submit- 
ted to the jury before submission. On the trial 
the court found in favor of the plaintiff. Held, 
that the defendant, not having objected to the 
form of the issue submitted to the jury before submis- 
sion, cannot question it as to form now, unless clearly 
illegal. That the court, as a general rule, accept the 
verdict of the jury, or the feigned issue as conclusive, 
but it is not bound to do so. The object of the trial is 
to satisfy the conscience of the court as to a fact in re- 
gard to which the parties differ, and, unless the finding 
of the jury does satisfy its conscience, it may disregard 
the finding and decide the question of fact for itself. 

That rule 33 of this court does not preclude the court, 
when the cause is brought on for final hearing,from re- 
jecting the verdict, and ordering a new trial on its own 
motion, or from deciding the question of fact for itself. 
That it was competent for the defendant at the trial of 
the issues to call on the court to reject the finding of 
the jury on the feigned issue and order a new trial, or 
to require plaintiff to establish,de novo, the facts charged 
in the complaint, and it was equally competent for the 
court to refuse the application and accept the verdict 
of the jury as a proper disposition of the question. 

That the question submitted to the jury was in 
proper form. Judgment affirmed, with costs. Brown 
v. Clifford. Opinion by Mullin, P. J. 


FORECLOSURE OF MORTGAGE. 


In proceedings to foreclose a mortgage on infant’s 
real estate, a special guardian was duly appointed and 
such proceedings were had that said guardian was au- 
thorized to mortgage said infant’s real estate, and re- 
port his proceedings to the court. The said special 
guardian did not make any report of his proceed- 
ings under said order, authorizing him to mortgage 
said real estate, and no order confirming such pro- 
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ceedings was ever made by the court. Held, that 
by reason of the omission to have proceedings of 
special guardian under the order of the court, authoriz- 
ing him to mortgage, confirmed, the mortgage was ab- 
solutely void and plaintiff cannot recover in this action. 
Judgment reversed. Bu/tei v. Torrey. Opinion by 
Mullin, P. J. 
GIFT. 

This action is brought by plaintiff as receiver in pro- 
ceedings supplementary to execution on a judgment 
against defendant to set aside a deed as in fraud of 
creditors. In 1864 defendant enlisted in the army and 
received a bounty of $1,000 in town bonds, these he di- 
rected the supervisor of his town to give to his wife, 
which was done. When defendant returned from the 
army he, on different occasions, recognized the said 
money in his wife’s hands as her own. The bonds 
were converted into money and the money was after- 
ward invested in a farm purchased by the wife. Held, 
1. That there was a valid gift to defendant’s wife. 
That when the owner of property makes a verbal gift 
to another, such other acquires a perfect title if he gets 
possession of it before the revocation of the gift by the 
donor, although the property was not present when the 
gift was made, orit was not even in esse at the time. 
The consent that the donor can take the property as 
owner must be presumed to continue, unless revoked, 
until posséssion isacquired. There being a subsequent 
recognition of the wife’s title by defendant, without 
any evidence of the revocation of the gift, renders the 
gift perfect. 2. That the bonds having been given for 
bounty were exempt from execution, and the gift by 
defendant to his wife could not be in fraud of creditors. 
Judgment affirmed. Whiting, receiver, v. Barrelt. 
Opinion by Mullin, P. J. 


LIFE INSURANCE. 


Suicide: evidence.— The action is brought by the 
plaintiff as executrix to recover on a policy of insur- 
ance issued by the defendant on her husband’s life. 
The policy contained the following clause, viz., ‘‘or in 
case he shall die by his own hand, in or in consequence 
of a duel, or by reason of intemperance, this policy 
shall be void.”” The deceased committed suicide by 
shooting himself with a pistol. The plaintiff, in her 
complaint, alleges, that the suicide was committed by 
deceased while insane and not mentally capable at 
the time of distinguishing between right and wrong. 
The defendant’s defense was the clause of the policy 
above written. The plaintiff, on the trial, in order to 
prove the insanity of deceased, called several wit- 
nesses, friends and neighbors of the deceased — but not 
physicians or experts — who, after testifying as to the 
general character of the deceased, his conduct, etc., 
were asked by plaintiff's counsel the question, ‘*‘ Was 
he sane or insane?’’ The defendant’s counsel object- 
ed, but the court allowed the witness to answer. The 
jury found a verdict for plaintiff. Held, that the 
question asked the non-professional witnesses under 
the decision of the court of appeals in case of Real v. 
The People, 42 N. Y. 270, were inadmissible; that the 
evidence of a Dr. S., that he should not think deceased 
a man that would commit suicide when he was sane, 
was incompetent—it involved no matter of profes- 
sional skill. 

The court charged the jury that the taking of the 
life of the insured by his own hand, in order to avoid 
the policy, must be done feloniously; that if he was 
unable to appreciate the moral effect and consequences 





of his act, then it was not within the exception of the 
policy, and the plaintiff was entitled to recover. Held 
correct. The defendant’s counsel requested the court 
to charge the jury that if the deceased destroyed his 
own life, voluntarily and willfully, he having at the 
time sufficient power of mind and reason to under- 
stand the physical nature and consequences of such an 
act, and having the purpose and intention to cause 
death by the act, then the policy is void. Held, that 
the instruction was properly refused. Also, that the 
clause of the policy under consideration should be 
construed as if it read, ‘“‘in case he shall die by his 
own hand or in consequence of a duel.” Judg- 
ment reversed. Van Zandt v. The Mutual Benefit In- 
surance Co. Opinion by Mullin, P. J. 


MARRIED WOMEN. 


The defendant is a married woman, having a sepa- 
rate estate, and doing business in her own name and 
right. Her husband is her general agent. On the 19th 
September, 1870, one D. was indebted to defendant for 
materials, etc., furnished by her in the sum of $1,000. 
On said 19th September D. applied to defendant’s hus- 
band to borrow her notes to the amount of $500, D. 
agreeing to pay said notes at maturity; and, as a fur- 
ther inducement, he agreed to, and did, execute and 
deliver to defendant, a bond ‘‘ conditioned for the pay- 
ment of $1,000, and interest one year from date, upon 
condition that defendant paid said notes;” $500 of 
said $1,000 were to be applied in part payment of the 
debt due defendant for work, material, etc., furnished 
D. D. and his wife also executed a mortgage as col- 
lateral security to said bond. D. failed to pay the 
notes, and this action is brought by plaintiff, to whom 
D. transferred the notes before maturity for value. 
The judgment in the court below was for plaintiff. 
Held, 1. That defendant, being a married woman, 
by receiving the bond and mortgage as indemnity 
against liability on the accommodation paper, did not 
make the contract binding against her. It was still a 
contract she had no power to make. 2. That, although 
3500 of the amount of the bond was applied as part 
payment of a debt in her own right as part of her sepa- 
rate estate, there was no valid consideration for her 
promise to pay the notes. Cites Parmelee v. Thomp- 
son, 45 N. Y. 58. Judgment reversed. McCarty v. 
Beer. Opinion by Mullin, P. J. 

(To be continued.) 


9 


DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEVADA.* 
ACCESSORY. 


Trial of accessories before the fact: charge as to prin- 
cipal. — Where, on a trial for grand larceny of horses, 
the evidence tended to show that they had been stolen 
either by Jackson or by Big Ben, and that defendants 
were accessories before the fact ; and the court charged 
that, ‘‘The defendants might be found guilty, regard- 
less of the guilt or innocence of Big Ben.” Held, it 
appearing that other portions of the charge clearly 
showed what constituted an accessory before the fact, 
and what was necessary to justify his conviction, that 
the instruction was objectionable. State v. Jones and 
Nery, 408. 





*From 7th Nevada Reports. 
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AGENCY. 

1. No presumption of reception by principal of money 
fraudulently obtained by agent. — There is no presump- 
tion of law that a principal receives money which his 
agent obtains by a wrongful act of his own, in no wise 
authorized or sanctioned by the principal. Dougherty 
v. Wells, Fargo & Co., 368. 

2. Unauthorized acts of agent not done as agent.—No 
one can be the agent of another in the doing of an act 
which is in no wise authorized by, or which may be done 
against, the expressed wish of the principal. Ib. 

3. When principal liable for unauthorized acts of 
agent.— Where, in an action against Wells, Fargo & 
Co., it appeared that plaintiff delivered an old certifi- 
tate of deposit to the agent of the company, for the 
purpose of having it sent to San Francisco to be 
renewed; and the agent fraudulently procured it to 
be cashed, and appropriated the money to his own 
use. Held, that Wells, Fargo & Co. were liable, not 
upon the rule that the agent acted for his principal in 
that particular transaction, but because he was em- 
ployed by the company in that character of business, 
and held out by it as a person authorized and fully 
to be ‘trusted. Ib. 

ASSESSOR. 


Fraud in assessments.—As the law requires an 
honest and jusf -estimate of value to be placed upon 
property for the purposes of taxation, an excessive 
valuation made by an assessor, contrary to his official 
judgment, and with intent to injure, is a fraud against 
which the law will afford relief. State v. Central Pacific 
Railroad Co., 99. 

BOND. 


State treasurer’s bond: money received during former 
term: presumptions. -—In asuit on the official bond of a 
State treasurer, given for his second term of office, 
held, that whatever money he received in his official 
capacity during his first term, in the absence of proof 
that he had wasted or misapplied it, was presumably 
paid over to himself as his own successor, and that the 
sureties on such bond were liable for the safe-keeping 
thereof. State v. Rhoudes, 434. 


CONSTITUTIONAL LAW. 


1. Constitutionality of State stamp act.—The enact- 


ment of the statute, imposing a revenue stamp upon 
bills of exchange drawn in this State upon another 
State (Stats. 1871, 142), was a legitimate exercise by the 
State of its inherent and unsurrendered power of taxa- 
tion. Ex parte James P. Martin, 140. 

2. Amendment VI of United States not applicable to 
State tribunals. —The provision of amendment VI of 
the United States constitution, that accused persons 
are entitled to be confronted with the witnesses against 
them, is applicable only in the federal courts, and is in 
no wise a restriction upon the powers of the States, or 
applicable to State courts. State v. Jones and Nery, 408. 


CONSTRUCTION. 


1. Construction of statutes: legislative intent. —The 
intention of the legislature controls:the courts, not 
only in the construction of an act, but also in deter- 
mining whether a former law is repealed or not; and 
when such intention is manifest it is to be carried out, 
no matter how awkwardly expressed or indicated. 
Thorpe v. Schoolnig, 15. 

2. Construction of policy: doubts in favor of assured. 





—If on the face of a policy of insurance there is, in 
the language used or its effect, any room for construc- 
tion or doubt, the benefit of the doubt must be given 
to the assured. Gerhauser v. North British and M. Ins. 
Co., 174. 

3. Interpretation of language of policies. —In the con- 
struction of policies of insurance, such meaning should 
be given to the language used as plain men usually 
attach to it. Ib. 


COVENANT. 


Covenant to build dam and flume not running 
with mill-site. Where the owners of mill-site and 
water privilege conveyed a portion thereof, and six 
days afterward such owners and grantees entered into 
a contract to erect and keep in repair at joint expense 
a dam and flume for conducting water to their respec- 
tive mills; and subsequently the mill and mill-site of 
the grantees were sold out on judgment against them. 
Held, that the contract of the grantees to contribute 
to keep the dam and flumein repair was not a cove- 
nant running with the mill-site, and that the purchaser 
at sheriff’s sale was not by his mere purchase liable for 
any portion of such repairs. Wheeler v. Schad, 204. 


CRIMINAL LAW. 


1. Criminal law: recommendation by jury to full 
extent af punishment.— Where the jury in a criminal 
case rendered a verdict for manslaughter, and recom- 
mended that defendant should receive the full extent 
of punishment allowed by law for that crime; and it 
was objected that such verdict showed on its face that 
the jury was prejudiced to defendant's injury. Held, 
that such recommendation did no injury, unless it 
could be shown that the court was influenced thereby. 
State v. Hutchinson, 53. 

2. Facts sufficient to constitute ‘‘ assault with intent to 
commit murder.” —Where on a trial of Roderigas for as- 
sault with intent to murder Elsworth, it appeared that 
Elsworth and one Matias had gone to the house of Rode- 
rigas for the purpose of getting certain boards fastened 
to such house; that Roderigas had previously given 
them permission to come and take the boards; that 
while Matias was engaged in taking the boards from 
the house, Rouderigas, with intent to shoot one or 
the other, shot Elsworth, who stood some distance 
off; and it did not appear that the permission to take 
the boards had been retracted. Held, that the facts 
were clearly sufficient to justify a conviction of the 
crime charged. State v. Roderigas, 328. 

3. Criminal law: separation of jury.— Where, after 
the retirement of the jury in acriminal case, one of 
them left the jury room in company with the officer in 
charge, and visited his residence, about five hundred 
yards distant, and while passing through the street was 
spoken to by several persons; but there was no show- 
ing that any thing was said in his hearing about the 
case, or that the officer had not been constantly at his 
side. Held, that as there was no evidence of any oppor- 
tunity of tampering with the juror, there was no 
ground for setting aside the verdict. State v. Jones and 


. Nery, 408. 


DAMAGES. 


Measure of damages for loss by neglect of adminis- 
trator.—Where money of an estate is lost by reason of 
such neglect of an administrator as he and his sureties 
are liable for, the sum lost constitutes the measure of 
damages. McNabb v. Wixom, 163. 
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EXECUTORS AND ADMINISTRATORS. 

Duties of administrators: care and diligence.— 
Whenever an administrator does what the law pro- 
hibits, or fails to exercise reasonable care and diligence 
in the endeavor to do what the law enjoins, he and his 
sureties are liable for the damage consequent upon 
such act or omission. McNabb v. Wixom, 163. 


FRAUD. 


1. What false statement works forfeiture of policy. 
—In order to work a forfeiture under a clause in a 
policy of insurance, which declares a forfeiture in case 
of fraud in the claim made for a loss or false declaring 
or affirming in support thereof, the false statement must 
be willfully made with respect to a material matter, 
and with the purpose of deceiving the insurer. Ger- 
hauser v. North British and M. Ins. Co., 174. 

2. Overestimate of loss not conclusive proof of fraud. 
—There is no rule in insurance cases that a verdict for 
plaintiff, finding the value of the property lost at only 
one-half or one-third the valuation given in the state- 
ment of loss, will be set aside as of itself evidencing 
fraud in such statement. Ib. 


FIXTURES. 
Fiatures: steam saw-mill, boiler, engine and ma- 
chinery.—Where a steam saw-mill, put upon land 
for the purpose of sawing up the timber upon it, had 
its foundation planted in the ground, and the engine, 
boiler and machinery were attached by bolts, belts, 
shafts and pipes to the frame work, which was built 
upon such foundation. Held, that such boiler, engine 
and machinery were fixtures. Treadway v. Sharon, 
37. 
INSURANCE. 


1. Insurance: valid contract before actual delivery of 
policy. — Where a wife made application to the agent 
of ah insurance company for a policy on the life of her 
husband, and paid fifty doilars in accordance with the 
company’s rules, which was to be applied to the first 
year’s premium provided the risk should be taken; 
and in due time a policy was made out and forwarded 
to the agent for delivery; but before it was delivered 
the husband died, whereupon the agent, though ten- 
dered the balance of the premium, refused to deliver 
it. Held, that there was a valid contract for a policy; 
that upon the taking of the risk, the fifty dollars be- 
came the property of the company, and the assured 
became entitled to the policy; and that such a con- 
tract was as available to sustain an action for the 
amount of the insurance as if the policy had been de- 
livered. Cooper v. Pacific Mutual Life Ins. Co., 116. 

2. Insurance: what facts must be disclosed. — Where 
the jury in aninsurance case was instructed that the 
mere failure of the insured to disclose material facts 
known to the insurer or unknown to the insured would 
not prevent a recovery, and such instruction was per- 
tinent to the testimony. Held, no error. Gerhauser 
v. North British & M. Ins. Co., 174. 


JURY. 


1. Absence of juror: presumption of regularity. — 
Where the record in a criminal case showed that while 
a witness was giving some immaterial testimony, a 
juror, who had been absent, came into court. Heid, 
that the presumption was, until the contrary appeared, 
that the juror was absent by the permission of the 
court and in charge of its officer. State v. Parsons, 57. 





2. Treating jury to liquor: what will not vitiate ver- 
dict. — Where a jury, on their return from taking a 
view of the property in controversy, were treated to 
liquor by a person who had been, at the instance of the 
prevailing party, selected by the court to point out the 
premises, and who had made a map of them for such 
party. Held, that the showing of such person’s agency 
or interest in the result of the suit was not sufficient 
to vitiate the verdict. Schissler v. Chesshire, 427. 


LEGISLATURE. 

Judges as to when special legislation is proper. —The 
decision as to whether a special or local law can be 
passed, or in other words, whether or not a general 
law can be made applicable, is primarily in the legisla- 
ture; and its decision, though subject to review by the 
courts, will be presumptively correct. Hess v. Pegg, 23. 


MURDER. 


Justifiable homicide : retreat not necessary after threats 
and hostile demonstrations. — Where on a murder trial 
it appeared that deceased had beaten defendant in a 
brutal manner, and wher compelled by third persons 
to desist, had in the hearing of defendant asked for a 
pistol, and said he would shoot him on sight; and that 
when they next met, deceased, without being assailed, 
rushed at defendant with hostile demonstrations. 
Held, that if the demonstrations were such as to jus- 
tify the belief that the deceased intended to carry out 
his threat, defendant would be justified in killing him 
without retreating. State v. Kennedy, 374. 


PENALTY. 

Rule as to what shall be “penalty” instead of “ liqui- 
dated damages.’’—Where parties stipulate for the pay- 
ment of a large sum of money as damages for the 
failure or non-payment of a smaller sum at agiven time, 
such large sum so agreec upon, no matter what may be 
the language of the parties, will be deemed a penalty 
and not liquidated damages. Morris v. McCoy, 399. 


STAMPS. 


State revenue stamps on foreign bills.—The statute 
requiring the affixing of revenue stamps to foreign bills 
of exchange (Stats. 1871, 142) is not a regulation of com- 
merce between this and other States, nor does it lay an 
impost or duty on exports within the meaning of 
article I, sections 8 and 10 of the United States consti- 
tution. Ex parte James P. Martin, 140. 


TRANSFER. 

1. Transfer to federal court after submission to 
State jurisdiction.—The fact that a citizen of another 
State has submitted to the jurisdiction of a State court 
a suit against a citizen of this State, does not prevent 
him from insisting upon a transfer of his case to the 
United States circuit court, in accordance with the act 
of Congress of March 2, 1867. Meadow Valley Mining 
Co. v. Dodds, 143. 

2. Affidavit for transfer of cause to United States 
cireuit court.—The affidavit provided for by the act of 
Congress of March 2, 1867, to authorize the transfer 
of a case from a State court to the United States cir- 
cuit court, requires a statement by the party that he 
has reason to, and does, believe that from prejudice or 
local influence he will not be able to obtain justice in 
the State court; but it does not require any showing of 
the existence of such prejudice or local influence, or 
any statement of facts upon which he founds his 
belief. Ib. 
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WATER RIGHTS. 

1. Diversion of water on public land confers no 
right against government.—Where a person diverted 
and appropriated the waters of a creek on public land 
from its natural channel; and afterward the land, on 
which its natural channel was situated, was patented 
to another. Held, that the former acquired no right 
against the government; and that the patent carried 
all the right of the government, which was absolute 
and unincumbered by any diversion or appropriation, 
to the patentee. Vansickle v. Haines, 249. 

2. Use of water percolating into one’s own soil not 
actionable.—Where plaintiffs appropriated, possessed 
and used a spring of running water upon land which 
they occupied; and defendants dug a well upon adjoin- 
ing land occupied by them; and the spring dried up 
after the digging of the well, but there was no visible 
connection between the well and the spring — the flow 
of water into defendants’ land being by percolation. 
Held, that plaintiffs had no cause of action against 
defendants for damages or for an injunction. Mosier 
v. Caldwell, 363. 

3. Right of owner of land to dig for water in it. 
—A person may lawfully dig a well upon his own land, 
though thereby he destroy the subterranean, undefined 
sources of his neighbor's spring. Ib. 

4. Percolating, water a part of the soil.—Water per- 
colating through the soil is not, and cannot be, distin- 
guished from the soil itself; and of such water, the 
proprietor of the soil has the free and absolute use, so 
that he does not directly invade that of his neighbor, 
or, consequently, injure his perceptible and clearly 
defined rights. Ib. 

——_- oe __—_. 


BOOK NOTICE. 


A Selection of Cases on Sales of Personal Property, 
with references and citations, by C. C. Langdell, 
Dane Professor of Law in Harvard University. 
Prepared for use as a text book in Harvard Law 
School. Vol. 1. Boston: Little, Brown & Com- 
pany, 1872. 

When Professor Langdell was appointed to the Dane 
chair in the Harvard law school, he set about discover- 
ing that method of instruction which should accom- 
plish the most practical good for those under his in- 
struction. He came naturally to the conclusion that 
the inductive system — or the gathering of the general 
principles from the examination of particular cases — 
was most likely to accomplish his object. This was to 
be accomplished by making ‘‘aseries of cases carefully 
selected from the books of reports, the subject alike of 
study and instruction.’’ Thechief obstacle to this was 
the lack of books, as in a large class all would want 
the same books at the same time. This led to the pre- 
paration of his ‘‘ Select: Cases on Contract,’’ and of the 
work before us. 

The value of these selections to the student of Har- 
vard law school, or of any other law school, or even to 
the private student, will be great. He will here have 
an opportunity not only to see the practical application 
of the principles contained in the lectures or found in 
the treatises, but he may also familiarize himself with 
the logic of the judges and their methods of dealing 
with facts, an object which every student should al- 
ways bear in mind. 

Samuel Warren, in his delightful “‘ Introduction to 
the Study of the Law,” says: “ Fifty or sixty leading 
cases, thoroughly understood and distinctly recol- 





lected, will be found of incalculable value in practice 
—serving as so many landmarks placed upon the track- 
less wilds of the law.” The retention in the memory 
of mere abstract principles is always difficult, but let 
those principles be associated with and applied to facts 
and circumstances—as they are in cases—and the 
memory holds them tenaciously. We, of course, are 
not admirers of the mere case lawyer, but this system 
of inductive teaching has no tendency to create such. 
It is only the loose and desultory mode of study, so 
prevalent, that produces the man who can never get 
beyond Ita lex scripta est. 

Mr. Langdell has done good service to the student of 
law and we thank him for it. 

The book, like all from Messrs. Little, Brown & Com- 
pany, is admirable in its mechanical execution. 


OO 


ENGLISH NOTES. 


A bill to prevent children from performing as acro- 
bats has been introduced in parliament. — The judges’ 
salaries’ bill provides that the salary of persons dis- 
charging judicial duties in the united kingdom shall 
commence from the date of his appointment and not 
from the resignation or death of his predecessor. — 
A bill amending the law relating to courts of sum- 
mary jurisdiction has been introduced in the house 
of lords by the lord chancellor.— By a circular in 
relation to the expenses of county judges, which 
Chancellor Lowe has issued, a judge is required to live 
in the principal city and town in his district, and to go 
on circuit in a particular order without reference to 
the days of the week already fixed for holding courts, 
or any other consideration except that of economy. — 
in the house of commons, on the 15th ult., the attorney- 
general, in answer to an inquiry in relation to the 
prosecution of the Tichborne claimant, said that, al- 
though as the organ of the government, it had been 
necessary that he should take certain formal steps in 
the matter, he had not the conduct of, and he did not 
interfere with, the prosecution, which was in the hands 
of Mr. Hawkins. It had become a home office prose- 
cution, and, as far as he knew and believed, the home 
gecretary and the solicitor to the treasury did not in- 
tend to desist from the prosecution. — A curious case 
recently came before the jtidicial committee of the 
privy council. The zemindar of Vizianagram, the 
plaintiff, sued the defendant, the zemindar of Bobbili, 
for insulting him, in not describing him by the title of 
“honorable” in a law suit in which he was engaged. 
The plaintiff was a member of the legislative council 
of Madras, and therefore entitled to be called ‘‘ honor- 
able.’”’ The high court of Madras decided in favor of 
the defendant, and the plaintiff accordingly appealed. 
Sir J. Colvile, the president of the committee, remark- 
ing on the value of titles in India, reversed the judg- 
ment.— The attorney-general for Ireland announced 
in the house of commons on the 23d ult., the purpose 
of the government to prosecute twenty-four of the 
Roman Catholic clergyman of Ireland, for alleged par- 
ticipation in the Galway election affair, according to 
the report of Judge Keogh. 


—___ > o —_—__—_ 


Judge Horace P. Biddle, of the Indiana circuit court, 
has been nominated for congress from the ninth dis- 
trict of that State by the democrats and liberal repub- 
licans. 
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LEGAL NEWS. 


The president has appointed Hon. Hiram Knowles 
associate justice of the supreme court of Montana. 


Mr. Orlando F. Bump, compiler of the work on 
bankruptcy bearing his name, has become an editor of 
the Maryland Law Reporter. 


Lerdo de Tejada, chief justice of the supreme court, 
and until recently secretary of foreign affairs in Presi- 
dent Juarez’s cabinet, is now acting president of the 
republic of Mexico. 


Mr. Mataxos, the minister of justice of Greece, re- 
eently stated in the chamber of deputies of that coun- 
try, that the allegation which some time since appeared 
in the newspapers that the Greek government had 
caused the transportation of certain convicts to New 
Orleans, was a fabrication and a calumny. 


Chief Judge Church, of the New York court of ap- 
peals, has very properly declined the position of Tam- 
many sachem, on the ground that his position as judge 
forbids his connecting himself with politics. We hope 
next to hear that he positively declines to accept the 
nomination for governor. 


42 
oe 





NEW YORK STATUTES AT LARGE. 


CHAP. 498. 
Aw Act for the protection of livery stable keepers and 
other persons keeping horses at livery or pasture. 
PASSED May 3, 1872. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. It shall be lawful for all livery stable 
keepers and other persons keeping any horse or horses 
at livery or pasture or boarding the same, for hire, 
under any agreement with the owner thereof, to detain 
such horse or horses until all charges under such agree- 
ment for the care, keep, pasture or board of such 
horses shall have been paid: provided, however, that 
notice in writing shall first be given to such owner in 
person, or at his last known place of residence, of the 
amount of such charges, and the intention to detain 
such horse or horses until such charges shall be paid. 

§ 2. From the time of giving such notice, and while 
such horse or horses are so detained, and no longer, 
such livery stable keeper or other person shall have a 
lien upon such horse or horses for the purpose of satis- 
fying any execution which may be issued upon a judg- 
ment obtained for such charges. 

§ 3. This act shall take effect immediately. 


CHapP. 426. 


Aw Act to amend chapter six hundred and fifty-seven 
of the laws of eighteen hundred and seventy-one, 
entitled “ An act to amend the act passed February 
seventeen, eighteen hundred and forty-eight, entitled 
‘An act to authorize the formation of corporations 
for meanteteine, mining, mechanical or chemical 


> 


uu ‘ April twentieth, eighteen hun- 
Sub ead seventy-one. 
PasseD April 27, 1872; three-fifths being present. 


The Pi of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

Section 1. Section two of chapter six hundred and 
fifty-seven of the laws of eighteen hundred and seventy- 





one, entitled “ An act to amend the act passed February 
seventeenth, eighteen hundred and forty-eight, enti- 
tled ‘An act to authorize the formation of corpora- 
tions for manufacturing, mining, mechanical or chem- 
ical purposes,’”’ is hereby amended so as to read as fol- 
lows: 

§ 2. Said section one of the said act, passed February 
seventeenth, eighteen hundred and forty-eight, as 
amended by section one of chapter two hundred and 
sixty-two of the laws of eighteen hundred and fifty- 
seven, is hereby amended, by inserting after the words 
“or the business of printing and publishing books, 
pamphlets and newspapers,” in the first section of the 
last-mentioned act, the words “or the business of pre- 
serving and dealing in meats, or the business of mak- 
ing butter, cheese, concentrated or condensed milk, or 
any other products of the dairy; or the business of 
erecting buildings for church, sheds or laundry pur- 
poses, and the carrying on of laundry business. 

§ 2. This act shall take efect immediately. 


CHAP. 475. 
Aw Act in relation to challenges of jurors in criminal 
cases. 
PASSED May 3, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SEcTIoNn 1. The previous formation or expression of 
an opinion or impression in reference to the circum- 
stances upon which any criminal action of law is based, 
or in reference to the guilt or innocence of the pris- 
oner, or a present opinion or impression in reference 
thereto, shall not be a sufficient ground of challenge 
for principal cause to any person who is otherwise le- 
gally qualified to serve as a juror upon the trial of such 
action; provided, the person proposed as a juror who 
may have formed or expressed or has such opinion or 
impression as aforesaid shall declare on oath that he 
verily believes that he can render an impartial verdict 
according to the evidence submitted to the jury on 
such trial, and that such previously formed opinion or 
impression will not bias or influence his verdict, and 
provided the court shall be satisfied that the person so 
proposed as a juror does not entertain such a present 
opinion as would influence his verdict as a juror. 

§ 2. The people and the accused, in all capital cases, 
shall also be entitled to thirty peremptory challenges. 

§ 3. All existing acts conflicting with the provisions 
of the foregoing sections are hereby repealed. 

§ 4. This act shall take effect immediately. 


Cuap. 514. 


Aw Act to define section five of chapter five hundred 
and eighty-three of laws of eighteen hundred and 
seventy-one, relating to the entry of judgments. 


PassED May 4, 1872; three-fifths being present. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

SrecTIon 1. The fifth section of chapter five hundred 
and eighty-three of the laws of eighteen hundred and 
seventy-one, entitled ‘“‘An act to make provision for 
the local government of the city and county of New 
York,”’ shall not be held or construed in any manner 
te refer to, or affect the entry of, judgments in any 
action tried and determined before the passage of said 
last-mentioned act. 

§ 2. This act shall take effect immediately. 
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RUFUS CHOATE. 


Of the ability and attainments of Rufus Choate as 
a lawyer and advocate, few of the profession of the 
present day have much more than a traditional knowl- 
edge. His biography has been written indeed, and a 
few of his speeches have been preserved, yet the num- 
ber is so small, and the style of his oratory was so ex- 
traordinary, that his fame must ever depend more upon 
the testimony of his contemporaries than upon what 
is left of him. From this testimony it cannot be 
doubted that he was the greatest advocate that this 
country has yet produced, and that his rank is in 
America what Erskine’s is in England, what Curran’s 
is in Ireland. Unlike them it was not his fortune to 
be engaged in causes that interested the whole nation, 
but from the. humbler duties of a leading New Eng- 
land lawyer he wrought out a fame that will live with 
their fame so long as our common law and common 
language shall last. 

Mr. Choate was born in Ipswick, Mass., October 1, 
1799, and grew to the age of sixteen with but ordi- 
nary opportunities of schooling, though with a great 
fondness for books. He then entered Dartmouth 
college and at once took and maintained a leading 
position in his class, graduating in 1819, It was dur- 
ing his collegiate course, that the celebrated Dart- 
mouth college case was in the courts,—a case which, 
a distinguished statesman said, “was almost the first 
legal controversy which brought into view the rela- 
tions of the judiciary and the bar to the great interests 
of American learning.” The students were deeply 
interested in its result, and profoundly stirred by the 
effort of Mr. Webster before the United States su- 
preme court, and these circumstances were thought 
to have directed young Choate’s attention to the legal 
profession. 

The year after his graduation he was a tutor in the 
college, and then entered upon the study of the law 
in the Harvard law school, then presided over by Chief 
Justice Parker and Asahel Stearns. Some months 
after, however, he removed to Washington and 
entered the office of Mr. Wirt, then attorney-general 
of the United States and one of the foremost lawyers 
of the day. Choate did not, however, to his regret, 
see much of Wirt, as he was ill most of the time, but he 
was a careful observer of public men and affairs, and 
a devoted reader in the congressional library, where, 
as he himself stated, he spent three days in each week. 
Marshall was then upon the bench and was a partic- 
ular object of reverence to young Choate; but his 
admiration was mainly centered upon Pinkney, who 
was then, confessedly, the greatest living American 
advocate, and whose last argument (in the midst of 





which he fell fainting and was carried home to die) 
Choate had the fortune to hear. Pinkney’s eloquence 
affected him as a touch of mother earth did Anteus 
in his struggle with Hercules, renewing his zeal and 
invigorating his energies, and in after years he made 
his arguments and speeches the subjects of critical 
study. 

From Washington he returned and entered the 
office of Judge Cummins of Salem; and, in Septem- 
ber, 1823, he was admitted to the bar of the common 
pleas of the county, and two years later to that of the 
supreme court. He first opened an office in Danvers, 
and underwent that briefless period of despondency 
and hope deferred that comes, and has come and will 
come, to almost every beginner at the bar, be his 
capacity never so great. Indeed, so hopeless did the 
future, at times, look to him that his biographer tells 
us that “he seriously debated whether he should not 
throw up his profession and seek some other method 
of support.” But he relaxed no effort to perfect him- 
self in the law and the practice. He studied thoroughly 
the reports and the text-books, and went carefully over 
again and again those cases in which he had been 
unsuccessful, to discover new arguments that he ought 
to have made,‘and new points that he ought to have 
developed. Especially did he apply himself to acquir- 
ing the use of that most dangerous weapon — cross- 
examination, which, like the boomerang, if not skill- 
fully handled, is apt to be most dangerous to the user. 

Meantime he formed a happy marriage alliance with 
Miss Helen Olcott, daughter of Mills Olcott, Esq., of 
Hanover, N. H., a lady of great good sense and 
intelligence, and who brought to him that sympathy, 
encouragement and support that is of such nameless 
value to an ambitious young man. 

There is one feature in those early days of Choate 
that every young lawyer would do well to emulate — 
there are many indeed but this one in particular — 
his steadfast adhesion to the rule to do thoroughly 
and well whatsoever his hand found to do, irrespective 
of reward or of the amount involved or the dignity of 
the case. “ Before a justice of the peace, in an office 
not larger than a shoemaker’s shop, in defense of some 
petty offender, he poured forth the same wealth of 
words and illustrations, of humor and wit, and in its 
measure, of learning and argument which afterward 
delighted the supreme court and the senate.” He 
argued at full length every case he tried, not alone for 
the good of his client but also, and perhaps sometimes 
chiefly, for his own good — for the sake of increasing 
his powers as an advocate. 

One writer says of him: “ One of the present jus- 
tices of the supreme court was appointed, in company 
with two others, referees in a cause to be heard at 
Danvers, in about the year 1826. He proceeded, the 
day before the time appointed, to that town, and on 
alighting at the inn was met at the door by one he 
took for the innkeeper, by whom he was shown into 
the parlor. This man was dressed in very democratic 
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attire, with cheap pantaloons, a long, slovenly vest, a 
blue coat with metallic buttons (and quite too small 
for him), and a black cravat which resembled a string 
thrown around rather than tied on his neck. The 
next morning the referees met for the hearing, and 
the same young man arose and opened the case. The 
judge has said, that though he has since on many 
great occasions heard Mr. Choate, he never heard him 
surpass that opening. This must have been the first 
year of his practice. The young advocate afterward 
informed the judge that he had sat up all night pre- 
paring his argument.” 

Such assiduity, such zeal and untiring industry, is 
sure, sooner or later, to bring its reward, and it came 
early toChoate. His professional fame spread rapidly, 
and his vigorous eloquence and fidelity to his clients 
soon brought him a lucrative business. 

In 1828 he removed to Salem, whither his high repu- 
tation had preceded him, and where he was soon 
acknowledged the leader of the bar—a bar which 
had boasted of Dane and Parsons, of Story and Put- 
nam, which then boasted of Pickering and Leverett, 
of Rantoul and Caleb Cushing. 

In 1830 he was elected as a representative in con- 
gress, and immediately set about a course of study 
that should fit him for his new duties. As an illustra- 
tion of his plan of study we copy the following, which 
was found in his common-place book: 


* Nov. 4, 1830. 
“ FacrENDA AD Munus NuPER IMPOSsITUM. 

“1. Pers. Quals. [Personal Qualities], Memory, Daily 
Food, and Cowper dum ambulo. Voice, Manner, Ex- 
ercitationes diurne. 

“2. Current Poiitics in papers. 1. Cum Notulus, daily, 
Geog., etc.; 2. Annual Regr., Past Intelligencers, 
etc. 

“3. District 8. E. [é. e., South Essex], Pop., Occs. [pop- 
ulation, occupation], Modes of Living, Commerce, 
the Treaties, and principles on which it depends. 

“4. Civil History of U. S., in Pitkin and original 
sources. 

“5. Exam. of Pending Questions: Tariff, Pub. Lands, 
Indians, Nullification. 

“6. Am. & Brit. Eloquence: Writing, Practice.” 


In 1833 he was again returned to congress but 
resigned his seat in 1834, removed to Boston and 
resumed the practice of the law. In 1841 he was 
elected United States senator in place of Daniel 
Webster, who had been appointed secretary of state 
under Harrison. 

He left the senate in 1845 heartily tired of politics 
and returned to the pursuit of his favorite profession, 
which he pursued with abundant success until his 
death in 1859. He was at one time or another offered 
the attorney-generalship of his State and of the United 
States, a professorship in the Harvard law school, and 
a seat on the supreme bench of Massachusetts. But 
these positions he declined, preferring the active prac- 
tice of the bar. 





Mr. Choate’s eminent success was not the result 
entirely, nor mainly of genius, but of indomitable per- 
severance, untiring study, and a hearty love of his pro- 
fession. He loved it, says one, “not as a nursing 
mother for the sake of the maintenance it afforded, but 
as the mistress of his homage and affection.” He made 
the whole domain of literature and science tributary 
to his success. “ Let the case of a busy lawyer,” said 
he, in his address at the opening of the Peabody Insti- 
tute, “testify to the priceless value of the love of 
reading. He comes home, his temples throbbing, 
his nerves shattered, from the trial of a week; sur- 
prised and alarmed by the charge of the judge and 
pale with anxiety about the verdict of the next morn- 
ing; not at all satisfied with what he has done him- 
self, though he does not see how he could have 
improved it; recalling with dread and self disparage- 
ment, if not with envy, the brilliant effort of his 
antagonist; and tormenting himself with the vain 
wish that he could have replied to it — and altogether 
a very miserable subject; and in as unfavorable a 
condition to accept comfort from wife and children, as 
the poor Christian in the first three pages of Pilgrim’s 
Progress. With a superhuman effort he opens his 
book and in the twinkling of an eye he is looking into 
the full ‘orb of Homeric and Miltonic song’ or Pope 
or Horace laughs him into a good humor.” 

But equally fond was he of reading the laws; and 
himself said: “There is a pleasure beyond expression 
in revising, re-arranging and extending my knowledge 
of the law.” He could even find enthusiasm in 
Coke upon Littleton whom Lord Mansfield pro- 
nounced “an uncouth crabbed author,” for he re- 
marked to a friend, “I am reading over again Coke 
upon Littleton. He is an enthusiast in the old law, 
and I want him to inspire my enthusiasm; for it 
would be dreadful, you know, to lose one’s inter- 
est in the profession to which a man is going to 
devote the last ten years of his life.” 

Although he had laid the foundations of his knowl- 
edge broad and deep, he was not, like too many, 
content to rest there. His whole life was one of con- 
centrated industry. Itis said that he began to study 
a case the moment it came into his office, and kept it 
up till the day of trial. Standing ata high desk, with 
pen in hand, he delved among the mines of the law. 
Every principle, every thought, every occurrence 
likely to prove serviceable went down upon his note- 
book in his wonderful chirography — Greek to the 
world, but clear to him. Even the thoughts, and 
sometimes the language of his addresses to the jury 
and arguments to the court, were written down, but 
not used in court. In the preparation of his argu- 
ments on questions of law he stopped short at no 
labor. A former partner of his said: “It would 
often happen that the case was nearly reached for 
argument at one term of the court, every possible 
preparation having been made, and the brief printed, 
yet the term would end, and the case go over. The 
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former preparation then made but the starting 
point forhim. At the next term a fuller brief appeared ; 
and this might happen several times.” 

During all the years of his constant professional 
labors, he yet found time for a careful study of the 
science of the law. On the appearance of a new 
volume of Massachusetts reports he would take every 
case of importance, make a full brief upon each side, 
draw up a judgment, and finally compare it with the 
briefs and judgment reported. “In preparing this 
brief,” he said, in a little journal that he kept, “law, 
logic, eloquence, must be studied and blended together. 
The airy phrase, the turn of real reply, are to be 
sought and written out. I may embody in a zom- 
mon-place book the principles acquired; and I shall 
particularly strive to become as familiar with the last 
cases of the English and Federal benches at least, and 
if possible, with those of New York, Maine and New 
Hampshire, as of our own.” Again, he adds later: 
“The gift of an interleaved digest of Massachusetts 
cases suggests and renders practicable a plan of re- 
viewing and reviving the law. I shall add the fifth 
volume of Metcalf to the Digest as it stands, and in 
so doing advert to the whole series of decisions. 
This will not interfere with my plan of making a fre- 
quent brief on legal theses.” 

How very few indeed of our young lawyers, with 
little or no business to occupy their time, would un- 
dertake and persevere in so laborious a process of 
education. 

Choate, like Chatham, and Pitt, and Erskine, and 
Curran, made oratory a special and life long study. It 
is said of him, that “he was a thorough master of 
logic. He had studied it not only in detail and im- 
mediate application of style and arrangement, but in 
its essence and origin.” But he clothed it in such a 
wealth of words and imagery, that some of his 
rivals, in his earlier career, denied his logical powers 
until they learned it to their sorrow. He made the 
most constant efforts to increase and enrich his vocab- 
ulary. He studied words. He read and reread the 
best classics, but translation was his principal method 
and he was indefatigable in it. He persevered in it 
daily, even in the midst of his most arduous business. 
Five minutes a day, if no more, he would seize in the 
morning, for this task. He attended chiefly to mul- 
tiplying synonyms. For every word he translated 
he would rack his brain and search his books till he 
got five or six corresponding English words, and then 
he would select the best. 

But we have exceeded our proposed limits and 
must close without noting many things in his life and 
character worthy of mention, and omitting all refer- 
ence to the principal causes in which he was engaged. 
We will, however, give the following description of 
him and his style of oratory from one who knew him 
well and heard him often. “In height he towered full 
six feet, and his finely proportioned figure indicated a 
constitution hardy and vigorous. The well-developed 





head was covered with close, curling hair. His dark, 
deeply-marked features and restless eye showed that 
his frame of iron was the habitation of a spirit of 
nervous energy andimpulse. Such was his expression 
even in repose, but when lightened up, with the fires 
of eloquence flashing from his dark eyes and features, 
while his voice flowed with a mellifluous sweetness 
which might have made applicable to him the compli- 
ment paid to Plato, that “bees swarmed on his lips,” 
and 
“The hand sang with the voice,” 


the effect was irresistibly charming. Nor was his 
oratory the mere outside flash of display unsustained 
by well-disciplined power of thought. What he said, 
if not truth, had always a specious, deeply studied, 
veri-similitude, and the longer we listened the more 
we wondered and admired. His manner complied, 
more than that of any other speaker we have heard, 
with Demosthenes’ first, second and third postulate: 
action, action, action. His gesticulation, always fervid, 
was often passionate, and sometimes almost frantic. 
The tout ensemble of the orator was entirely original 
and unique, without precedent, and beyond the power 
of copying or repetition. The gaze of his roving deep 
black eye, seeming the hiding place of all things, was 
wild and sybyline ; his words, as they caught the ear, 
were glowing and gorgeous; the strain of his thought, 
always discriminating, seemed sometimes subtle 


enough to 
> Sever and divide 
A hair ’twixt north and north-west side. 


His argument and imagery were often connected 
in an impetuous climax of sentences almost endless, 
very effective when driven home by his voice, gesture 
and mien of inspiration, yet fairly putting one out of 
breath when read afterward as plain prose.” 

But his restless energy and constant devotion to 
work were too much even for his iron constitution, 
and in the early part of 1859 his health failed, and he 
was at last induced to take a trip to Europe; but on 
the way out he grew rapidly worse and was landed 
at Halifax, where, on the 13th of July, 1859, died the 
greatest of American advocates. 





MISTAKES OF LAW. 


The greatest wonder of our jurisprudence is the 
so-called maxim, ignorantia juris non excusat. It 
clings to the professional mind like superstition to 
the masses. And yet there is abundant evidence, 
that, in its application to the civil relations of men, it 
is far from being a well-settled doctrine that mistakes 
of law do not excuse. An examination of the adju- 
dications reveals the fact that this maxim has been 
the most discussed, controverted, affirmed, denied 
and modified theoretically, and at the same time the 
least agreed upon and applied practically of any of the 
epitomized principles of law, which have been trans- 
mitted to us from the distant past. So that ic is 
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quite doubtful, whether the doctrine can be properly 
denominated a maxim. An exhaustive review of the 
adjudications in volumes IT, III and IV, pp. 405, 448, 7, 
respectively, of this Journal, shows conclusively that 
what has been enunciated judicially upon the point, 
has been mainly obiter and gratuitous, and not 
essential to the determination of the issues involved, 
while the few cases wherein the doctrine was essen- 
tial are about evenly divided; some repudiating the 
maxim, others affirming it. In the present unsatis- 
factory condition of the law upon this subject, it is, 
therefore, not inexpedient to consider, even at this late 
day, the grounds upon which the doctrine is based 
and the claims which it has to the title of maxim. 
And the inquiry is peculiarly pertinent in view of the 
tendency of modern mind to revise and reconsider 
the reasons for many popularly accepted tenets, and 
in view of the more technical inquiry into the desir- 
ability of perpetuating many legal forms and doctrines 
when society and life, business and jurisprudence, have 
so radically changed. And if this doctrine, that 
mistakes or ignorance of law will not excuse from 
the non-performance of an executory contract, and 
will prevent a recovery of money paid under mis- 
apprehension of one’s legal rights and liabilities is 
unfounded, it is time that the profession at large 
knew it, and that the books should no longer deceive 
the student by bearing it upon their pages as a long 
admitted and venerable legal brocard. The evil which 
has already resulted from the professional delusion in 
regard to the strength and authority of the doctrine 
cannot well be estimated. 

Undoubtedly many a would-be suitor who has 
done that which neither the ‘law nor conscience 
would have compelled him to do, has been told by 
his lawyer that his case was hopeless, and that, hav- 
ing mistaken the law and lost his rights, the law 
would not now help him regain his rights, because it 
had passed into a “ judicial proverb” that mistakes of 
law do not excuse. It is true that litigation has been 
thereby suppressed and diminished ; but that is one of 
the arguments which the advocates of the doctrine 
use in its favor, the force and logic of which will be 
considered further on in the discussion. It is true 
that in so far as the phrase Jgnorantia juris non excusat 
refers to criminal law and to wrongs committed in 
violation of the rules of common justice and against 
humanity, there never has been any reasonable doubt 
of its application. And the same may be said, per- 
haps, of its application to civil cases, governed by 
positive statutory enactment, and not dependent 
on a line of adjudications difficult for the common 
(and sometimes even the professional) mind to com- 
prehend. But the ordinary application of the 
phrase is not to cases of the character above men- 
tioned. The question has arisen most frequently 
where actions have been brought to recover money 
paid under mistake of the legal obligation of the 


payor, and it is in connection with cases of this 





and kindred character that the phrase “mistakes of 
law do not excuse” is associated in the professional 
mind. That mistakes of fact will excuse in proper 
cases — where the doctrine of estoppel does not arise 
or the right of others do not intervene,—is never 
questioned. And it will facilitate the further discus- 
sion of the principles upon which rests the correlative 
yet converse doctrine, that mistakes of law never ex- 
cuse, by a comparison of the grounds of the two doc- 
trines. And we venture to premise that there is not 
an argument pro or contra which is not as applicable 
to the one doctrine as to the other, and that they both 
stand or fall together. 

It is a great underlying principle, deeper than 
either of the doctrines here considered, and founded 
in natural justice and the common sentiment of hu- 
manity that every man should be protected in the 
enjoyment of his property and his rights. It is not 
therefore every voluntary act of his that is to be 
taken as a surrender or renunciation of either of 
these. If he has no intention of making a gratuitous 
surrender he can reclaim them, says the law; or, if 
he surrenders them under a mistaken apprehension of 
the facts which determine his voluntary act, he can 
recover them back, in a proper case, says the law. 
Why not, when he performs the same act under a 
mistaken conception of his legal rights and liabilities, 
in aproper case? The answer usually given is, that 
every man is presumed to be cognizant of the law. 
That this is a presumption contrary to fact it is not 
worth while to more than state; it is notoriously con- 
trary to the reality; and it is not a little strange 
that such an argument should be adduced by such 
eminent jurists as Ellenborough, Buller, Gibbs and 
Kent to substantiate a frail and illogical maxim 
of the common law. The presumption might find 
faver in a rude state of society, like that of the 
Romans, and even in an enlightened kingdom like 
that of Great Britain, where it was likewise pre- 
sumed that the “‘sovereign can do no wrong.” And 
such a presumption would be quite reasonable in 
small or patriarchal communities, whose lives were 
rude and simple, and whose laws were correspond- 
ingly few and well known. But to apply this pre- 
sumption to a great state or empire, whose laws are 
numerous, complex, and in many instances obscure, 
depending upon adjudications semi-conflicting, or yet 
to be announced, is neither judicial or prudential. 
No such presumption is indulged in by the judicial 
mind with reference to knowledge of facts; and yet, 
in these days of instantaneous and all-accommodating 
means of communication and information, an individ- 
ual is far more likely to be ignorant of the laws of 
his country than of the facts or events upon which 
his rights and liabilities depend. By the exercise of 
the same diligence, we venture to say, that one could, 
in almost every instance, ascertain by means of tele- 
graph and mail the precise state of fact upon which his 
rights and liabilities depend, and which he ought, in 
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common prudence, to be conversant with before act- 
ing, quite as easily as he could ascertain his legal 
rights and liabilities under a given and known 
state of facts by applying to his attorney. If then 
every man is presumed to know the law, why is 
he not presumed to know the facts governing his 
rights and liabilities? Or why is he presumed to 
know either? A second ground for the distinction 
between mistake of law and mistake of fact is, that 
the former could not be easily proved or satisfactorily 
demonstrated. But it will readily be seen that this 
objection goes to the enforcement of the remedy and 
not to the existence of it; and an examination of the 
nature of the proof required to substantiate a mistake 
in each case shows that it is identical. No man’s alle- 
gation, that he labored under an erroneous impression 
when he abridged his own rights, would be taken for 
granted in the one case sooner than in the other. 
And, if he were called upon to prove it, he could only 
do so in each case by the introduction of circumstan- 
tial evidence ; for ignorance or error is a mental con- 
dition, and consciousness is not susceptible of direct 
inspection and interpretation by exterior précesses. 
And it is extremely illogical to deny a remedy because 
of the difficulty in proving the necessary elements 
to make out a case. In the case of an alleged mis- 


take of law, too, by which a party damaged himself 
or paid his money unnecessarily, the presumption 
would certainly be in his favor, for, it is as true in law 


as in life that nemo presumitur donare. The third and 
final reason, which we deem worthy of notice in favor 
of the distinction is, that a contrary rule would result 
in a multiplication of suits. But, if it is the design of 
the courts to suppress litigation, why not take away 
the remedy in cases of mistake altogether? Why 
allow it in the case of a mistake of fact and disallow 
it in the case of a mistake of law, when there exists 
in both instances a good cause of action? In this 
aspect the distinction between the two doctrines ap- 
pears exceedingly arbitrary and unfounded. 

The history of the discussion (for it is more prop- 
erly called a discussion than an adjudication) of this 
doctrine from the time of the early English jurists down 
to the present, furnishes a remarkable exhibition of 
the mode of weighing results in the determination of 
arule of law. And judges have gone out of the well- 
defined path in which the real issue lay and assumed 
the role of advocate, to consider the collateral question 
whether it would be better to hold strictly that mis- 
takes of law never excuse, or the contradictory of 
that proposition. 

The history of the doctrine furnishes also a remark- 
able illustration of the ancient and medizeval habit, and 
the still lingering tendency of the judicial mind to 
epitomize and epigrammatize law; and when these 
phrases, commonly denominated maxims, are found 
to be too general and altogether inadequate to do 
justice in all the varied cases coming within their 
apparent application, instead of modifying the rule, 





the over-ardent admirer of stare decisis and of juridical 
continuity cling to the rule and let justicego. Lord 
Ellenborough in Bilbie v. Lumley, 2 East, 469, a lead- 
ing case on mistakes of law, asked the counsel for the 
plaintiff, “whether there was any case in which a 
party who had paid money, with a full knowledge of 
the facts of the case, could recover it back on account 
of his ignorance of the law,” and the learned lord 
decided that case against the plaintiff on the supposed 
authority of Lowry v. Bordieu, 2 Doug. 468, wherein 
the only allusion to mistakes of law was a dictum 
of Justice Buller that “if the law was mistaken the 
rule applied, ignorantia juris non excusat.” And so late 
asthe case of Clark y. Dutcher, 9 Cow. 674, we find 
Justice Sutherland going outside of the essential argu- 
ment of the case to contend for the strict adherence 
to this jural epigram. In the course of his observations 
he asks, if money paid under a mistake of the law can 
be recovered back in all cases where the party to whom 
it is paid is not in conscience and in equity, entitled 
to it, what is the practical distinction between a mis- 
take in fact and in law? And the judge compliments 
the courts on their refusal to relieve against mistakes 
of law as being the proper course, one that steers 
entirely clear of the conscience or equity of the trans- 
action. The history of the doctrine, lastly, reveals 
the tenacity with which a simple dictum or maxim 
of the civil or common law adheres in the judicial 
mind even when the adjudications are not numerous 
or clear enough to make it of binding authority. And 
such maxims, being readily acquired by the younger 
members of the profession, on account of their 
brevity and pregnancy, still retain a large place in 
the legal mind, and influence the legal judgment. 
But where the authorities are inconsistent, and the 
adjudications precisely in point few, unsatisfactory 
and contradictory, and where, upon principle, the 
maxim cannot stand, its existence is productive of ill. 
There seems to be no good reason for retaining the 
phrase ignorantia juris non excusat in our list of 
maxims, unless we modify it so as to express what 
we believe to be the true doctrine, as laid down by 
Lord Mansfield in Bize v. Dickason, 1 T. R. 285, viz.: 
“The rule has always been, that if a man has actually 
paid what the law would not have compelled him to 
pay, but what in equity and conscience he ought, he 
cannot recover it back; but where money is paid 
under a mistake, which there was no ground to claim 
in conscience, the party may recover it back.” 


—_——oe— 


CURRENT TOPICS. 


Another important statute was swathed away in 
the ample folds of the supply bill of the last session. 
It provides that the district attorney of any county, 
in which an important criminal case is to be tried, 
may, with the approval of the county judge, employ 
counsel to assist him in such trial, and that the cost 
and expense thereof shallbe a charge upon the 
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county. The provisions of this clause are proper 
enough, but the method in which its passage was 
secured is objectionable. The supply bill is always 
lengthy —this year occupying thirty-one large 
octavo pages—and the facts of which it is made up 
dry and uninteresting, so that very few of the legis- 
lators, or indeed others, take the trouble to read it 
seriatim. The patent object of inserting such an 
exotic provision as the above is to have it passed by 
stealth, “ unwept, unhonored and unsung.” 


The Court of Impeachment resumed its session on 
Monday last for the hearing of the arguments of 
counsel. Judge Pratt opened for the prosecution, 
and directed his argument mainly to the legal phases 
of the case. Mr. Stickney, the representative of the 
New York Bar Association, followed on the same 
side, and reviewed very ably the facts and circum- 
stances of the principal charges against Judge Bar- 
nard. Mr. Stickney has been a close observer of the 
affairs of the Erie and Susquehanna litigations; and 
some time since wrote a lengthy article thereon for 
the North American Review. This prior study and 
exercise strengthened him for the occasion, and his 
speech was peculiarly forcible. Mr. W. A. Beach 
followed for the defense in an argument worthy of 
the occasion and of his own high oratorical and logi- 
eal reputation. At this writing (Thursday), he has 
not finished. 


The laws regulating the requirements of a valid 
contract of marriage are quite different in different 
countries and in different States of the Union. It 
has been the custom with romantic Californians to 
celebrate their marriages out of sight of land on the 


bosom of the broad Pacific. But many couples, who 
have thus given a practical turn to their sentimental- 
ism, have been quite appalled by a recent decision of 
one of the California courts, declaring that no mar- 
riage performed over three miles from shore is legal, 
on the ground that all the law-given powers of a 
clergyman or justice disappear on the high seas. We 
presume that a marriage of two persons on the high 
seas would be governed by the law of their domicile; 
and if that law required a licensed clergyman or a 
justice of the peace, or other official, to perform a 
marriage ceremony in order to render it valid, and if 
the official powers of such person evaporate on the 
ocean, the decision of the trans-continental court is 
sound. But we apprehend that, under the laws of 
the State of New York, the marriage of citizens of 
the State on the high seas, out of sight of land, if 
performed in the presence of one or more witnesses, 
or by any clergyman or justice, or anybody, would 
be valid. Romantic New Yorkers may, therefore, 
indulge their little crotchets by going out to sea as 
far as they choose, and having their fortunes united 
in the presence of old Neptune and in the midst of 
“ grand old ocean.” 





The daily papers contain regular reports from 
Geneva of the proceedings of the board of arbitration, 
under the treaty of Washington. These reports do 
not pretend to be furnished by reporters of the tribu- 
nal, but are gathered from such rumors and conjectures 
as are flying about in the atmosphere of picturesque 
Switzerland. It is well known that the doors of the 
tribunal are invariably shut to outsiders, and that the 
arguments and deliberations, the points and rulings, 
are made in secret session; so that all the rumors 
which reach us across the Atlantic are but the crea- 
tions of the prolific brains of the curious people and 
the correspondents. The latest rumor, that there was 
along argument on the question, whether due dili- 
gence was exercised by England in preventing the 
escape of the Confederate cruisers, and that Mr. 
Cushing, of the American counsel, made the point, 
that the same diligence upon the part of the British 
authorities which served to detain the Confederate 
rams would have been equally effectual in preventing 
the escape of the cruisers, had it been exercised with 
reference to them, is altogether superfluous. Anybody 
knows'that there must have been a discussion about 
the question of due diligence, for that was the chief 
point in the case, after the 1 ejection of the claims for 
indirect damages, And Mr. Cushing did what was 
perfectly natural and proper, if he made the point as 
rumored. We submit that all these statements are 
simple projections of the intellect of the correspon- 
dents, having a corresponding reality or not, just as 
the logical probabilities indicate, and as only the 
records of the proceedings of the board of arbitration 
will ultimately disclose with certainty. 


Laws, of late, if ever they were different, are liable 
to contain defects of which their makers never 
dreamed. This is due somewhat, we suppose, to the 
fact that “ there are more things in Heaven and earth, 
Horatio, than are dreamt of in your philosophy.” 
Legislators, as a rule, are neither careful nor able 
enough, neither good enough statesmen nor drafts- 
men, nor critics of language, to provide for every 
emergency and meet fully and exactly, no more, no 
less, the demands which their laws are designed to 
supply. The United States Homestead Act has re- 
cently been applied to cases which the national legis- 
lators, probably, did not contemplate. Under this 
law any woman who is the head of a family may pre- 
empt land, or take up a homestead by occupation and 
settlement. A wife is not the head of a family, in 
legal understanding, and therefore a legally married 
woman cannot avail herself of the privileges of the 
homestead act. But the case of a “plural wife” is 
different according to the recent ruling of Commis- 
sioner Drummond, who writes, in reply to a letter 
from a Utah woman, submitting the question whether 
she, as “plural wife” and the head of a distinctive 
family, having made a homestead entry in Salt Lake 








THE ALBANY LAW JOURNAL. 


107 








district, will be permitted to perfect the same, that, 
under the laws of the United States, she is not the 
wife of the man to whom usage relates her, and 
that, therefore, her affidavit whereby she is shown to 
be a citizen of the United States and the head of a 
family must entitle her application to acceptance, and 
herself to a patent for the tract she has entered upon. 
While it may be doubted if this construction of the 
act would be sustained in the supreme court, on the 
ground that “a family” means a legitimate family, 
which that of a “plural wife” is not, yet the fact that 
such an interpretation has been given to it shows, at 
least, the disadvantages of legislation expressed in 
ambiguous language. 


The acquittal of a prisoner, charged with the crime 
of murder, on the ground of insanity, if followed by 
his commitment to an insane asylum, is in turn 
usually followed, in a few months, by a demand for 
his release. The matter is brought before the courts 
by writ of habeas corpus; and while the question of 
discharging the demandant is under advisement, the 
non-professional press is engaged in discouraging a 
determination favorable to him by the printing and 
publishing of news items with such headings as 
“ Murder made easy,” and “Society unprotected from 
criminals.” The unreasonableness of this course is 
evident when we reflect that a man who is regularly 
acquitted of any crime of which he may be charged, 
stands before the law as free, and as much entitled to 
his rights as the purest citizen against whom even 
suspicion has not been breathed. If ajury decide that 
one who has actually killed another did so under the 
impulse of an uncontrollable passion or of insanity, 
and the law, acting upon that verdict, decrees his 
discharge, he stands in precisely the same relations as 
if no charges had been made against him or indict- 
ment found. If his insanity was temporary, and had 
passed away previous to his trial and acquittal, there 
would be no ground for his commitment to an insane 
asylum. If his insanity continued subsequent to his 
acquittal, there would be good grounds for hurrying 
him off to a place of safety; but upon his becoming 
cured, in the view of the medical attendants and 
others competent to judge, there would be not the 
slightest legal excuse for compelling him to remain in 
the asylum. Such a course would, in fact, be a viola- 
tion of law more grave in its consequences than any 
results which could flow from the release of the 
inmate. 


Mr. Gilpin, who, we should judge, regards it as his 
mission to effect the abolition of capital punishment 
in England, has met with another rebuff in the com- 
mons, his bill for that purpose having been thrown 


out on a division. He seems, however, to have 
secured quite a following, and will probably sueceed 
ultimately. if he have a sufficient lease of life. 





The London Law Journal, speaking of the letter of 
the late counsel of Judge McCunn, says: “ When 
a qualified candidate is duly elected for the office of 
judge, it is inconceivable that the senate can have 
any power to inquire into the acts of the judge prior 
to his election. But it occurs to us that this is a 
point that the counsel of Judge McCunn ought to 
have urged. They hope that the judgment will not 
be against their chief, and if it is, they suggest an 
appeal to another court, we presume the supreme 
court; well, that is not the course that would be 
adopted by English counsel. We defend our clients 
at every turn, and do not abandon them to their 
fate until they appear before the court of ultimate 
appeal.” Our contemporary is in error in assuming 
that the counsel in question did not urge the 
point as to the jurisdiction of the senate. The 
question was very ably argued by Mr. Moak of coun- 
sel for Judge McCunn, and was deliberately decided 
against him. We doubt if English counsel could have 


done more. 
———_+>o—__—_ 


EUROPEAN CORRESPONDENCE. 
Lonpon, July 12. 

In the two preceding stages of our scheme of legal 
education, the outline sketched could be confirmed by 
the testimony of history: the former process, by the 
schools of Declamation of the classic.ancients, and by 
the Motings of the English; which reproduced them 
on the Personal scale; and in the matter of the second 
stage, by the Competitive examination, which ap- 
peared only with the English or their Gothic brethren 
for the first time. But the third and crowning sys- 
tem, which was to occupy us in this Letter, remains 
hitherto without a prototype or proof of fact with any 
race or history. 

The reason of the relative tardiness however is 
now made evident. This third form was to have 
emerged, we saw, as a mean between two extreme 
ones, which it was to reconcile; and must by conse- 
quence arise posteriorly. It is the general economy of 
our law of natural division. This law would be an 
ample warrant for constructing it by pure deduction, 
or as the arch on its abutments, to resume another of 
my illustrations. But to exhibit the analogy directly 
in our subject, as the extremes revolved respectively 
on Things and on Persons, this well-known Jura] dis- 
tribution leaves us still a third department for which 
the Education too should have acorresponding section. 
This supreme compartment of the Jural world is that 
of Remedies; or as the Romans and most the moderns 
have, after them, called it, Actions. But the word 
remedy — res media —says just this mean between ex- 
tremes, and is thus shewn to be the specific foundation 
for the stage in question. 

But, moreover, I can lay the basis still more deeply 
and yet quite popularly. All Education, and by con- 
sequence the Legal, must be either by Speaking, or by 
Reading, or by Writing; or more properly by all three 
of these combined in the normal order. No further 
alternative could even be imagined; nor fewer than 
these to complete the system, nor these combined in 
any other way. So that a consonance with this divis- 
ion ‘must be crucial on our general project. 
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Now the Speaking process answers evidently to the 
Motings and the Declamation. I+is natural, indeed 
spontaneous, in the forumas in the forest. It presup- 
poses but general language, with the surface notiors 
which it denominates, and which I showed to be the 
proper subjects of the Motings and the Declamation. 
These accordingly might exist perfectly, and did in point 
of fact for ages, before men had even learned to write 
atall or read. Homer’s Nestor or Ulysses could prob- 
ably do neither, and yet their oratory, stilla model, 
must have been formed by some sort of discipline. I 
would go further and maintain that the pre-eminence 
assigned this poet is mainly due to this preclusion of 
his time from the two higher arts, with too, the ade- 
quacy of Speaking to the general range of poetry, 
and more especially to the epic, to which, in fact, it 
gave this name. Erudition or excogitation could 
have never made a genuine epic, and they are credited 
to Homer by an ignorance still infantile. Because he 
seized the generalities with easy spontaniety, he is 
fancied by posterity to have sounded them to its own 
delight, and has thus been made the fountain of all 
descriptions of art and knowledge, and even cited by 
the Greeks in their courts of law fora prime authority. 
The moral here is that the Motings which play just 
this part in our Education scheme, must take the pre- 
cedence, and keep their place, both as to learners and 
subjects. 

The Correspondence of the Reading process to Exam- 
ination is not so obvious, but must, as now explained, 
seem I think crucial, upon slight reflection. It was 
shown in last week’s Letter that Competitive Examina- 
tion is precisely the expedient to promote as to require 
Reading — or ‘cramming’ and ‘coaching,’ as the English 
style it vernacularly. It deals with causes, persons, 
particulars; as the Motings did with effects, generals. 
With these the object was to shape the habits to natur- 
al Speaking on all Jural subjects; and which is feasible 
by early discipline in merely general names and notions. 
The object of Examination must be to sound things in 
their actual particulars, and distinctively in their con- 
nections with the generalities, their causation. But 
for such cases and examples it is necessary to resort to 
the records of experience and the researches of others: 
and so to explore these by Reading is the ensuring 
requisite of the student. The Reading to him by 
lecturing or ‘coaching,’ is a mere accessary, repre- 
senting the Moting discipline, while yet itself a sort 
of Reading. It should deliver, not mere recital of the 
doings or doctrines of others; but especially the cause 
or difference which made them to be fit or otherwise, 
according to the principles already founded in the 
pupils. 

But the explanatory Reading of the pupils them- 
selves, and which the English mean by ‘cramming,’ 
is the proper object of this second process. And the 
name cramming is become obnoxious, because the 
thing is with the English final. With them to ‘ Read 
for the law,’ means the whole study of the Profession; 
and to this the shortest way seems cramming as well 
asin Reading as in feeling. The operation of diges- 
tion they have not yet attained in intellect. And the 
analogue to this is, once again, the supreme stage 
which we are now in quest of for our Legal education. 


To this digestive education, which was to be pro-- 


duced by writing, I will conformably give the title of 
‘* Methodic Composition for the Writing is a mere instru- 
ment, much like the lecture in Examination; the art 
itself of the department now in question is the Compo- 





sition. But both the Writing and the Composition 
must have risen laterthan even the Reading. It might 
however appear that reading presupposes the writing, 
but the process applies equally to any system of signs, 
and there were many such in use long anterior to lit- 
eral writing. In truth this art itself arose from just the 
exigency now in question, of expressing not things nor 
persons, but their joint and abstract Relations. This 
supremacy of the instrument infers the rank in the 
art also. And we may now apply quite specially to the 
students of the Law the well-known apothegm which 
Bacon intended in a general sense, or that ‘‘ Speak- 
ing makes a ready man; Reading, a full man; but 
Writing, a correct (and thus complete) one.” 

So decidedly posterior is the elaborate sort of Writ- 
ing which is properly called Composition, that it re- 
mains still without institution. The ancients—even 
Aristotle, Cicero, Quinctilian failed to reach a stricter 
notion of it than the vague idea called rythm. They 
divided logical discourse into order, junction and 
number, sub-dividing the last into metre and rythm. 
And this was right enough, but it was quite rudi- 
mental. The order answers to our Motings, which 
teach the arrangement of things and names; of names, 
as those for instance of death, homicide, manslaughter, 
murder, which should be employed in this order and 
never reversely ; of things, as among the members of 
all our natural divisions. Thus the outrage I reported 
to you in a preceding paper, of the judges here pro- 
nouncing upon election petitions, would be impossible 
in a country whose lawyers received a Moting disci- 
pline. It sets the Judges to decide on the formation 
of a body, from whose functioning they must receive 
the very basis of their own existence. This preposter- 
ous absurdity was unimagined in the Roman law, of 
which indeed the vaunted method lies entirely in this 
stage of order. 

The part of Junction or series responds to our Exam- 
ination, and labors towards Composition by an arrange- 
ment among the Persons,such as being variously set to 
question, to answer, to lecture. And this accordingly 
is the highest connexion in English letters as well as 
law. The string of persons thus Juxtaposed, however 
wildly they may talk or act, present a sort of articula- 
tion, asubjective cohesion. But of order or logic, the 
English writing is wholly destitute; and so with the 
German also, and naturally the American. M. Guizot, 
(though an Anglophobist) once described the feature 
well, in saying that English writing is wholly void of 
‘mental element,’ and only argues by repetition, and 
convinces by a mass of particulars. To lawyers the 
trait is more familiar in the notorious craftsmanship 
of which the world has now before ita high example in 
the Washington treaty. Not that the English, in mere 
letters, cannot write with logical order, while they keep 
to trivialities of diction and thought. But that is just 
because they then write, not by reason but by rote. 
When you set them to express themselves with an 
care or composition, Pope’s demon would appear to 
whisper to them ‘ Bubo, write with reason.’ 

The supreme cement of discourse was known, lL 
stated, but asrythm. And this is as remote from what 
I mean by Methodic composition as the astronomy of 
the present day is from the ancient ‘music of the 
spheres.’ The difference in both, however, is of degree 
only, and not in subject. The phrase alluded to de- 
signed those movements among the heavenly bodies of 
which the harmony was then conceivable but through 
the image of the simplest art. And so in letters, every 
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writer who has ever really composed, knows how mys- 
tical is even style, as well as irresistible, the conso- 
nance between large method and the rythm of the best 
expression of it. It becomes idle then to try at this 
supreme stage of our Education scheme, to sketch you 
even an outline in the compass of these papers. But I 
can promise to supply, if amply, on another occasion. 
By way at once of key and sanction to the world of 
innovation which I have dared to make in the Jural 
treatises already mentioned, I have just prepared a 
volume which I entitle: The Science of Method, Log- 
ical, Dialectical and Organical; and which will furnish 
a text-book also for this scheme of Legal education. 

Meanwhile, I will conclude with some preparatory 
indications, which this deduction leaves recognizable, 
of the Methodic Composition. The first and amplest 
should point out a concurrence of race to work it, as 
the Romans worked the Declamation and the Teutons 
do the Examination. For this we have, as before 
noted, still remaining the Celts, and who were found 
the organic complement in general jurisprudence. 
But where, then, does this history present the traces 
of this Composition ? 

That it should have much development as yet would 
be out of order, as the secondary or Gothic process of 
Examination is but just established. We must there- 
fore resort mainly to mere rudiments of this new 
system, but which, as being of higher complexity, will 
be proportionably marked in character. This charac- 
ter is universally accorded to the French, of being the 
most methodical and logical of peoples. In our theme 
of jurisprudence, the trait is seen in their code of Law. 
Their language is the universal instrument of diplo- 
macy, because the clearest and most correct medium 
of general reason and exact method. When the two 
fellow races try vain-gloriously to dispense with it, 
they fail to make themselves intelligible even to each 
other. The Washington treaty, or rather Bargain is a 
scandalous example. And a proof of the tacit con- 
sciousness of the infirmity in the English has recently 
been furnished by the slobbering of this strange 
people, which seems as flattering to the Celtic race as 
it is disparaging to the Gothic. The English embassy 
at Paris have had prepared for them a French transla- 
tion of all the documents, on both the sides, about 
these Alabama claims, composing a huge factum of 
some three and a half thousand pages, in the hope, no 
doubt, that ‘the two great Anglo-Saxon nations’ might 
be enabled to see each other through this magic mirror 
of the Gallic idiom! 

Nor should the magic be ascribed entirely to the 
high culture of the French. The best of ways no 
doubt to prove it to the English, and perhaps the 
Americans, would be to show them that the properties 
which give this power to the French language ap- 
peared already in the barbarous idiom of the primi- 
tive Irish. To evince this would ask more space and 
public interest than I could promise it; so I must for 
the present keep to two or three particulars. 

With the classic ancients, we saw that order is the 
first element of Composition; that is, the arrangement 
among the names and the notions of natural ob- 
jects. But when the English set, for instance, the ad- 
jective before the noun or the adverb before the verb, 
the arrangement cannot be natural. The object named 
and the action termed must exist in nature and in 
knowledge both, before there could have been a notion 
of the mode of the being or of the quality; and so the 
adverb and adjective should follow, or the contrary. 





Now this is precisely what is found in the primitive 
Erse, of all the idioms of mankind with the exception 
of the polished French. For it is clearly thus an effect, 
not of culture, but of race; and of a race whose social 
mission is Methodic Composition. 

Nay, the Irish idiom shows the trait more faithfully 
than does the French, in which the polish and philoso- 
phy tend to incorporate those two elements. Thus the 
Irish say: woman beautiful, while the French may 
phrase it: belle femme; although it also remains regu- 
lar and sometimes strict to say femme belle. How this 
excels the English contrary must be now plain from 
even this simplest instance. The term ‘beautiful’ ap- 
plies to countless other objects besides woman; and 
as pronounced foremost, orif asserted, must leave the 
hearer to vague uncertainty. And this in rapid accel- 
eration as the epithets are plural. When Don Quixote, 
who in all things was the very type of the Celtic race, 
would give his mistress all the qualities initializable by 
the whole alphabet, he does it quite perspicuously by 
anteposition of the noun or subject. Butif Hudibras, 
the English Quixote, were to make a like attempt, the 
subject matter would have been forgotten by even 
himself before he was half through. But, moreover, 
when our term ‘ beautiful’ is supplemented by its sub- 
ject woman, they must be both again defined at the 
other end by an article. The Irish and French, on the 
contrary, need none; forthe noun Woman, being placed 
foremost, ‘defines itself’ the subject matter. This sim- 
ple sample from the very lowest degree of Composi- 
tion, will give your readers the double secret of French 
method and of English draftsmanship. For the struct- 
ure of the language is in both the immediate cause ; and 
the races merit praise or blame but as the mould that 
shaped the idioms. 

The Spanish Celts, with whom the idiom was sub- 
merged wholly by the Latin, advanced this function 
of the race into the domain of our very subject. Pro- 
cedure, which in jurisprudence answers to the part of 
method, they set off by the due natural division into 
three departments, for which they have respectively a 
body of legal rules. The compartments are known to 
Jurists by the names of stylus, ritus, forum; and which 
answer, with due analogy, to my three stages of Educa- 
tion. 

In fact the stylus, as the foremost, begins our Meth- 
odic Composition, by taking thus its designation from 
the very instrument of writing. It meant the basis of 
Procedure, which the Motings must reduce to disci- 
pline; the style, or dregs of language, best becoming the 
several subjects. The Ritual, which is next in order, 
forms the part of Examination; the various ways of 
doing things practically, as got by Reading from books 
and courts; in a word, the rite acta, as the Motings 
prepared for the rite dicta. The Forum, for which like- 
wise our law and language have no strict expression, 
ascends into the supreme region of Methodic Composi- 
tion, and controls both the rights of parties and the 
court jurisdictions — which were governed respectively 
by the Stylus and the Ritus—by launching abroad 
(foris) into absolute reason and national equity. 

J. O’CONNELL. 
——__ © e—__—_- 

The LorpD CHANCELLOR of England has conferred the 
“Silk”? upon Mr. Judah P. Benjamin, who was well 
known in this country as the Secretary of State to the 
late confederate government. He was some time since 
made queen’s counsel for the County Palatine of Lan- 
caster. 
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GENERAL TERM ABSTRACT. 


FOURTH DEPARTMENT.— JUNE TERM. 
RAILROAD COMPANY. 

1. Negligence: injury at crossing. —The respondent, 
a farmer's boy, fourteen years of age, sustained the 
amputation of an arm by reason of collision with ap- 
pellant’s train ata railroad crossing, while riding in a 
lumber wagon, drawn by a team of horses driven by 
his companion and employer, Davis, who was killed. 
The road on which they were riding crosses the track 
at an angle of forty-five degrees; for some distance on 
the north side of the track it descends toward the 
railroad; at points some rods from the track a train 
can be seen by standing up in the wagon, but near the 
track it is impossible, owing to high banks on each side 
of the road. The team was driven down the hill on a 
**shackling”’ gait, neither the plaintiff or Davis seeing 
or hearing the train until within a few feet of the 
track, when Davis hauled the team to one side, but 
not enough to completely clear the track. One of the 
horses was afraid of cars. Although the plaintiff 
heard neither bell or whistle, evidence was given to 
prove that the whistle was blown. At the close of the 
evidence the court charged that if Davis knew his 
nigh horse was afraid of the cars he was bound to ex- 
ercise great caution before going on the railroad, and, 
if the want of such caution caused or materially contrib- 
uted to the injury the plaintiff could not recover. 
The defendant’s attorney claiming that ‘ extreme” 
rather than “‘great caution” should have been used 
excepted to this. Held, the refusal to charge that, 
under these circumstances, Davis was bound to ex- 
treme caution, wascorrect. It is impossible to deter- 
mine what would constitute extreme caution as dis- 
tinguished from great caution. What one would call 
extreme, another might call great only, great caution 
isa much more certain standard than extreme, and 
much more easily applied. McShean v. The N. Y. C. 
R. R. Co. Opinion by Mullin, P. J. 

2. The court was also requested to charge that, if by 
standing up in his wagon when near the track and 
looking down the railroad, Davis could have seen an 
approaching train, his failure to do so was negligence. 
The request was denied, but the court charged that if 
he had any reason to suppose that a train was about to 
pass, and failed to do so, it was negligence. Held, this 
request should have been granted, if there had been 
any evidence to found it upon. Ib. 

3. A person who has no knowledge of the times trains 
pass a given point is not at liberty for that reason to 
omit any reasonable precaution. But there is no 
proof in the case that Davis did not stand up and look 
down the track, and the omission cannot be assumed. 
Ib. 

4. The court was also requested to charge that, if 
Davis was unable to see the track, it was his duty to 
stop and listen for the train, and if by so doing the 
cgllision might have been avoided, the plaintiff could 
not recover. The court was also requested to charge, 
that if to enable Davis or plaintiff to listen it was 
necessary to stop the wagon to overcome its noise, the 
omission to do so was negligence, and if such omission 
contributed to the injury plaintiff could not recover. 
The court declined to charge on these two requests, 
otherwise than he had already charged. 

Held, they were properly refused for the reason as- 
signed by the court. The jury had already been 
charged at the request of defendant’s counsel, that, if 





Davis knew of the crossing, and that trains were often 
passing this point, and failed to exercise reasonable 
care to ascertain whether there was any train ap- 
proaching in time to avoid the accident, such failure 
was negligence. The failure of Davis to make efforts 
by looking and listening to ascertain whether a train 
was approaching (if he did so fail) was such a failure 
to exercise due care as would deprive the plaintiff of 
any cause of action. Having laid down this rule 
covering all the omissions of care and caution, it was 
not the duty of the court to charge the jury again in 
regard to each particular act. Ib. 

The verdict gave the plaintiff $12,000 damages. The 
defendant asks for a new trial on the ground that the 
damages are excessive. 

Held, that, while it may be true that the interest of 
the damages is more than farm laborers usually re- 
ceive, yet we cannot assume that plaintiff would have 
followed the business of farming. He might have ob- 
tained a position in which his yearly earnings would 
amount to ten times the income of the verdict. Ib. 

5. It is impossible to estimate the annoyance caused 
plaintiff by the inability to supply his own wants. 
The courts in different parts of the State have refused 
to set aside verdicts in some cases as large, and in oth- 
ers nearly as large, as the one in this case on the 
ground that the damages were excessive. The practice 
should be the same in all parts of the State. Ib. 

6. The motion for a new trial must be denied and 
judgment ordered for plaintiff on the verdict. Mc- 
Shean v. N. Y. C. R. R. Co. Opinion by Mullin, P. J. 

SUMMONS. 

Action for penalty for charging over fare. —This 
action was commenced under the general railroad act 
to recover of the defendant the penalty therein pre- 
scribed for demanding and taking illegal fare, and to 
recover the illegal fare so charged. This is an appeal 
from an order denying a motion to set aside the sum- 
mons and complaint on the ground that the action 
being one to recover a penalty for demanding and 
taking illegal fare, etc., the summons should have con- 
tained a notice to defendant that the plaintiff would 
apply to the court for the relief demanded in the 
complaint, instead of the notice contained in it, viz.: 
that he would take judgment for $100 besides costs. 
Held, that this action is simply an action of debt, 
and is governed by the same rules, and that the notice 
in the summons under the first subdivision of section 
129 of the Code is proper, that if this was not so in an 
action of this kind to recover a penalty and the illegal 
fare, the summons would have to contain a notice un- 
der both subdivisions of section 129, under the first 
subdivision to recover the fare, and under the second to 
recover the penalty, or else two actions would have 
to be brought. It is manifest the legislature intended 
no such absurdity. That notice under ejther subdi- 
vision of section 129, in a case of this nature, would be 
proper. 

The court also held, that the order denying the mo- 
tion to strike out the summons and complaint did 
not affect any substantial right of the defendant, and 
is not an appealable order, but disposes of the appeal 
on the merits. 

Order affirmed. $10 costs. McCown v. New York 
Central & Hudson River Railroad Co. Opinion by 


Mullin, P. J. 
SIDEWALKS. 
Duty of municipal corporations to repair.— Action 
to recover for damages sustained by plaintiff by reason 
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of a defect in the sidewalk in the village of Lowville. 
The trustees have the power of commissioners of high- 
ways in towns and they are authorized to raise by tax 
the funds necessary to keep them in repair. They can 
only make and repair sidewalks when authorized by 
resolution passed at a meeting of the inhabitants of 
said town called for the purpose. The call and the 
resolution must designate the walk and the amount to 
be raised. There is no power to create a debt against 
said village. It appeared on the trial, that the walk 
was within the limits of one of the streets of said vil- 
lage, and had continued long enough to charge the trus- 
tees with notice of the defect. The plaintiff was non- 
suited on the ground that the corporation, having 
no money applicable to the repair of walks and no 
power to raise any, it was not liable for the injury. 
Held, that municipal corporations, when trustees are 
declared to be commissioners of highways, are bound 
to keep the space set apart for a street, as well that on 
which side and crosswalks are laid, as that on which 
teams pass in repair, and, if they fail to do it, they are 
liable whether they have or have not funds applicable 
to that purpose. 

They have the same power to use the highway 
moneys for the purpose of purchasing plank or other 
material with which to repair walks, as they have to 
repair sluices across highways, but if not in funds to 
purchase material, it is their duty to put the walk in 
repair with any material that can be used so as tO 
make it safe. 

The charter furnishes means to make and repair 
streets, and, as the plaintiff could not know the state of 
the tunds in the hands of the trustees except in the 
most general way, it was incumbent on the trustees to 
prove they were without funds, if the want of funds 
was a defense. Judgment reversed and new trial or- 
dered. Ellis v. Village of Lowville. Opinion by 
Mullin, P. J. 

SET-OFF. 

Pending appeal. — The plaintiff recovered a judg- 
ment against the defendant. An appeal was taken to 
the court of appeals and affirmed, and execution was 
issued and a levy made on defendant’s property. In 
another action defendant recovered judgment against 
plaintiff, it was affirmed in general term, and appeal is 
now pending in court of appeals. Defendant made a 
motion at special term to set off the judgment re- 
covered by him against the judgment recovered by 
the plaintiff. The court made an order that such set- 
off be made in case the appeal from the defendant’s 
judgment pending in the court of appeals should 
result in an affirmance of that judgment, with $10 
costs of the motion to the defendant, which costs 
should also be set-off against plaintiff's judgments. 
From this order the plaintiff appeals. Held, that the 
order of the special term must be reversed and all 
proceedings on the execution stayed twenty days, on 
the ground that a set-off could not be compelled while 
an appeal from it was pending in the court of appeals. 
Pierce vy. Tuttle. Opinion by Mullin, P. J. 

SPECIFIC PERFORMANCE. 

Of contracts on sales of lands: title: failure of vendor 
to make.— In March, 1870, plaintiff and defendant enter- 
ed into an agreement, in writing, under seal, wherein 
the plaintiff agreed, etc., to sell and convey to defend- 
ant certain lands by the 1st day of May, 1870, by a full 
covenant, warranty deed, etc., and to procure a 
search showing a valid title to the premises by a day 





named, which was prior to the day for the delivery of 
the deed. Defendant, on his part, agreed to pay for 
said land the sum of $6,000. Defendant, in pursuance 
of said agreement, entered into possession of said 
premises about Ist of April, 1870. In October, 1870, 
plaintiff presented defendant with a search of said 
premises, by which it appeared that in 1860 one Flint 
was the owner of the premises in question, but no deed 
was found on record from Flint and wife to any per- 
son, but there was found a mortgage from one Sarah 
Arndt and husband to said Flint upon said premises. 
It is stated in this mortgage that ‘the lands in this 
instrument described being the same conveyed by said 
party of the second part to said Arndt and wife by 
deed bearing even date herewith.”” Defendant re- 
fused to accept the deed, on the ground that the title 
was defective. Plaintiff procured ratification of mort- 
gage on the premises and again offered defendant the 
deed, which defendant again refused to accept. This 
action was brought for a specific performance of the 
agreement. On the trial plaintiff proved by said 
Sarah Arndt that she had seen the deed from Flint to 
her, and that the same was burned about five or six 
years before, that it was acknowledged, and, to the best 
of her recollection, Flint’s wife joined in the deed. 
Defendant is still in the possesSion of the premises. 
Held, that defendant was entitled by his agreement 
to a title of record. That Flint having a wife at the 
time of the conveyance from him, the uncertain and 
unreliable recollections of Mrs. Arndt, that Mrs. F. 
joined in the deed is not sufficient to protect the 
defendant against the claim of Mrs. Flint, in case she 
survives her husband, for her dower; she not beinga , 
party to this action, nor to the action to foreclose the 
mortgage given by Mrs. Arndt and husband to Flint. 
Neither the judgment of foreclosure, nor the judg- 
ment in this case would be of any avail to defendant 
against her claim. 2. That, although it has been 
repeatedly said that a purchaser who takes and retains 
possession of lands, under a contract of purchase, is 
estopped from alleging any defect in the vendor’s title, 
the proposition thus broadly laid down is not sup- 
ported by any adjudged case, and must be limited to 
cases where there is only aslight defect in the title 
and which can be made valid or compensated in 
damages; where, however, the defect is one that 
materially lessens the value of the property, it will not 
be held waived by the grantee, except upon the most 
conclusive evidence that it was his intention so to do. 
The finding that defendant went into possession with a 
knowledge of the defect, is too uncertain to justify 
the court in giving any considerable importance to 
the notice. Judgment of the special term reversed. 
Coray v. Matihewson. Opinion by Mullin, P. J. 


THIRD DEPARTMENT. 
NovEeMBER TERM, 1871—JANUARY TERM, 1872. 


COLORE OFFICII.— FORMER ADJUDICATION. 

May 21, 1866, defendants executed to the plaintiffs’ 
predecessors in office, as overseers of the poor, a bond 
binding the obligors ‘‘ in the sum of sufficient amount to 
defray the ry exp of supporting Nancy 
Haddon, our mother.’’ This action was brought by 
the successors in office of the original obligees, upon 
that bond, to recover the expense of Nancy Haddon’s 
support. Upon the trial before a justice of the peace 
the plaintiffs had judgment, which was reversed bv 
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the county court. Held, by the general term, that the 
bond was not void under the statute (2 R. 8. 286, §59), 
as taken colore officii. That the word “law”’ as used 
in the statute is not restricted to statute law (Decker 
v. Judson, 16 N. Y., Griffiths v. Hardenbergh, 41 id. 
469), and the bond being good at common law was not 
within the prohibition of the statute, unless taken by 
the obligees ‘‘ wrongfully under the pretended au- 
thority of their office,’’ and there being no proof of 
such wrongful taking that the bond was valid. That 
the obligation of children to support their indigent 
parents was a sufficiently good consideration to sustain 
the defendants’ promise. Judgment of the county 
court reversed, and that of this justice affirmed. Turner 
& Donnelly, overseers of the poor of Kortright, against 
Haddonetal. Opinion by Potter, J.; Miller, P. J., con- 
curring; Parker J., dissenting. 

2. Former adjudication.—December, 1867, the plaintiff 
Turner, as such overseer, had recovered a judgment 
against the defendants upon the same bond for the 
expense of supporting Nancy Haddon up to that date. 
This action was brought to recover for the expense of 
her support since that date. Held, by the general 
term, that the former judgment was not a bar to this 
action. The proof shows that damages were not therein 
recovered for an ertire breach. Beach v. Crain, 2 
Comst. 86, 98. The case of Shaffer v. Lee, 8 Barb. 412, 
merely holds that a plaintiff can recover final damages 
for the breach of a continuing obligation, where he 
elects to consider the breach entire. The under- 
taking was not a continuing one to pay the actual 
expenditures for the maintenance, but a single one to 

_ pay asum. The former judgment was therefore a bar. 

The bond was not an official one. It therefore did 
not pass to the successors of the obligors, and such 
successors cannot maintain an action upon it. Ib. 


COMMON CARRIERS. 


1. Delivering.— The Northern Transportation Co. ran 
their propellers from Milwaukee to Ogdensburg. The 
defendants’ railroad ran from Ogdensburg to Rouse’s 
Point. The two formed a continuous line for the car- 
riage of freight; and, by an arrangement between 
them, property was carried over the whole line for a 
specified through freight to be paid for the whole car- 
riage, which was afterward divided; at Ogdensburg 
the wharfs and warehouses used in the transmission 
of freight from the propellers to the defendant’s cars 
were owned by the defendants, but were used by the 
transportation company and the defendants under the 
following arrangement. There was anagreement be- 
tween the transportation company and one J. M. 
Chamberlain, by which Chamberlain was to handle all 
freight from the propellers of the transportation com- 
pany to the defendants’ cars, and from the defendants’ 
ears to the propellers, for the price of thirty cents per 
ton, half of which was paid by the transportation com- 
pany and half by the defendants. For that purpose he 
had control of the warehouses. And the custom in 
regard to freight bound east was, for Chamberlain to 
receive it from the propellers; notify the defendants of 
its arrival; place it in the warehouses; and, when the 
defendants sent cars for the purpose, load it therein. 

On the 12th of August, 1864, Brigham and Burleson 
shipped certain barrels of flour at Milwaukee, by the 
propellers of the transportation company, undera bill 
of lading which described the property as directed to H. 
& W. Cluetsering, Boston, care George A. Eddy, Agt., 
Ogdensburg, and which contained an azreeme:t to 





deliver it in good order to the consignees at Ogdensburg, 
“dangers and accidents of fire excepted.’’ George A. 
Eddy was agent of the Northern Transportation Co. at 
Ogdensburg. 

The flour arrived at Ogdensburg Aug. 18, 1864, was 
received at the rail of the propeller by G. J. M. Cham- 
berlain and placed in one of the warehouses, and the 
defendants on the same day were notified of its arrival. 
It remained in the warehouse awaiting cars for its car- 
riage east over defendants’ road, until Aug. 28th, when 
the warehouse and all its contents were accidentally 
destroyed by fire. 

The plaintiff had previously issued a policy of insur- 
ance upon the flour, which it paid; and then brought 
this action, claiming to be subrogated to the rights of 
the owners. The action was tried before areferee, who 
ordered judgment for the defendants. Held, by the 
general term, that the property had passed into the 
possession of the defendants, and they were liable as 
common carriers. Converse v. The N. Co., 33 Conn. 182. 
If not, that it was in the possession of Chamberlain. 
And Chamberlain, being in the joint employ of the 
transportation company and the defendants, they were 
jointly liable; and no defect of parties having being 
urged by the defendants, the plaintiff was entitled to 
recover. Judgment reversed, new trial ordered. tna 
Insurance Co. v. Wm. A. Wheeler et al. Opinion by 
Potter, P. J. 

2. Exemption from liability,connecting lines. — Admit- 
ting that a connecting line is entitled to all exemptions 
in the contract made by the shipper (B. & LE. |Riv. 
Co. v. Collins,7 H. L. C. 194; Manhattan Oil Co. v. 
Camden & Amboy R. R. Co.,5 Abb. N. 8. 296), the 
exemption here had expired before the loss. It ceased 
when the goods passed through the hands of George A. 
Eddy at Ogdensburg. There is nothing to prevent a 
carrier from limiting its liability for a portion of its 
route, and sustaining it for the remainder. So there is 
nothing to prevent the first of a number of connecting 
carriers from limiting its liability, and leaving the sub- 
sequent carriers, over whose lines the goods may pass, 
to sustain all their obligations under the common 
law. Ib. 

3. What agent has power to bind company by con- 
tract to carry beyond its own line? R., defendant’s 
station agent at Otego, who acted both as ticket 
and freight agent at that station, agreed with de- 
fendant to carry freight for him to New York, over 
defendant’s road and the Hudson River railroad, for 
a specified sum. Upon the arrival of the freight at 
New York, plaintiff was obliged to pay more than the 
agreed sum, and he brought this action to recover the 
excess. It was not proved that defendant’s road and 
the Hudson River railroad were connecting lines. It 
was proved that R. had no authority from the company 
to contract to carry freight beyond its line, and that 
he had express instructions to the contrary. After 
paying the freight, plaintiff complained to the defend- 
ant, and R. then made him ‘“‘a proposition in regard 
to settlement,’’ to ship freight for him at less than 
usual rates. This proposition received the assent of 
the defendant’s general freight agent, and was accepted 
by plaintiff, and one shipment was sent for him by 
defendant at the reduced rates. Plaintiff complained 
that the freight was still too high, and, upon the matter 
being reported to the general agent, it was replied, 
“that matter has been settled once; let him sue.” 
Plaintiff had judgment before a justice of the peace, 
which was affirmed by the county court. Held, 
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by the general term, that R. had authority to bind 
defendant by all acts within the general scope of 
his apparent authority; that such general scope of a 
subordinate agent is confined within the limits ofa 
carrier’s actual business. For instance, if a carrier 
with a charter to build a road from Albany to Buffalo, 
should actually build and operate it only from Albany 
to Syracuse, its actual business would be confined to 
the line between the two latter points. So a carrier, 
under its undoubted power to contract to carry goods 
beyond its own line, may extend its actual business to 
any point however distant; but, unless so extended in 
fact, its business would be confined to its own line. 
That, there being no proof of such actual extension of 
the defendant’s business, R. had no authority to make 
the contract. Burroughs v. N. & W. Railroad Co., 100 
Mass. 26. Whatever is said to the contrary in Schroeder 
v. H. R. Railroad Co.,5 Duer, 55, is obiter, and repudi- 
ated in the head-note to the case, by the judge 
who wrote the opinion. Judgment reversed. Wait 
v. Albany & Susquehanna Railroad. Opinion by Pot- 
ter, J. 

4. Ratification. — Held, also, that the subsequent set- 
tlement by authority of the general freight agent did 
not amount to a ratification of R.’s unauthorized act. 
- CONVERSION. 

Action for the alleged conversion of some bricks. 
Plaintiff was defendant’s tenant, and had erected upon 
the leased premises a steam generator, inclosed in 
fire brick, for trying experiments. His lease ended 
May 1, 1868, and he then surrendered the premises, 
removing the generator, but leaving the brick and 
mortar with which it had been inclosed and other 
rubbish, scattered over the floor, and some thirty or 
forty of the same kind of brick which had not been 
used, piled up in a building on the premises. The day 
after the surrender of the premises defendant’s agent 
called upon plaintiff and requested him to remove the 
rubbish and debris away. Plaintiff replied ‘“‘ that he 
had had a great deal of rubbish to remove away from 
there during his occupancy, and he proposed to let one 
offset the other.’’ Defendant afterward removed the 
bricks and rubbish at an expense. The plaintiff was 
nonsuited. Held, by the general term, that plaintiff’s 
answer to defendant’s agent was a refusal to remove. 
That defendant was not bound to repeat the notice, but 
had a right to accept the refusal as an abandonment, 
if he did so at an expense to himself. That by the 
removal of the rubbish he incurred such expense; and 
that the plaintiff was either estopped from claiming the 
value of the rubbish, or, at least, was bound to tender 
the cost of removal before bringing his action. Mc- 
Laughlin v. Waite, 5 W. R. 405. Judgment ordered on 
the nonsuit. Mitchell v. Ames. Opinion by Potter, J. 


CRIMINAL LAW. 


Corpus delicti.— Error to the Ulster oyer and ter- 
miner to review a conviction for manslaughter in the 
second degree, upon indictment of the plaintiff in 
error for murder of his wife. -The deceased and the 
plaintiff in error had been married fourteen years; had 
two small children and lived in a house by themselves. 
The deceased was given to drinking, and, when under 
the influence of liquor, would act “wild,” “crazy,” 
and ‘“‘wander over the country.’’ She and her hus- 
band would frequently quarrel and fight, and eighteen 
months previous to her death he said that “if she did 
uot stop drinking he would be the death of her, or 





ought to be.”” The 16th of June, 1870, was a Catholic 
holiday. The plaintiff in error, Bennett, had been 
away from home, and while he was gone one Rafferty 
assisted deceased in housing a barrel of flour. Bennett 
came home about half-past four in the afternoon, and 
she then got a bottle of rum, out of which Bennett and 
Rafferty each took a drink, and then left the bottle 
with her. Rafferty then went into the house with her 
and tooka cup of tea. He came out again in afew min- 
utes, and she was afterward seen feeding the cow. It 
was now evening; a summer night, and the windows all 
open, so that any loud sounds in the house would have 
been readily heard by the neighbors. In a little over 
half an hour after Rafferty left the house, she was 
found lying in a pool of blood in the house, nearly 
naked, speechless and dying. In the adjoining room 
there was considerable blood, and in the third room 
there were spots. No noise or outcry of any kind had 
been heard, until Bennet called the neighbors, saying 
that his wife was dying. He said he had given her one 
or two slaps. Upon examination a wound was discov- 
ered inside the vagina, about an inch from the orifice, 
about an inch and a half in depth. Also an external 
wound of about the same size. A part of a kerosene 
lamp was found lying by her, with a stain of blood and 
one or two hairs upon its end, with which the wound 
might have been inflicted. She bled to death from the 
effect of the wound. Upon this evidence Bennett was 
convicted of manslaughter. At the close of the testi- 
mony, Bennett’s counsel moved for his discharge, upon 
the ground that there was no sufficient evidence that a 
crime had been committed. Held, by the general 
term, that in the absence of all evidence to show how 
the wound was produced, the rule requires the estab- 
lishment of two separate propositions: 1. That an 
act has been committed from which legal responsi- 
bility arises. 2. That the legal guilt of such act 
attaches to a particular individual; that, under these 
propositions, if the case depends upon circumstantial 
evidence, the hypothesis upon which a conviction can 
be sustained ought to be such as would exclude every 
other equally probable theory of the manner of death. 
In the principal case, the instrument by which the 
wound was inflicted could equally well have produced 
her death by an accidental sitting upon it in her con- 
dition of inebriety, whether it stood upon the floor or 
in a chair, or that she purposely used it to produce 
an abortion; the circumstances of ill feeling, scuffles 
and quarrels between deceased and her husband, are 
as logically connected with suicide as with homicide. 
It is true there may have been a homicide, but it is not 
established. The fact of death alone, with no suffi- 
cient evidence of criminal agency, is insufficient; 
there was nothing for the jury. Conviction reversed. 
Bennett v. The People. Opinion by Potter, J. 
(To be continued.) 


———_-o—_—_——_ 
DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF NEW YORK.* 
AGREEMENT. 

Validity. — A complaint alleged that the plaintiff 
and defendant entered into an agreement in writing, 
by which the former agreed that she would do all in 
her power to aid a marriage between one R. and the 
defendant; in consideration whereof the defendant 


* From Hon. O. L. Barbour, and to appear in vol. 62, Bar- 
bour’s Reports. 
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promised that in cise she became the wife of R. and 
outlived him, she would pay the plaintiff for her ser- 
vices in the matter $2,000 in cash, etc. The complain- 
ant further alleged, that R. was a widower, possessing 
great wealth; that the plaintiff performed the agree- 
ment on her part, and that, on, etc., R. and the de- 
fendant were lawfully married, and lived together 
happily for many years until, etc., when R. died, leav- 
ing the defendant $50,000. Demand of performance 
and refusal by the defendant were then alleged. Held, 
1. That the plaintiff was properly nonsuited, on the 
ground that the agreement was a marriage brokerage 
contract, and, therefore, void, as being against public 
policy. 2. That the agreement being void, as against 
public policy, the claim for advances of money and 
services performed under it, must fall with the agree- 
ment itself. Crawford v. Russell. 


BILLS OF EXCHANGE. 


1. Acceptance admits genwineness.—The accept- 
ance, whether general, or for honor, or supra protest, 
after sight of a bill of exchange admits the genuine- 
ness of the signature of the drawer, and consequently 
in favor of a bona fide holder for value without notice, 
if the signature of the drawer turns out to be a for- 
gery, the acceptance will nevertheless be binding, and 
entitle such holder to recover thereon according to its 
tenor. The Salt Springs Bank v. The Syracuse Savings 
Institution. 

2. Forged bill or check: payment by drawee.—If the 
drawee of a forged bill has paid it, he cannot recover 
back the money, although the forgery is conclusively 
established. Having by that act admitted its genuine- 
ness, he will not be permitted to dispute it afterward 
although he can have no recourse against the drawer 
for re-imbursement. Ib. 

3. Thus, where a forged check upon the plaintiff's bank 
was received by the defendant, in the course of its 
business, in good faith, it having paid the full amount 
named therein, without notice of the forgery, and the 
plaintiff, on presentment of such check by the defend- 
ant, received and paidit. Held, that these facts brought 
the case within the above rales; and that the plaintiff 
could not recover back from the defendant the sum 
paid upon the check. Ib. 

Held, also, that the fact that the forged check had 
upon its face the forged signature of the plaintiff’s 
teller, which was overlooked at the time of the pre- 
sentment, together with the facts that the pretended 
drawer was not even a customer of the bank, and had 
no account there out of which the check could be paid, 
demonstrated what would otherwise have been matter 
of inference merely, viz.: that the plaintiff’s agents 
were guilty of very great neglect. Ib. 


CHECK. 


1. Acheck on a bank is, in substance, a bill of exchange 
payable on demand, and is governed by the same rules 
which are applicable to those securities. The Salt 
Springs Bank v. The Syracuse Savings Institution. 

2. The officers of a bank are bound to know whether 
the pretended drawer of acheck is, or is not, a customer 
of the bank; and whether his account will justify the 
payment of the check. Ib. 


See Bills of Exchange. 


CONSTITUTIONAL LAW. 


L. Justices’ courts. —The amendment of section 
63 of the Code in 1861, by extending the jurisdic- 





tion of justices of the peace to actions of replevin, is 
not void as violating the provision of the constitution 
which declares that ‘the trial by jury, in all cases in 
which it has been heretofore used, shall remain invio- 
late forever ”’ (Art. 1, § 2) by reason of the circumstance 
that it transfers a class of cases from courts of record, 
where juries are composed of twelve men, to justices 
courts in which they consist of six only. Mullin, P. 
J., dissented. Knight v. Campbell. 

2. That provision in the constitution has no reference 
to the power of the legislature to alter and increase the 
jurisdiction of justices’ courts, and was not intended 
to, and did not, operate as a limitation upon such 
power in that regard. Ib. 

3. Trial by jury.—The constitution, in guaranteeing 
the right of “trial by jury as it has been heretofore 
used,’’ intended to embrace juries in justices’ courts, 
as they existed, and had been used, before the con- 
stitution was adopted. Ib. 

4. The word “‘jury,’’ as used in the constitution, does 
not mean a jury of twelve men, exclusively. A jury 
of six men, in a justices’ court, is as much a jury, in 
the eye of the law, as a jury of twelve men in a court 
of record, and is the jury which had been “ heretofore 
used ”’ in that tribunal, at the adoption of the constitu- 
tion. Ib. 

CORPORATION. 

1. Liability of trustees for debts, on a failure to make an 
annual report.—Claims of a portion of the trustees of a 
manufacturing corporation, against the corporation, 
although they may be within the letter of the act of 
1848, to authorize the formation of corporations for 
manufacturing and other purposes, which makes the 
trustees, in case of failure to make an annual report, 
jointly and severally liable ‘for all the debts of the 
company,” etc., yet, not being within the mischiefs 
intended to be remedied or prevented by it, nor within 
its spirit and intention, they are not within its pro. 
visions. Briggs v. Easterly et al. 

2. Thus where, at the time a default in making the 
annual report required by the statute occurred, claims 
against the corporation were held by two of the trus- 
tees who, with the others, were delinquent in making 
their report. Held, that an assignee of such claims 
could not enforce the same against all the trustees, un- 
der section 12 of the statute. Ib. 


CRIMINAL LAW. 


False pretenses: indictment: proof.—To sustain an 
indictment for obtaining the signature of an indi- 
vidual to promissory notes given for the price of prop- 
erty sold to him, by false pretenses, the pretenses 
alleged to be false must be shown to be of some exist- 
ing fact, and made forthe purpose of inducing the pur- 
chaser to execute the notes. Scott v. The People. 

2. Both the inducement and the fraudulent purpose 
are facts to be proved, and are not to be presumed. Ib. 

3. Anindictment for obtaining the signature of a pur- 
chaser to promissory notes given forthe purchase price 
of property sold to him, by false pretenses and repre- 
sentations as to the price asked for the property by a 
third person, who was the owner, cannot be sustained 
where the proof shows that no representations were 
made by the defendant in regard to the price, except 
that he told the purchaser, in the course of the nego- 
tiations, that he did not think the seller would take 
less than a sum named; and that the only representa 
tions as to price, at the time ef the sale and purchase, were 
made by theseller. Mullin, P. J., dissented. Ib. 
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4. Although the price asked, and finally agreed to be 
paid by the purchaser, be fixed by collusion between 
the owner of the property and the defendant, for the 
purpose of defrauding the purchaser, such collusion, 
though it may be an indictable offense, is not the offense 
charged. Ib. 

5. If, in fact, the price agreed to be paid by the pur- 
chaser was the price demanded by the seller at the 
time of the sale, the motive in asking that price is 
of no consequence, so far as the offense charged is con- 
cerned. Ib. 


DIVORCE. 


1. Jurisdiction of chancery.—The former court of 
chancery, in this State, had no jurisdiction to grant 
divorces, independent of the statutes on that subject. 
Crain v. Cavand. 

2. Allowance for support, etc., in lieu of dower. —The 
provisions of the Revised Statutes relating to repara- 
tion and limited divorces do not authorize the court, 
by the decree in a suit for reparation a mensa et thoro, 
to allow a gross sum to the wife for her support, and 
direct it to be paid by the husband in lieu of her dower 
and distributive share in his estate. Ib. 

3. Such a provision in the decree being void, the wife’s 
right of dower in her husband’s estate, after his death, 
is unaffected by it. Ib. 

4. The statute does not, in terms, authorize the court 
to make any decree affecting the right of dower. The 
legislature contemplated a reconciliation of the parties 
as probable; hence the provision it authorizes to be 
made for the wife is a temporary one. Ib. 


JUSTICES’ COURTS. See Constitutional Law; Legislature. 


LEGISLATURE. 


1. Powers of. — The power of the legislature is general 
and unlimited, as to all sabjects of legislation; except 
in the cases where it has been abridged by the consti- 
tution of the State or of the United States. Knight v. 
Campbell. 

2. Hence its power to enlarge the jurisdiction of jus- 
tices’ courts is unquestionable; unless the power is 
restricted by some cons:zitutional limitation upon it. Ib. 


PRACTICE. 


1. Trial: direction as to the verdict: questions for jury. 
— It is not only the right, but the duty of the court, to 
direct the verdict which the jury shall give, when the 
evidence in the case is so preponderating in favor of 
one of the parties, that, if a verdict should be found one 
way, the court would set it aside, as against evidence. 
Fish etal. v. Davis. 

2. The converse of the rule, to wit, that when the evi- 
dence is not so preponderating in favor of one of the 
parties, as that the court would set aside a verdict 
found against the evidence, the case must go to the 
jury is equally as well settled. Ib. 

3. Upon the question, whether promissory notes, 
given by the plaintiffs to the defendant, were given in 
payment of a debt, as claimed by the defendant, or asa 
loan to him, as claimed by the plaintiffs, the fact that 
the plaintiffs have made payments upon such notes to 
the defendant as the owner and holder, upon demand 
of payment as a matter of right, is a circumstance of 
such force and significance that the jury should be 
allowed to say what weight it should have on the issue 
between the parties. Ib. 





4. And in an action to recover back the amount ad- 
vanced, as being aloan, there being strong evidence that 
the notes were delivered as part payment for property 
purchased by the plaintiffs of the defendant, and not 
by way of loan, it is erroneous for the judge to direct a 
verdict for the plaintiffs. Ib. 


PRINCIPAL AND AGENT. 


1. Proof of agent’s authority.— Where a special agent 
is employed to accomplish a particular purpose, a party 
seeking to make the principal liable for the acts of the 
agent must prove what the authority of the agent was; 
and the principal may disprove it, or show what it in 
fact was. Fish et al. v. Davis. 

2. Declarations of agents. — A principal is not estopped 
by the declarations of his agent, as to his authority. 
Ib. 

3. Ratification by principal.—Where it is sought to 
bind the principal by reason of his having ratified the 
acts of the agent, it is essential, to give effect to the rati- 
fication, that it should have been done with full knowl- 
edge of all the facts. Ib. 


RATLROADS. 


1. General laws respecting.—The general railroad 
laws of this State are to be construed harmoniously as 
respects their various provisions, and strictly as to the 
rights of the parties. Matter of the New York and 
Boston Railroad Company. 

2. By conforming to the provisions of those laws, cor- 
porations may acquire a title in fee to lands necessary 
for their purposes, against the will of the owners. But 
corporations must conform to such provisions before 
they can acquire any title or rights thereto. Ib. 

3. A fair construction of those laws will require a 
chronological fulfillment of their provisions. Ib. 

4, Notice to occupants of filing map and profile. —The 
right to the written notice required by the act of the 
Legislature of 1871 (Laws of 1871, ch. 560, § 22), to be 
given to the actual occupants of the land over which 
the route of a proposed railroad is designated on the 
map and profile filed, of the time and place such road 
and profile were filed, and that the route designated 
thereby passes over the landsof such occupants, is a 
right given to each owner by the statute, and it is not 
for a corporation nor for the court to deprive him of 
it. Ib. 

5. If the occupant does not take the statutory steps, 
within fifteen days, to secure a review or alteration of 
the route, the route may be considered settled, and hig 
right thereafter to object to its location as lost. Ib. 

6. Such notice to the occupant must be served before 
applying for the appointment of commissioners of 
appraisal. Presenting a petition for the appointment 
of commissioners is not a sufficient compliance with 
the requirement as to notice. Ib. 

7. Appointment of commissioners of appraisal. —'The 
motion for the appointment of commissioners of 
appraisal is a separate proceeding, and independent of 
the section requiring the service of a written notice of 
location of the route. Ib. 

8. The orderly course is to have the property which 
is condemned expressly defined and specified in the 
order appointing the commissioners; and this cannot 
be done until the owner’s right, under section 22, to 
effect a change in the railroad route has either lapsed 
or been exercised. Ib. 

9. The preliminary survey under section 28 is to be 
made before the application for commissioners of ap- 
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praisal under section 14, and the notice to occupants, 
under section 22, must be given before the right to pro- 
ceed under section 14 begins. Ib. 

10. Consequences of omitting to take the necessary steps. 
—If a railroad company fails to comply with the nec- 
essary pre-requisites for obtaining the appointment 
of commissioners of appraisal, it does not secure the 
right to have the property condemned, against the op- 
position of its owners. Ib. 


REPLEVIN. See Constitutional Law; Legislature. 
TRIAL BY JURY. See Constitutional Law. 


VENDOR AND PURCHASER. 


1, Delivery of goods.— In an action to recover the price 
of goods sold and delivered on credit, there was no evi- 
dence to show any agreement about the delivery of the 
property by the vendors to the purchaser, or as to 
the manner in which, or the time when, it was to 
be made; or that the purchaser ever received the 
goods; or that he knew that they had been, or were to 
be, delivered to a railroad company for him. Held, that 
in the absence of some order or agreement, on the part 
of the purchaser, to have the property sent to him by 
railroad, or of some evidence in regard to usage or the 
course of trade, from which an agreement to have it so 
sent might be inferred, a delivery to the railroad com- 
pany was no delivery,to the purchaser. Everett et al. v. 
Parks. 

2. Where the complaint is for goods sold and delivered, 
without proof of delivery, the cause of action stated in 
the complaint, and upon which issue is taken, is not 
made out. If the defendant does not appear on the 
trial, and therefore waives nothing, and there is no 
evidence in respect to a delivery, a judgment in 
favor of the plaintiff should be reversed, for that 
reason. Ib. 

3. Fraud.— If a seller knows of a defect in his property 
which the buyer does not know, and if he had known, 
would not have bought the goods, and the seller is 
merely silent, his silence, although a moral is not a 
legal fraud. Howell v. Biddlecom. 

4. The common law does not oblige a seller to disclose 
all that he knows which lessens the value of the prop- 
erty that he would sell. He may be silent, leaving the 
purchaser to inquire and examine for himself, or to 
require a warrant). Butif by acts or words he leads 
the buyer astray, i.ducing him to suppose that he 
buys with warranty, or otherwise preventing his ex- 
amination or inquiry, this becomes a fraud of which 
the law will take cognizance. Ib. 

5. Where, upon the purchase of a horse by the plain- 
tiff of the defendant, the former did not trust to the 
assertions of the latter, but took a man of skill with 
him to examine the horse, and it was after such ex- 
amination, and after the defects known to the seller 
had been disclosed, that the sale was consummated, 
held, that the purchaser had no remedy for alleged 
fraud upon the sale. Ib. 


——_oo__—_ 


BOOK NOTICES. 

Report of cases adjudged in the Superior Court of Cin- 
cinnati, at Special and General Term from January, 
1858, to January, 1860, by William Disney, attorney 
A _ Vol. 2. Cincinnati: Robert Clarke & Co., 

ae 
The judges of the superior court of Cincinnati are 
wen of undoubted ability, and some of their decisions 








are quite as well considered as the decisions of higher 
courts, and very likely are quite as apt to be correct; 
but outside of their particular jurisdiction their opin- 
ions will not have that authoritative force which will 
lead them to be extensively sought after. There are 
several cases of interest in this volume — the most elab- 
orately considered being that of Farrelly v. Cincinnati, 
516, holding that a traveler who is forced to abandon 
his nearest route, by reason of the non-repair of the 
street, and seek his destination by a more circuitous 
route, whereby he suffers injury in his business, does 
not sustain such special damage as to entitle him to an 
action against the party charged with the duty of 
keeping the way in repair. Jessup v. Dennison, 150, 
holds, that the holder of a note may change its date 
where a wrong date has been inserted by mistake. In 
Check v. L. M. R. R. Co., 237, it is held that a common 
carrier is liable for carriage beyond its line when it 
takes compensation for the entire route. 
The reporting of Mr. Disney is excellent. 


A Practical Treatise on the Law of Horses, embracing 
the law of bargain, sale, and warranty of horses and 
other live stock; the rule as to unsoundness and 
vices and the responsibility of the proprietors of 
livery, auction, and sale stables, innkeepers, veter- 
inary surgeons, and farriers, by M. D. Hanover. 
Cincinnati: Robert Clarke & Co., 1872, pp. 245. 

This is a little book that will prove useful to that 
large class of persons, lawyers and others, interested in 
horse flesh. The arrangement is good and the law well 
and clearly stated, but the author would have donea 
greater service if he had trusted more to his own orig- 
inal researches for the law of the text, and less to the 
treatise of Mr. Oliphant; not that the principles would 
have been more accurate but many more of the cases 
would have been American. When we have well con- 
sidered American cases they should be given the pref- 
erence in a book for American lawyers though not 
necessarily to the exclusion of English decisions. 

The publishers have been guilty of an inexcusable 
piece of padding in incorporating in the book their 
catalogue of some thirty-four pages. The palpable 
object of this is to increase the volume, and therewith 
the price. Books made up in this way should be 
steadfastly refused by the profession. 


——+ > __—_ 


ENGLISH NOTES. 


Parliament was prorogued on the 10th inst. —The 
announcement of the resignation of the Right Hon. 
Lord Harterly from the lord chancellorship was pre- 
mature.—Sir Roundell Palmer, counsel for Great 
Britain, entertained at dinner on the 5th inst., at Gen- 
eva, the members of the board of arbitration in the 
Alabama claims case, with the senior counsel on both 
sides. —The London barrister who was prosecuted for 
a libel upon Lady Twist, has commenced an action for 
libel against the police magistrate who heard the case, 
and who made some severe remarks upon the conduct 
of the barrister in question.—The debate on the 
removal of Mr. Justice Keogh from the bench for his 
decision in the Galway election case was resumed in 
the house of commons on the evening of the 8th inst. 
It was a very exciting one, and did not conclude until 
four o’clock the next morning, when a division of the 
house was taken, and the government sustained by one 
hundred majority. 
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THE LEGAL PROFESSION AND GENERAL 


CULTURE. 

The intimate relation of law to all science and 
all culture is readily perceived and generally con- 
ceded. The utility of philosophy, science, art, poetry 
and history to the legal profession, not only in 
the development of individual character, but in the 
practice of the profession, is also admitted. But in 
an age when all the forms of literature and science 
have become intricate and immense, and when the 
law has become proportionately complex and vast, it 
is not without anxiety that the lawyer with liberal 
tastes and a desire for broad culture, contemplates the 
possibility that the demands of his profession may 
exclude the gratification of those tastes and desires. 
While it is desirable that every department of 
knowledge and every profession should advance in 
completeness, complexity and scope, requiring a cor- 
responding increase of mental effort on the part of 
the individual in his calling, it is equatly desirable 
that the members of each department and profession 
should understand enough of the others to appreciate 
and aid them. LEvery true lover, however, of 
his profession, will make that his prime and uniform 
object of attention; his chief endeavor will be to 
become proficient, and, if possible, foremost in it. 
Such a character will never be subjected to the charge 
of diletantism. A recent writer in one of our quar- 
terly reviews has made the following pertinent and 
thoughtful observation: “If the gravest complaint 
against American civilization as it stands typified 
to-day were to tind utterance, it might be resolved 
into words like these: it tends to one-sidedness in 
the State— materialism ; to many-sidedness in the 
individuals who compose the State; a condition of 
things to be so strongly deprecated in both particu- 
lars that it is difficult to say which involves the greater 
injury ; a condition of things too, which could it only 
be reversed, making the state many-sided, and the 
citizen one-sided, the happiest results might be 
looked for.” But this criticism which is very true and 
just, considered in its application to society, at large, 
has less of pertinency when applied to the legal pro- 
fession. For lawyers are apt to be devoted exclu- 
sively to their profession; and to look with indiffer- 
ence upon all knowledge not legal knowledge, or, as 
Dr. Wallis expressed it in his very admirable address 
before the law department of the University of Mary- 
land last June, “there are many able and successful 
lawyers who devoutly believe, of the law, as certain 
Mohammedan sectaries of the Koran, that there is 
nothing written outside of it which is good, and it is 
therefore sinful to read any thing which is not in it.” 
The tendency, unquestionably, of a large portion of 





the profession is toward “one-sidedness,” and such 
a “one-sidedness” as is rather undesirable than 
otherwise, in view of the liberal character of the legal 
profession, and the broad and universal relations 
which it sustains to society, and to the State. 

That an enlarged acquaintance with literature, 
philosophy and science is not inconsistent with an 
intimate knowledge of the law, great success at the 
bar and dignity and distinction on the bench, is 
demonstrated by numerous historic examples. Many 
of the greatest jurists and advocates of English juris- 
prudence have been distinguished for their attain- 
ments outside of the law; while on the continent it 
has never been considered that an eminent and able 
lawyer should be any the less a scientist, a philoso- 
pher, a poet ora novelist; and in ancient Rome, the 
mother of jurisprudence, the most celebrated lawyers 
were men of broad learning and liberal tastes. It 
has been the culture and universality of the most dis- 
tinguished of the legal profession which has given it 
the appellative of liberal profession, quite as much as 
any intrinsic quality of the law itself, And the 
curious but instructive spectacle presents itself of a 
profession, many of whose members by great attain- 
ments within and without it, rise to glorious and 
enviable heights, and many other members of which 
with close and exclusive attention to its principles 
and details, and with very little knowledge of other 
departments, remain in obscurity all their lives. 
Somewhat is due, unquestionably, to difference in 
natural intellectual capacity and material advantages. 
But the record of the lives of the greatest lawyers 
shows conclusively, that only when to a deep and inti- 
mate acquaintance with the law there is superadded 
a high and noble aspiration and culture derived from 
extensive reading and philosophic thought are 
achieved the highest triumphs in a science, “in the 
ashes of which are taken up the sparks of all the 
sciences in the world.” 

In addition to the personal accomplishments and 
attainments beyond the prescribed limits of the pro- 
fession which have adorned the characters and lives 
of men who are familiar to every member of the bar, 
and even to every student of the law, there is pre- 
sented the fact that many of the ablest and most 
distinguished lawyers were also men of letters 
—were writers of great merit, whose works were 
as highly valued by the literatewrs as by the law- 
yers of their own and subsequent periods. And 
when it is remembered that, at the various inns of 
court in London, there was for a long time a strong 
prejudice against the members of the profession taking 
the pen, it is all the more extraordinary that so much 
and so valuable literature should have been furnished 
to the world by men who were thoroughly conversant 
with the law, and attained the highest rank as advo- 
cates and judges. We need scarcely mention the 
names of Bacon, Burke, De Bury, Fortescue, More, 
Hatton, Clarendon, Hale, North, Somers, Harcourt, 
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King, Campbell, Brougham and Romilly, whose liter- 
ary labors, either in the form of philosophy, of criti- 
cism, of history or of poetry, have rendered them 
famous in the world of letters. It is said by an Eng- 
lish writer that “Jeffreys and Macclesfield represent 
the unlettered chancellors; More and Bacon the let- 
tered.” ‘Even more than for the wisdom of his judg- 
ments, Mansfield is remembered for his intimacy with 
“the wits,” and his close friendship with that chief 
of them all, who exclaimed, “How sweet an Ovid, 
Murray, was our boast,” and in honor of that “sweet 
Ovid,” penned the lines: 


“ Graced, as thou art, with all the power of words— 
So known, so honored in the house of lords.’’’ 


Lord Eldon was an Oxford essayist in his young 
days, and in his old days he compiled “‘ The Anecdote 
Book.” He was one of the many great lawyers who 
associated with Samuel Johnson and found pleasure 
in his conversation. The most eminent lawyers of 


American history, men like Story, Kent, Choate, 
Webster and Pinckney, maintained an intimate ac- 
quaintance with the learning of their time, and scarcely 
allowed a day to pass without catching some fleet- 
ing moment in which to devote themselves to the 
classics, to philosophy, to science or to poetry, and 
thus preserve the beautiful harmony of their souls. 


Even art has not escaped the devotion of the 
greatest lawyers, although music has received the 
largest share of attention. A reliable historian tells 
us that “Sir Thomas More and Lord Bacon, the two 
most illustrious laymen who have held the great seal 
of England, were notable musicians, and many sub- 
sequent keepers and chancellors are scarcely less 
famous for love of harmonious sounds than for judicial 
efficiency. Lord Keeper Guilford was a musical ama- 
teur and wrote about melody. Lord Jeffreys was a 
good after-dinner vocalist and was esteemed a high 
authority on questions concerning instrumental per- 
formances. Lord Camden was an operatic composer, 
and Lord Thurlow studied thorough-bass, in order 
that he might direct the musical exercises of his chil- 
dren.” But it is unnecessary to bring forward further 
evidence that the most successful and able jurists and 
advocates of the past have not found it impracticable 
to keep up extensive reading, considerable literary 
labor, and much artistic taste in connection with 
the duties of their profession. The question now 
arises, has the law so increased in magnitude and 
complexity of late as to preclude.the maintenance of 
the same liberal and broad culture? We are not 
prepared to accept an affirmative answer to this 
question, The capacity of the human mind advances 
with its institutions and professions; and relatively 
speaking, the profession of the law to-day requires 
no larger place in the intellect of its members than it 
did in the days of Bacon and More. The facilities 
for the acquirement of the fundamental principles, 
and the results of all advanced science and of all 
philosophy. are tenfold augmented; the power of 





generalization in humanity, and in the legal mind 
especially, is constantly strengthening; and there 
is no adequate reason, save prejudice and indolence, 
why the legal profession should not be full of that 
learning, culture and taste, which extensive research 
in fields outside as well as inside of the profession 
alone can give. And we cordially assent to the 
admirable and timely remarks of Dr. Wallis, who, in 
the address to which we have alluded, uses the 
following language: “Gentlemen, your profession 
calls upon you for no sacrifice of your best gifts and 
powers. There is room for all of them within it, 
unless pedantry has the making of the pale. There 
is scope in it for Fancy and her nobler sister, Imagi- 
nation. There is room for all literature, all science, 
and every liberal art. There is field for wit and for 
humor, for taste and grace, for all that is splendid in 
the mastery of eloquence, all that can influence the 
human mind and penetrate and control the human 
heart. History has no record of an advocate whose 
genius and culture were above his office, and it is in 
part the fault of just such prejudice as I am combat- 
ting that we have so few in the country, to-day, who 
approach the level of its real greatness.” 
niagara 


DRUNKENNESS AS A DEFENSE. 


Fortunately the defense of drunkenness is not often 
interposed in an action upon a negotiable instrument, 
but it is of some moment to understand how far it 
will be allowed to prevail when interposed. 

The contracts of an insane person are, as a rule, 
void, and drunkenness is a species of insanity; but 
insanity is a misfortune and drunkenness a vice; and 
therefore the courts very properly refuse to treat 
drunkards with the same tenderness that is shown to 
those unfortunate beings who are deprived of their 
reason by some providential dispensation. Lord 
Tenterden ruled in Sentance v. Pool, 3 C. & P.1, 
that the note of an insane person, which he had been 
induced to sign by fraud and imposition, was void in 
the hands of an innocent indorsee, but it would be 
stretching the mantle of charity very severely to 
apply the same doctrine to a note given in a state of 
intoxication. If aman voluntarily deprives himself 
of reason, he ought certainly to be responsible to an 
innocent party for the acts done by him while in that 
condition; besides, the exigencies of trade require 
that negotiable instruments should be permitted to 
circulate freely and without being impeded by the 
possibility of voidance because of the drunkenness of 
some anterior party thereto. 

It is well and properly settled that one who con- 
tracts with another, knowing him to be drunk, can- 
not reap any advantage from the contract. Thus, 
when an indorser of a bill of exchange, in defense to 
an action on the bill by the indorsee, pleaded that 
when he indorsed the bill he was so intoxicated as to 
be unable to comprehend the meaning, nature or 
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effect of the indorsement, of which fact the plaintiff 
at the time had notice, it was held to be a good 
answer. Gore v. Gibson, 13 Mees. & Wels. 623. See 
the authorities collected in 1 Parsons on Cont. 383, 
and 1 Story’s Eq. Jur., §§ 231-233. But the equi- 
ties, and the law too, are different after an innocent 
party has become involved. 

It has been strongly intimated that the complete 
intoxication of the maker of a negotiable instrument 
would avoid it even in the hand of a bona fide holder. 
Sentance v. Pool, supra; Caulkins v. Fry, 35 Conn. 
170; 1 Parsons on Notes and Bills, 275. But one 
completely intoxicated is completely incapacitated 
and not likely to make anote; or at best he would do 
it in such a manner as to excite the suspicion of any 
prudent man to whom the note should be offered, and 
the Jatter would not, therefore, be an innocent holder. 

The two most recent authorities on the subject are 
Caulkins v. Fry, supra, and State Bank v. McCoy 
(Sup. Ct. of Pa.), 29 Legal Intelligencer, 261. In 
the former, a bona fide indorsee sued the maker of a 
promissory note, and the defense of drunkenness was 
set up. The court held that “complete drunken- 
ness” not being proved, the defense must fall. 
Arguendo, the court said, that “complete incapacity 
of the maker, which shows that the paper is void, is 
But 


a good defense as against a bona fide holder.” 
we submit that if “complete incapacity” had been 
shown, it would be for the jury to determine whether 
the plaintiff was a holder in good faith and without 
notice, and if so, that, as a proposition of law, he 


ought to recover. The court held further, that 
nothing short of complete intoxication would suffice 
as a defense, and that the burden of proof was on 
the defendant to show it. 

The other case of State Bank v. McCoy was also on 
a promissory note, by an indorsee against a maker, 
and the defense was drunkenness. The jury found 
that the defendant received no consideration for the 
note; that he was so intoxicated at the time he signed 
it as to be wholly unconscious of what he was doing ; 
and that the bank was guilty of gross negligence in 
taking it. This finding presented the question quite 
as strongly as it could be presented. But the court 
held that there was not sufficient proof of negligence 
on the part of the bank, and that, if there had been, 
negligence alone would not defeat its title, nor any 
thing short of mala fide, citing as an authority there- 
for Phelan v. Moss, 17 Smith, 59 (5 Am. Rep. 402). 
We know of no decision direetly opposed to that of 
the State Bank v. McCoy, and we have the utmost 
confidence in its correctness, expediency and justice. 
Any other rule would, as remarked in that case, 
“greatly clog and embarrass the circulation of com- 
mercial paper, for no man could safely take it without 
ascertaining the condition of the maker or drawer 
when it was given, although there might be nothing 
suspicious in its appearance or unusual in the charac- 
ter of the signature.” 





LAW AND LAWYERS. 

Some weeks since, S. Teackle Wallis delivered an 
address before the law class of the University of 
Maryland, which contained some things so sensible, 
and yet so unusual in an address of the kind, that we 


give them: 
THE LAW AS A SCIENCE. 


It is the fashion among us to speak of the law as 
a science, and I cannot tell how many clever and 
ingenious young men I have myself known, whose 
first experience of their profession, in its practical 
working and application, was made one of painful 
disappointment, and almost disgust, by this exagge- 
ration. Jurisprudence is a science, certainly, and the 
noblest of all sciences, in so far as it applies to the 
regulation of human conduct that eternal law which 
“is laid up in the bosom of God.” But, gentlemen, 
I pray you consider the distance between jurispru- 


.dence, sd understood, and the common law of 


England patched from the civil law and supplemented 
by the Maryland code! Doubtless the common law, 
in some of its titles and divisions, may justly be 
regarded as eminently scientific. But to call it, as 
a whole, and with all its modifications, a science, or 
the exposition of a science, is really to trifle and 
delude. The rhetoricians who liken it to a great 
river, which has brought down upon its bosom all the 
treasures of the realms of time through which it has 
rolled, seem to forget that great rivers bring down 
many things which are not treasures. They forget 
the waters, turbid with ooze and slime, the worth- 
less spoil of devastated fields and homesteads ruined, 
— the floating rottenness and waste of ancient forests 
and primeval plains, the rafts that cumber the 
surface, and the sands and stranded trunks that lie in 
wait, beneath, for shipwrecks. I fear that the simile, 
thus qualified, may be juster than it seemed at first; 
and I gave you, a moment ago, the exact language of 
some of the learned and able lawyers who partici- 
pated in the recent debate in the House of Commons, 
in order that I might not seem to be speaking with 
presumption, or to be alone and without authority in 
saying what some might regard as unduly derogatory 
to the system on which our profession is grafted. 

Some uneasy suspicions in the same direction must 
have crossed your own minds, I am sure, during your 
studies, in spite of the reverence you naturally felt for 
the mysteries into which you were about to be initi- 
ated. The separation of law from equity must have 
stricken a rude blow at your notions of judicial philos- 
ophy. When you were first taught that a document 
with a scrawl to it was a “sealed instrument,” and of 
“higher dignity,” as such, than a paper identical with 
it, save as to the hieroglyphic in question, your pre- 
vious ideas of dignity must have been very much 
shaken. But when you went further and learned 
that this dignity was no “insubstantial pageant ;” that 
it dispensed with proof of consideration; that it sanc- 
tified a promise otherwise worthless; that it implied 
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priority of satisfaction, in certain cases, and gave the 
happy possessor, of the treasure four times as long to 
have the luxury of suing as if the mystic sign were 
away, you must have had some droll misgivings that 
your science, like that of human nature, belonged to 
the class commonly called occult. When you learned 
that an estate in land for ninety-nine years, renew- 
able forever, subject to the annual rent of a barley- 
corn, was not only a lesser estate than one for some- 
body else’s life, or your own, but was of no higher 
respectability than a chattel, and passed to the exec- 
utor instead of the heir, you must have had some 
difficulty in realizing that you were not the victims of 
a puzzle. When you were gravely taught by learned 
men, who were bound to teach it, whatever they 
might think of it, that statutes derogatory of the 
common law must be strictly construed, so as to 
alter the law as little as possible; in other words, 
that reformatory legislation must be prevented as 
far as practicable from working the reform intended ; 
it must have cost you some time and thought to 
understand upon what theory of longevity such 
a canon of interpretation could have survived 
until your time. Nor could the reasons on which 
these anomalies are founded have bewildered you 
much less than the anomalies themselves. It is diffi- 
cult to be reconciled to the absurd and antiquated 
distinctions between the law of real and the law of 
personal property as administered to-day, and the 
rights and remedies thereon dependent, by being told 
that personal estate, in contemplation of law, is a 
trifling and “transient commodity,” of which, accord- 
ing to Blackstone, our heroic Anglo-Saxon ancestors 
“entertained a very low and contemptuous opinion.” 
Such an opinion was, doubtless, reasonable enough in 
the days of King John, when a wealthy Hebrew on 
a gridiron was their only banking institution, or even 
at the more advanced and enlightened date, when 
Mr. Solicitor Coke knelt before his virgin mistress, 
and her majesty’s first pair of silk stockings had no 
better carpet to be displayed on than a handful of 
rushes; but it is hardly respectable, as a scientific 
basis of right, in these days of coupon-bonds and 
aggregated capital. It would be ludicrous, if it were 
not mortifying, to see the most enlightened courts 
compelled every day, by this descended nonsense, to 
hold that the same words, in the same paper, from the 
hands and mind of the same man, and expressing, 
at the same moment, the same purpose and intention, 
convey precisely opposite meanings when applied to 
real and personal estate. Of a truth Lord Coke spake 
wisely to King James when he said that the reason 
of the law is not “natural reason.” It might perhaps 
require wisdom beyond Lord Coke’s to show why it 
should not be. 


PRACTICAL KNOWLEDGE, 


You must bear in mind that although yours is a 
learned profession, it is an eminently practical one, 





living and moving and never standing still. Its arch- 
wology therefore belongs to its literature, rather than 
its life. You have no time to waste on its quaint 
pedantries and scholastic riddles. Petere fonies quam 
sectari rivulos is a very good maxim, but it must not 
be too literally followed. It is well to know the 
heads of the streams and what is to be found there, 
but you cannot afford to sit angling, with Piscator and 
Venator, by the waterside, and meditating under the 
willows. You are to be men of active thought, 
not antiquarians. You must keep your every day 
faculties bright for every day use, and train them to 
keep pace with every day’s progress. More than any 
other quality or condition of mind, your profession 
demands that enlightened practical sagacity which is 
known as common sense. Do not misunderstand me. 
Your merely practical men are useful, doubtless, and 
often successful, in their way. But they are, for the 
most part, little and contracted, excellent and wor- 
thy drudges if they are good men, almost inevitably 
pettifoggers, unless under remarkable moral restraint. 
When, therefore, I exalt common sense, I do not speak 
of the small sense of that class of people. I mean 
the large assimilative faculty which digests the learn- 
ing of the profession into solid and useful food, which 
extracts substantial knowledge from study, and not 
theories or speculations, which makes the intellect 
capacious and healthy, cleaning it wholly of cobwebs 
and crotchets. It has been otherwise forcibly de- 
scribed as “rectitude of understanding.” All cannot 
possess it in its highest, or indeed in a high degree, 
but all should strive to cultivate it and develop it. 
Without it, you may go on studying more and more 
and knowing less and less every day, for all useful 
purposes, until your minds become as crowded and 
confused as the last edition of a popular and much- 
edited text-book. 


GENERAL COUNSEL. 


And now, gentlemen, a very few words to you as 


working men. You have dedicated yourselves to a 
pursuit which, in its best estate, entails on you a life 
of toil. Whether or not it shall be the toil of drudg- 
ery, unrelieved and unending, depends in a measure 
on yourselves, and on what you shall do for your- 
selves in this your season of freshness and strength. 
Your first and most manifest necessity is to become 
thoroughly grounded, so far as your talents may per- 
mit, in the principles which are the true learning of 
the law. Simplification, the happy result of all sound 
analysis, should be the prime object of your labors. 
The more you rid your minds of non-essentials, the 
nearer you will bring them to the knowledge which 
avails. You are enlisted in an army where the knowl- 
edge which does not avail belongs to the impedimenta 
and must be sent to the rear. You will need to be 
not only thoroughly informed, but ready, and this last 
you can never be unless you have what you ought 
to know stored away within easy reach, and unless. 
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when you reach it, you can graspit. “No attorney,” 
exclaimed Lord Tenterden, from the bench, “is 
bound to know all the law. God forbid that it should 
be imagined that an attorney or counsel, or even a 
judge, is bound to know all the law.” Yet there is 
nota mendicancy more pitiful on earth, than that of 
a lawyer, in active practice, who has to beg, every 
day, from his books, the bread of his daily need. But 
let me entreat you to have it ever present before you, 
that the great end and effort of your labors should be 
to learn to think. You may pile such a mountain of 
other men’s thoughts upon your minds, that though 
they were Titans, they could not.turn under it. Until 
a second Omar shall rise up, in the order of Provi- 
dence, to burn your books or the courts shall agree a 
little more generally, to prefer a reason, now and then, 
to a report from some “far countree,” you will of 
course have to wander much in the labyrinth of cases. 
But, I charge you, wander there with cautious feet, 
and do not delude yourselves with the conceit that 
case-hunting is study or case-knowledge learning. 
You must keep side by side, as I have said, with the 
progress of the law, but a single shelf of your libraries 
will measure the most of that progress which is real. 

In the preparation of your causes, put no trust 
in genius or inspiration. Ifa man ever has a great 
success without working his best for it, itis rarely 
more than once in a life time, like marrying for love. 
Be careful, nevertheless, to shun over-preparation, 
which is a grievous impediment to thought and argu- 
ment. It is painful to see how many causes, which 
ought to be won, are lost, by being conscientiously 
studied and tried to death. 

Next to self-possession and selftcontrol, the work- 
ing quality, which will stand you most in stead, is 
clearness of mind and speech. Whether the stream 
be deep or shallow, it matters little what golden 
sands lie in the bed, if men cannot be made to see 
them. Clearness of statement can hardly be without 
clearness and directness of thought. This last, per- 
haps, is commonly a gift of nature, but there are few 
good minds, in which discipline and use will not 
breed a habit of it. {t is not given, as we know, to 
all men to be eloquent, or great, or very wise, but he 
whose mind goes straight to its own purposes and 
conclusions, and can light the minds of other men 
along its processes, as with the light of perfect day, 
has, as an advocate, as little reason as the best to rail 
at fortune. 

While nothing can be more unworthy of your call- 
ing than the arts of sycophancy, there can be nothing 
worthier of it than respectful courtesy to those who 
seek your counsel and kindly sympathy beyond the 
formal line of duty to them as your clients. To be 
consulted as oracles and looked up to from afar is 
very pleasant, undoubtedly, to men of a certain char- 
acter; but, in the end, they generally find themselves 
with a small congregation of worshippers, while 
around the more genial of their brethren there gather 





every year fresh troops of friends. And, after all, 
what is human life, at its proudest, without human 
sympathies ? 

On your personal intercourse with your brethern 
must, to a great extent, depend the degree of satisfac- 
tion which will attend your labors, whatever be their 
course or your success. The antagonisms and the 
inevitable partisanship of the profession render it 
necessary for you to be ever on your guard, lest you 
trench upon the rights afd feelings of your fellows. 
There can be no severer test of both temper and 
manners than the trial-table, and few are so happily 
endowed as to be superior always to its provocations 
and temptations. That the best of us profit, as we 
should, by its lesson of forbearance and self-restraint, 
it would be rash indeed to say; but when you shall 
have felt, as few escape, the mortification which is 
inseparable from the consciousness of having neg- 
lected them, you will understand how impossible it is 
for you to heed them too much. 

To the courts before which you appear, your first 
duty is deference and respect. There can be no two 
things more different than discourtesy and proper 
independence in your dealings with them. A right- 
minded and right-hearted judge is always at a 
disadvantage in a collision with counsel. The very 
superiority of his position makes it doubly his duty 
and inclination to forbear, and he hesitates to strike, 
lest the judge should be moved by the resentment of 
the man. I need not say how ungenerous it is to 
forget this, and so forget ourselves. If you would 
have, with the bench and with the bar, the legiti- 
mate influence which is one of the most attractive of 
professional rewards, you must give as well as take. 
You must yield respect if you would receive respect. 
You must be courteous, considerate and liberal if 
you would have courtesy, liberality and consideration. 
Above all, you must deserve confidence if you would 
enjoy it, and, believe me, no weight of intellect, no 
copiousness of learning will commend you or your 


“cause one-half so strongly as a life of stainless recti- 


tude, of kindly offices, of manly frankness and of 


lofty purposes. 
——e9e—__—_—_- 


CURRENT TOPICS. 


The place that knew George G. Barnard for nearly 


twelve years will know him no more forever. He 
has been convicted by a unanimous vote, and almost 
as unanimously debarred from hereafter holding office. 
And thus disappears forever, from the public gaze, the 
last of those few men who have been instrumental in 
bringing disgrace upon the judiciary of our State. 
Though the name of Barnard has been, of all the evil 
judges, the most frequently in the mouths of men, he 
was by no means the worst; and one is surprised in 
listening to, or reading over, the evidence, to discover 
how weak or questionable is the evidence to support 
any particular charge. But his mental organization 
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was such, and his habits and social relations of that 
character that made conspicuous all the evil that was 
in him, Cardozo and McCunn had that suaviter in 
modo that covers, or helps to conceal, a multitude of 
evils ; but Barnard has always displayed a recklessness 
in word and deed that has made his acts infamous, 
whether they were goodor ill. For the judicial office 
he was the worst possible man. In many other 
offices he probably would have passed without ques- 
tion, if not with great honor, but in that position, 
which pre-eminently requires dignity, impartiality and 
a careful avoidance of even the appearance of evil, he 
was entirely out of place. We all blame and condemn 
Barnard — and rightly too— but in truth and justice 
we ought to blame and condemn, quite as much, the 
system which makes it possible for such men as he to 
get on the bench. Few, probably, of the court would 
have voted to debar him from office, if they could 
have felt sure that the next tidal wave of New York 
votes might not again place him on the seat from 
which they deposed him. The possibility of such a 
thing is sad to think of, but when it is made apparent 
that such a result would probably have occurred, it 
should teach us that the bench should be forever put 
beyond the reach of the masses. 


That “justice of stern integrity” who fines him- 
self for delinquencies, has put in an appearance again | 
this time in Utica, or, perhaps, more properly 
speaking, in the Utica Observer. It seems that, for- 
getting his “ magisterial integrity,” he got drunk, or, 
as the Observer poetically puts it, “roamed into the 
field of Bacchus.” He went to his little court the 


next morning, “called his own name as defendant in § 


” 


a suit in which ‘the people,’” or rather his own 
aching head, “charged him with an offense against 
the law, read the statute in such case made and pro- 
vided,” as though there was a statute made and 
provided about roaming “into the field of Bacchus,” 
pleaded guilty and recommended himself to the 
mercy of the court; addressed, as a court, himself; 
as prisoner, fined himself “ten dollars and costs or 
thirty days imprisonment in the county jail,” and 
then walked over to the poor-master of the town and 
paid the fine. Such “magisterial integrity ” is touch- 
ing —in the newspapers. 


A novel phase of the movement toward female 
office-holding has shown itself in Illinois. Miss Minnie 
Whaley, of Geneva, Kane county, in that State, has, 
for several years, been employed in the clerk's office 
of the circuit court of the county. The efficiency and 
promptitude with which she dispatched all business 
committed to her disposal have been remarked and 
commended by members of the bar and others who 
have done business in the court. Her lady-like deport- 
ment and close attention to her duties have rendered 
her a general favorite, and it was often suggested that 
if, happily, the laws of Illinois would only allow 





women to hold elective offices, Minnie would be quickly 
elevated to the clerkship. Her friends and admirers, 
however, have ingeniously contrived a way out of the 
dilemma. The laws of the State provide that women 
may be selected to fill office by appointment from a 
duly elected officer, and it is now proposed to elect 
Johnson Whaley, Minnie’s father, to the clerkship, 
under a pledge that he shall make his daughter clerk 
de facto, and give her all the emoluments of the office. 
Accordingly, Mr. Whaley is out in a letter to the 
county paper, promising to do all that is required of 
him, and to give ample bonds that in case he is elected 
all the profits of the office shall be paid to his daughter, 
who shall perform the duties of the office. Miss 
Minnie has also addressed a letter to the same paper, 
expressing her appreciation of the kindness of her 
friends, and stating that, while she could not think 
of achieving success by any political intrigue, she 
would gratefully accept the service. We wish all 
success to this new official enterprise; and we have 
little doubt that, if the nomination is made as proposed, 
and under the conditions suggested, Miss Minnie will 
be soon swaying the sceptre of office to her 
personal satisfaction and profit, to the gratification of 
her numerous friends, and to the delight of the bar of 
Kane county. And we can easily imagine many young 
lawyers, resident in other counties, laying the venue 
of their cases in Kane county whenever the rules of 
practice will allow. Zempora mutantur / 


An important and broadly applicable decision has 
recently been rendered in England, relative to the lien 
of innkeepers. We refer to the case of Threlfall y. 
Borwick, 26 L. T. N. 8. 794, Q. B., which decides that 
the right of lien is not confined to such goods as 
travelers ordinarily carry with them in traveling, but 
extends even to goods brought to the inn by a guest 
and received by the innkeeper, although they are the 
property of a third person, provided the innkeeper 
does not know they are such. Where a person stay- 
ing at a hotel for several weeks hired a pianoforte, 
and put it in a room in the hotel for which he paid a 
weekly sum, the hotel keeper, not knowing that the 
pianoforte was not the property of the guest, was held 
to have a lien on it for an unpgid bill of the guest. 
The reason for the rule is briefly stated by Meller, J 
to be this: “In such a case the goods brought by the 
guest are to be treated for all purposes as if they were 
his; and, if they turn out ultimately not to be his, 
the innkeeper would still be liable for their safe 
keeping, and he should have the corresponding privi- 
lege of a lien upon them.” 

The English cases supporting this doctrine are 
Turrell v. Trawley, 13 Q. B. 197; Robinson v. Walter, 
3 Buls. 269, and Calye’s Case, 8 Coke, 32. The doc- 
trine is applicable in this country wherever there is no 
statute modifying the common-law rule as to liens. In 
Jones v. Morrill, 42 Barb. 623, it was held, that under 
the laws of New York of 1860, chapter 446, which 
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provide that keepers of boarding-houses shall have 
the same lien upon the baggage and effects of any 
boarder for board, to the same extent and in the same 
manner as innkeepers, “the keeper of a boarding 
house has a lien for board, upon goods brought upon 
the premises by a boarder to furnish his room, 
although they in fact do not belong to the boarder 
but to a stranger. The legislature intended to give 
such alien as the common law gives to innkeepers.” 


Shooting small boys for trespassing on one’s grounds 
in search of fruit, flowers and such things as children 
seem to have an uncontrollable passion for — especially 
if the fruit, etc., does not belong to them — seems to 
be getting alarmingly common, and to amount almost 
to a custom. Whether the boys do not sufficiently 
understand the distinction between mewm and tuum, 
and the proprietors of tempting gardens and orchards 
are determined to teach them this lesson at all hazards, 
we are notinformed; nor are we told whether the old 
men, who usually do the shooting in such cases, have 
first tried grass, then sticks, then stones, and so on in 
arithmetical or geometrical ratio, and by repeated 
warnings have given the youngsters reasonable expec- 
tation of their fate. The latest case of this character, 
which has come under our observation, occurred in 


Cincinnati, where one Samuel J. Brown, to whose 
name is ordinarily prefixed the title “ Rev.” and who 
is represented to be one of the oldest and wealthiest 
citizens of the town, fatally shot a small boy for tres- 


passing upon his grounds. The “reverend” character 
of this old gentleman, it would seem, ought to have 
predisposed him against such murderous modes of 
protecting his grounds. And had we not been told 
that he was a “weak old man, in his second child- 
hood,” we should have supposed that he was “old 
enough to have known better.” At his preliminary 
examination he was required to give bail in the sum 
of $50,000 to answer the charge of murder in the 
second degree. One of the saddest features of this 
case is the fact that the grandson of the alleged mur- 
derer is the principal and most positive witness. — 


The sea of troubles upon which the State of New 
York has been painfully tossed for three months or 
more, in consequence of the acts of her wayward 
judges, gives promise of being quieted at least for a time. 
After the calm has become assured, it will be wise for 
the people and the profession to consider how to pre- 
vent a recurrenee of the judicial disorders with which 
the body politic has been afflicted. While we do not 
pretend to offer a panacea for the ills to which our 
judiciary is liable, yet a change from the elective 
system to that of appointment may be beneficial. 
By the judiciary article of the constitution the legis- 
lature shall provide for submitting to the people in 
the year eighteen hundred and seventy-three the 
question to be voted upon, whether the judges there- 
after, as vacancies shall occur, shall be elected by the 


. 





people or appointed by the governor by and with the 
advice and consent of the senate. We have always 
been opposed to the elective system as applied to the 
judiciary. And, notwithstanding the obvious defects 
in the mode of filling judicial offices by appointment, 
we believe it far preferable to that by election. The 
judiciary should be above the reach of political and 
social influences, which it cannot be so long as the 
political or social preferences of the people are the 
sole cause of the elevation of aman to the bench. 
In the system of appointment, the fact that the 
senate must act upon the recommendation of the 
governor would be likely to secure for the State a 
non-partisan, able and upright judiciary. 


Much has been said of the humorous phases of the 
law, little of the pathetic, much of the laughable, little 
of the tearful. But, while judicial proceedings have 
opened rich veins of wit in bench, bar and witness, 
and have elicited many soul-stirring and body-shaking 
jokes, yet, the most beautiful and precious triumphs 
of the advocate have been achieved in evoking those 
delicate and tender emotions which, in coming into 
the world of sense, assume the forms of sighs and 
tears. And, while the administration of justice has 
been sternly, coldly and grandly conducted in many 
instances. yet there have been times when the lips of 
him who has swayed the rod of justice have quivered, 
and the heart of him who received the stroke has been 
melted, while spectators and counselors have attested 
their sympathy by tearful eyes and saddened faces. 
Upon the same day, perhaps at the same hour, two 
court-scenes have just been enacted in which tears 
have formed no unimportant or uninteresting part. 
The one in the metropolis, the other in the most fash- 
ionable watering place of America, the one in New 
York, the other in Saratoga, the one in a humble 
and unpretentious tribunal to which all sorts of cul- 
prits are brought, the other in the grandest and highest 
tribunal known to the law, and before which only 
those in high and honorable positions are arraigned, 
the one in the court of special sessions, the other in 
the court of impeachment. In the former, a husband 
was arraigned on a charge of beating his wife, who, 
with a babe in her arms and three little girls follow- 
ing after, came to testify against him. The prisoner 
was sentenced by the justice to the penitentiary for 
one month; but the wife relented, and, while her 
husband was being hurried away by the officers, she 
and he and the children burst into tears and pleaded 
for mercy. The justice recalled the prisoner and said, 
“Tn consideration of your wife and children the court 
suspends judgment upon you.” The scene which fol- 
lowed is thus described: “The prisoner took his chil- 
dren in his arms and kissed them lovingly, his wife 
hung on his arm, and the family went from the room 
in which many an eye was wet, and many a sympa- 
thetic heart had been touched.” In the high court 
of impeachment, while members of that august body 
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were giving their reasons for voting for the removal 
and disqualification of Judge Barnard, it is said that 
the eyes of many of the members were moistened, 
who regretted their duty to cut off the erring judge, 
with whom they sympathized, and whom they admired 
on account of his many noble attributes. And these 
two incidents of court life, occurring in such widely 
different spheres, but simultaneously almost, illustrate 
the pathetic phases of the law, and prove that human 
nature, even in the latter half of the nineteenth cen- 
tury, is like the curious and beautiful plant which 
needs to be crushed to give forth its richest and 
sweetest aroma, and that justice 


“Ts like a sword without a handle, piercing 
Both ways alike, and wounding him that wields it 
No less than him it is pointed at.” 


+ 
oor 





COURT OF APPEALS ABSTRACTS. 


BANKRUPTCY. 

Action by the assignee of a bankrupt to compel 
defendant to convey tohim certain real estate, sold 
under judgment of sale, in an action for the foreclosure 
of a mortgage to which plaintiff was not a party. Held, 
that at the time of the commencement of the foreclos- 
ure suit the equity of redemption was vested, by 
operation of law, in the plaintiff. As plaintiff was not 
made a party to the proceedings, the foreclosure was 
of no effect as to him, and his equity of redemption 
remained in full force. The purchaser at the mort- 
gage sale or his subsequent grantee becomes mortgagor 
in possession as to the assignee in bankruptcy and is a 
necessary party to the action to redeem. 

Also, held, that the court erred in modifying the 
judgment so as to render a personal judgment against 
the defendant for the value of the property, less the 
amount due on the mortgage, as upon a conversion of 
the property by the defendant. 

Section 35 of the bankrupt law does not apply toa 
case like this. Winslow v.Clark. Opinion by Rapallo, J. 


CEMETERY. 


Appeal from an order requiring the purchaser of the 
real estate of the corporation known as the Evergreens, 
a rural cemetery, to complete his purchase. By an act 
passed April 20, 1866, the supreme court were author- 
ized, upon the petition of the receiver of the cor- 
poration of the Evergreens, who had previously been 
appointed to determine the amount of claims of the 
creditors of the corporation and the priority thereof, 
and to provide for the liquidation of the same by asale 
of the property of the corporation in the terms pre- 
scribed by the act. On the 23d of April, 1870, an act 
was passed amending the act of 1866, as to the manner 
and terms of sale. On the 12th of April, 1571, and 
before the sale, the legislature passed a general act to 
authorize the sale of unoccupied lands of burial grounds 
and rural cemetery associations. Section 2 of which 
act provides, that ‘“‘no real estate of any rural ceme- 
tery or rural cemetery association shall be sold other- 
wise than in pursuance of the act or acts under which 
such cemetery or association was incorporated, nor 
for any other than cemetery purposes, except as pro- 
vided by section 1 of this act; and all acts and parts 
of acts inconsistent with the provisions of this act are 
hereby repealed.’’ The referee proceeded to sell the 





premises at public auction, and they were bid off by 
Sylvester M. Beard, who refused to complete the sale, 
upon the ground, that the effect of the act of 1871 was 
to prohibit the sale and repeal the acts of 1866 and 1870, 
authorizing the sale. Held, that the objection of the 
purchaser is not tenable. After the legislature had 
passed two acts for the specific disposition of the prop- 
erty of this corporation, and the distribution of the 
proceeds thereof among its creditors, and elaborate 
proceedings had been instituted and prosecuted to 
judgment for that purpose, an intention to repeal such 
acts and abrogate the proceedings founded thereon 
will not be adopted by implication, nor from general 
or equivocal words. Also, held, that the prohibi- 
tion in section 2 applies to the sales authorized by that 
act,and does not, necessarily, include the sale of the 
property of this association specifically authorized by 
the previous acts. In the matter of the Evergreens. 
Opinion by Church, Ch. J. 


EVIDENCE. 


Objection of witnesses: objectionable evidence. —In 
an action to recover damages for personal injuries 
this question was asked a physician, ‘“‘can you state 
as to the probable extent and result of the injury?” 
Objected to as calling for an opinion as to the result 
of an injury. Appellant’s counsel claimed the question 
objectionable, as calling for an opinion as to the pos. 
sible result of the injury. Held, that in an appellate 
court a party who allegeserror holds the affirmative, 
and must be able to show it affirmatively. A general 
objection to a question, capable of a construction which 
makes it competent, will not be regarded, although it 
is also capable of a construction which may render it 
incompetent, that the question was capable of the con- 
struction that it only calls tor an opinion as to the ordi- 
nary and natural result of the injury which was com- 
petent and the overruling the objection was not there- 
fore error. Briant v. Trimmer. Opinion by Church, 
Ch. J. ; 

2. In an action for malpractice and neglect on the 
part of defendant as a physician, in neglecting to treat 
and improperly treating the eyes of plaintiff, by reason 
of which he lost the sight of one and that of the other 
was injured, the father of plaintiff was sworn as a wit- 
ness for him, and was asked the following question : 
‘*Has he (the defendant) ever called upon you for any 
pay for services in that matter?’ Objected to by 
défendant’s counsel ; objection overruled, and excep- 
tion, etc. Answer. ‘‘ No, sir; he never has presented 
any billor asked for any pay.’’ The jury rendered a 
verdict against the defendant for $2,000. Held, that 
the question was entirely foreign to the issue, and 
therefore objectionable. Itdid not legitimately prove, 
or tend to prove, either want of care or skill in the 
treatment of the plaintiff by the defendant. Baird v. 
Gillett. Opinion by Allen, J. 


, HUSBAND AND WIFE. 


Action in the nature of a creditor’s bill to reach cer- 
tain real estate, which plaintiff claims was conveyed by 
defendant R. to his wife with intent to defraud his 
creditors. Held, that when a husband, he being out 
of debt at the time, in good faith and without fraudu- 
lent intent, purchases a parcel of real estate and con- 
veys the same to his wife, her title will be valid as 
against his subsequent creditors. After the joining of 
issue in the action the wife died, held, that the plaintiff 
not having shown any fraud cannot have judgment 
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for the interest of the husband in the land acquired 
upon the wife’s death; thatthe husband did not, by 
his silence, waive his right to the objection; that an 
execution was the proper remedy for the plaintiff, so 
far as the interest acquired upon the death of his wife 
was concerned, as it did not rest until after the answer 
was putin. Curtis v. Fox et al. Opinion by Grover, J. 
INDICTMENT: EVIDENCE. 

An indictment for obtaining goods under false pre- 
tenses set forth in substance that the plaintiff in error, 
with intent feloniously to cheat and defraud one Emil 
Stork, did knowingly, etc., represent to him that a cer- 
tain instrument in writing for the payment of money, 
commonly called a bank check, which he then and 
there delivered to him, purporting to have been drawn 
by one Pr. Smith, upon the Ocean Bank of the city of 
New York, dated, etc., for the sum of $140, was a good 
and genuine check, and that he, plaintiff in error, had 
money on deposit in said bank, and said check would 
be paid on presentation. Counsel for prisoner claimed 
the indictment defective in not alleging that prisoner 
represented the check worth $140. Held, that it was 
sufficient. The counsel for the plaintiffin error waived 
the production of the books of the bank. The book- 
keeper of the bank testified that the name of the pris- 
oner did not appear on the books of the bank; held, 
that the testimony of the book-keeper as to the con- 
tents of these books was competent, and this testimony, 
if true, was sufficient to show that at the time of the 
transaction there were no funds in the bank for the 
payment of this check, that it was worthless, and that 
the plaintiff in error knew it. The counsel for the 
plaintiff in error requested the court to charge the jury, 
that the pretense must appear upon the indictment to 
be such as could not be guarded against by an exercise 
of common sagacity and prudence, or of ordinary 
caution, which the court declined to do. 
the sufficiency of the indictment was a question of law, 
to be determined by the court, with which the jury 
had nothing todo. Smith v. The People. Opinion by 


Grover, J. 
JUDGMENT CREDITOR. 


Action of ejectment brought to recover the posses- 
sion of a strip of land occupied by the defendant in the 
city of Buffalo, which had been condemned in proceed- 
ings under and in pursuance of the act incorporating 
the Buffalo & Attica Railroad Company defendants. 
By the act of 1836, chapter 242, under which the Buffalo 
& Attica Railroad Company derived its powers, and 
under which proceedings for condemnation of the land 
in question were instituted, judgment creditors were 
not required to be made parties thereto; the proceed- 
ings were to be taken only against the owners of the land 
and compensation was to be made only to such owners. 

Plaintiff was a judgment creditor at time proceed- 
ings were instituted, subsequently the premises were 
sold under the judgment and plaintiff claimed title 
under the sheriff’s deed. Held, that a judgment cred- 
itor having a mere statutory lien was in no sense an 
owner, and the title of the railroad company, when 
acquired under the acts, became paramount to such 
lien. That itis clearly within the power of the legisla- 
ture to abolish the lien of all judgments at any time 
before rights have become vested or estates acquired 
under them, and, placing real estate on the same 
footing as personal property, to confine the remedies 
of the creditor to the property held by the debtor at 
the time of issuing the execution. Watson v. N. Y. C. 
R. R. Co. Opinion by Rapallo, J. 


Held, that 





MASTER AND SERVANT. 

Liability of railroad for acts of conductors.—In an 
action for an assault and battery brought against 
defendant, a railroad company, it appeared that 
defendant’s conductor had been instructed to de- 
mand of every passenger six cents as fare, and that 
he was also instructed and authorized to remove from 
the car any passenger who refused to pay that sum. 
The six cents fare had been demanded of the plaintiff; 
he had refused to payit; he had been told that he 
would be removed unless he paid it, and he still re- 
fused. The conductor then seized him and attempted 
his removal, and while thus engaged struck the blow 
more particularly complained of. The couré directed 
a verdict for plaintiff. Held, that the defendant is so 
far responsible for the act of the conductor, its agent, 
that if it had not the right to demand the six cents fare, 
and hence had not the right to remove any passenger 
from its car for not paying that sum, it was liable for 
any force used by its agent upon the person of such 
passenger, though confined strictly within a degree 
necessary to effect such removal, and used solely for 
that purpose and with that intent. If it had the 
right to demand the fare and to remove the passen- 
ger refusing to pay, and the agent exceeded through 
zeal or impetuosity of temper the degree of force 
necessary and proper to accomplish the purpose, and 
injury and damage ensue, the company is liable. Also 
held, it should have been left to the jury to decide 
whether the act of the conductor was done with malice 
or ill-feeling or was deemed a necessary use of force to 
effect the removal. Jackson v. 2d Ave. R. R. Co. 
Opinion by Folger, J. 


PLEADINGS: EVIDENCE. 


In anaction for goods sold and delivered, which are 
claimed to have been purchased by an agent of the 
defendants, it is not necessary to set up in the answer 
a revocation. of the agent’s authority and notice of the 
same to plaintiffs before the sale, such evidence would 
have been proper under a general denial. Proof that 
@ conversation was had witha deceased person, with- 
out proof of the conversation itself, is not obnoxious 
to the objection that it called for proof of a transac- 
tion or communication within section 399 of the Code, 
unless in a case where the mere fact of a conversation 
is the material fact to be proved. Heir et al. v. Grant 
et al. Opinion by Church, Ch. J. 


RESPONDEAT SUPERIOR; MEASURE OF DAMAGES. 


Action for an alleged fraud in the sale of a quan- 
tity of cheese. On the 8th of August, 1866, defendants 
sold to plaintiff over 40,000 pounds, at the price of 
seventeen cents per pound. Defendants represented 
the cheese to be of good quality. Defendants had 
formed an association for the manufacture of cheese, 
they owned a factory, which they leased to U., who 
contracted to manufacture the cheese for them at a 
specified sum per 100 pounds. No right of supervision 
was reserved. The business was carried on by the 
defendants, with materials mainly furnished by them- 
selves and their associates. They appeared to the 
public, and held themselves out as manufacturers. The 
cheese in question was sold by them as an article manu- 
factured by themselves. Held, that the defendants 
assumed the character of principals, both in the manu- 
facture and the sale, and dealt with the plaintiff as 
such, and they are chargeable with the defects, fraudu- 
lently produced by those who appeared to be in their 
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employ. Also, held, that the court properly rejected 
the offer of the defendants to prove, in substance, that 
the cheese was,shipped to and sold in the London 
market, and netted the plaintiff sixteen and a half 
cents a pound, and that the cheese market in New York 
is regulated and controlled mainly by the price of 
cheese in London and Liverpool. The value at an- 
other place or at another time would not be material 
unless it tended to prove the value at that time and 
place of sale. To some extent this class of evidence is 
within the discretion of the court. Durst v. Burton 
etal. Opinion by Church, Ch. J. 


TENANTS IN COMMON. 


To constitute a partnership there must be a recipro- 
cal agreement of the parties not only to unite their 
stock, but to share in the risks of profit or loss by the 
disposition to be made of it. Where several parties 
agree to purchase personal property in the name of one 
of them, and to take aliquot shares of the purchase 
without agreeing to resell jointly, there is no partner- 
ship, they are merely tenants in common. 

Where one of several tenants in common, unauthor- 
ized by his co-tenants, ships the property and obtains 
an advance upon it, from a party acquainted with the 
interests of the tenants in the property, by represent- 
ing himself as authorized to procure the advance, the 
co-tenants by receiving from him a portion of the 
advances which he had obtained, on his assurance 
that he had obtained them on his credit, and in igno- 
rance that their own credit had been used, did not 
ratify his use of their names. Their subsequent omis- 
sion to return what they had received, upon learning 
the facts after the shipping of the cotton, could not 
make them liable upon the originalcontract. Baldwin 
et al. v. Burrows et al. Opinion by Rapallo, J. 


USURY. 


A loan is not necessarily usurious by reason of its 
constituting part of an agreement between the parties, 
when, irrespective of the loan, both parties are desirous 
of entering into the contract, for their mutual advan- 
tage. 

The mere fact that as part of the arrangement a loan 
is made by one to the other at the legal rate of inter- 
est, to enable him to perform his part, does not present 
a case of usury, though the loan would not have 
been made except as a part of the contract, or even 
though the contract would not have been made without 
the loan. Also, held, that the mere fact that a loan of 
money on interest is the consideration for another 
contract, is not, in all cases, conclusive evidence of 
usury. If, by the collateral contract, some benefit is 
secured to the lender, for which the borrower does not 
receive an equivalent, and which the lender would not 
have obtained, except for the loan, and which is in- 
tended as an additional compensation for the loan, it 
is usury. Clark v. Sheehan et al. Opinion by Rapallo, J. 

VERDICT. 

Action to recover for advances on a lot of cotton. 
Held, that where a verdict is general, and there are 
several grounds upon which it might have been based, 
and if it shall be found that either of them was improp- 
erly submitted to the jury, the judgment cannot be 
sustained, unless it shall also appear that some one of 
them was so clearly established, by uncontroverted 
evidence, as to have rendered it the duty of the court 
to direct a verdict for the plaintiffs. Baldwin v. Bur- 
rows. Opinion by Rapallo, J. 





GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT. 
NOVEMBER TERM, 1871—JANUARY TERM, 1872. 
(Continued.) 

DAMAGES. See Railroad Companies, 1, 2. 


DELIVERY. See Common Carriers, 1. 


EVIDENCE. 


Proceeding instituted by petition under 2 Revised 
Statutes, 62, 63, to obtain a revocation of the probate of 
awill. The application was based upon the alleged in- 
capacity of the testator, by reason of his having been 
under 18 years of age when the will was executed. The 
surrogate made a decree revoking the probate and the 
proponents appealed. § 399 of Code. 

1. Upon the issue as to the testator’s age, the sur- 
rogate admitted his mother to testify to the time of his 
birth. Held, that he was not incompetent under sec- 
tion 399 of the Code; the testator’s birth not being a 
personal transaction between him and his mother within 
the meaning of that section. In the matter of the ap- 
plication to revoke will of George Paige. Opinion by 
Potter, J., Parker & Learned, JJ., concurring. 

2. Memorandum by third person.— Upon the same issue 
contestants offered a memorandum found in an ac- 
count book of one Dr. Marshall, then deceased, as 
follows: ‘1847, May 27, Angeline Dingy, Dr., to de- 
livering her of a son $3.00." In credit column on 
opposite page word ‘“‘Settled.’’ The book ,was not 
kept as a journal but each account was by itself. It 
was proved that Dr. Marshall, in his life, had been a 
practicing physician and surgeon ; that he had officia- 
ted at the birth of the testator, that Angeline Dingy 
was testator’s mother, and that the charge and credit 
were in Dr. Marshall’s handwriting. Held, that it was 
incompetent without proof of its truth, and that the 
surrogate was wrong in receiving it, but the same fact 
being clearly proved by other evidence, its admission 
was not error. Ib. 

3. When the admission of incompetent evidence is not 
error. — Where upon all the other evidence in the case 
a finding in favor of the party objecting to the ad- 
mission of incompetent evidence would be set aside as 
against evidence, the admission of such incompetent 
evidence is not error. Ib. 

4. Testator’s declarations.— Upon the same issue as 
to the testator’s age, his declarations were offered. 
Held, that they were inadmissible. Ib. 

5. Parol evidence to vary writing. — Plaintiff, being 
owner of a quarry, entered into an agreement in 
writing with defendant and one F., to rent them the 
quarry for $450, $200 only having been paid, and F. 
having died, plaintiff sued defendant as survivor for 
the balance. The defense was a private agreement 
between defendant and plaintiff without the knowledge 
of F., that the rent should be only $200; and that the 
stim of $450 was inserted in the agreement to enable 
defendant to obtain that sum from F. Parol evidence 
te this purport having been admitted upon the offer of 
defendant, he had a verdict and judgment. Held, by 
the general term, that although in deeds and like in- 
struments, parol evidence is admissible to show the 
consideration different from that expressed, it is not 
admissible to contradict an agreement or covenant to 
pay a certain sum. 

That it having been shown that there was no mistake, 
the evidence was also inadmissible under the rule that 
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previous oral negotiations are merged in the writing. 
Held also, that since the evidence established a fraud 
by defendant upon F., it disclosed no defense. Dela- 
mater v. Bush, survivor. Opinion by Potter, J. 

6. Assault and battery —The plaintiff was a married 
woman. The complainant alleged that defendant was 
plaintiff’s family physician, and that, taking advantage 
of his position, he took indecent liberties with plain- 
tiff’s person and attempted to have sexual intercourse 
with her, particularly detailing the acts; that by 
means of such grievances plaintiff suffered in body and 
mind, etc. The answer was a general denial. The 
plaintiff hada verdict. At the trial plaintiff’s husband 
was permitted to testify that, after the alleged acts of 
assault, he observed a change in plaintiff, found her 
crying many times; saw achange in her manner to- 
ward him; she seemed to have something on her 
mind; she acted as though she was sick, or something 
else was the matter; she shed tears; he went into the 
house several times and found her crying, etc. Held, 
that this was error, where the plaintiff had not been 
sufficiently affected at the time of the commission of 
the assault, either to inform her husband or mother, or 
to make any outcry or manifestation of suffering, 
though the alleged acts of assault were interrupted by 
the presence of both her husband and mother on differ- 
ent occasions. Ford v. Jones. Opinion by Potter, J. 

7. Evidence of particular acts of unchastity.—In the 
same case the defendant offered, in mitigation of 
damages, to prove by two witnesses that they had had 
sexual intercourse with plaintiff. This proof was re- 
jected at the trial. Held, by the general term, that 
this was error. That the plaintiff’s character for 
chastity was directly in issue, both as bearing upon the 
amount of damages and the probability of assent. 
That where character for chastity is directly in issue, 
proof of specific acts of immorality is admissible, 
though where it comes collaterally in issue the proof is 
confined to general reputation. It is the fact of 
chastity, and not the reputation of that fact, which is 
in issue, and proof by general reputation is infe- 
rior to that by specific acts, 1 Phillips Ev. 760; Ed- 
wards’ ed. 639; People v. Abbott, 19 W. R. 192, 197; 
Bracy v. Kibbe, 31 Barb. 276; Hogan v. Cregan, 6 
Rob. 150; People v. Jackson, 3 Park. Cr. 391; Car- 
penter v. People, 8 Barb. 603; Crozier v. People, 1 
Park. Cr. 453; Safford v. People, id. 474; People v. 
Kenyon, 5id. 286; 26 N. Y. 203; People v. McArdle, 
5 Park. Cr. 180; Reed v. Williams, 5 Sneed (Tenn.) 
580; Smith v. Milburn, 17 Iowa, 30; People v. Ben- 
son, 6 Cal. 221; State v. Knapp, 45 N. H. 148; State 
v. Jefferson, 6 Ired. 305; McCombs v. State, 8 Ohio 
N.S. 643; Camp v. State, 3 Kel. (Ga.) 417; Pleasants v. 
State, 15 Ark. 624; Rex v. Hodgson, Russ. and Ry. 
C. C. 211; Rex v. Clark, 2 Stark. 241; Rea v. Barker, 
3 C. & P. 589; Verry v. Watkins, 7 id. 308; Reg. v. 
Robbins, 2 M. & Rob. 512; Reg. v. Martin, 6 C. & P. 
562; Rex v. Tessington, 1 Cox C. C. 48; Reg. v. Mercer, 
16 Jur. 243; Carpenter v. Wall, 11 Ad. and El. 803. 
Judgment reversed. New trial ordered. Ford v. 
Jones. Opinion by Potter, J. 

8. Presumption. — Plaintiff was appointed receiver of 
a limited partnership, of which one Charles W. Weeks 
was the general partner, and one Pruyn the special 
partner, and which was doing a general paper business, 
under the firm name of “C. W. Weeks.’’ Previous to 
such receiver’s appointment Charles W. Weeks had 
entered into a contract with defendant, which pur- 
ported to be made between defendant and ‘ Charles 





W. Weeks of Albany ;’’ and in the body of which the 
party of the second part was styled “the said Charles 
Weeks”’ and ‘ Weeks.”’ The receiver’s action was 
brought upon this contract, and the plaintiff had 
a judgment upon a referee’s report. Held, by the 
general term, that in legal effect the contract was the 
individual contract of Charles W. Weeks, and not the 
contract of the partnership; that, in the absence of 
proof to the contrary, there is a presumption to that 
effect ; that it did not therefore pass to the receiver by 
the assignment of the partnership effects, and that he 
had no title to sustain the action. Judgment reversed, 
new trial ordered. Marvin, Receiver of C. W. Weeks v. 
Buchanan. Opinion by Potter, J., Learned, J., concur- 
ring in result. 


FORMER ADJUDICATION. See Colore Officii, 2; Fraud 
in Sale, 2. 


FRAUD IN SALE. 


1. B. being in embarrassed circumstances sold to plain- 
tiff a quantity of ties. Afterward defendant levied 
upon them under an execution against B. This action 
having been brought to recover the ties, defendant set 
up that the sale was made to hinder and defraud B.’s 
creditors. Held, that the question of fraud being 
declared by the statute to be a ‘‘ question of fact,’’ was 
exclusively for the jury. McDonalds v. Titus. Opin- 
ion by Potter, J., Parker and Learned, JJ., concurring. 

2. Former decision in same case.—The sale was by an 
instrument in writing. Upona former trial the court 
had held that the instrument operated as an assign- 
ment for benefit of creditors and not a sale, and gave 
plaintiff judgment only for his debt and interest. Upon 
appeal by plaintiff the general term of the sixth district 
ordered a new trial upon the ground that the instru- 
ment in legal effect was a sale. The defendant did not 
appeal, but a second trial was had. Held, that the 
judgment of the general term upon the effect of the 
instrument was now conclusive upon the parties. 


INSURANCE; ACCIDENT. 


January 1, 1868, M. was defendant’s agent, and P 
was his partner. On that day, during M.’s absence, K. 
applied to P., at M.’s office, for an accident policy for 
one year, and P. filled up and K. signed a written ap- 
plication therefor, stating K.’s age at fifty-three. P. 
thereupon, M. being still absent, filled out a policy 
previously countersigned in blank by M. as such agent, 
and sent it to K. by mail. K. never paid the premium, 
and the policy contained a provision that it should 
not ‘‘be valid until the premium is actually paid.” 
January 10, 1868, M. returned home and discovered 
the above facts. January 18, 1868, M. met K. in the 
street, and said to him, referring to the policy, ‘I 
notice an item on my book against you,’’ and asked if 
he was ready to pay it. K. replied, referring to the 
application, that he was not satisfied that it was all 
right. M. asked what was the trouble, and K. replied 
that he would tell when he saw the application. M. 
said, ‘‘I suppose you understand that the policy is not 
valid until the premium is paid?” K. replied, “I un- 
derstand it, I understand it,” and said he thought he 
had put his age wrong in the application, but would 
come to M.’s office in a day or two, and, if it was all 
right, he would pay it. January 20, 1868, K. called at 
M.’s office and altered the figures denoting his age in 
the application from 53 to 56. He then said, ‘I am 
coming down to-morrow after a load of hay, and I will 
come in and pay you the premium,” and went out be- 
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fore M. had time to say any thing. K. did not come, 
but January 29 M. received a letter from him, stating 
that M. would fiad the money for the insurance at the 
post-office of an adjoining town (K.’s residence). Three 
or four days afterward M. called at the post-office for 
the money, and two or three days after that he called 
a second time, but did not get the money. February 
10, 1868, K. was killed by an accident within the policy. 
In February, 1868, and after he had heard of K.’s death, 
M. made up his report to defendant for the month of 
January, containing a statement of this policy in the 
usual form, showing the names, and amounts of pre- 
mium, and sent it, with his check for the amount due 
defendant as it appeared by that report, considering 
all the premiums paid, to defendant’s general agent. 
He also sent with the report a letter stating the cir- 
cumstances under which this policy had been issued, 
and K.’s death, and that the premium had not been 
paid. The report and cheque were at once returned 
to him by defendant’s general agent. May 16, 1868, an 
affidavit was signed ‘“‘M. & Co.” by M., and sworn to 
by P., which stated that ‘‘M. & Co.” was defendant’s 
agent, and that K., then d2ceased, was the identical 
person whose life was insured by defendant, by policy 
issued by ‘‘ M. & Co.,”’ dated January 1, 1868. 

M. testified that he never made any agreement with 
K. to give him credit for the premium; that he had 
no authority from defendant to issue policies until the 
premium was paid; that he was not in the habit of 
giving credit as agent of defendant; and that he never 
gave credit to anybody unless there was an agreement 
that he, M., should take the responsibility and loan 
the money. At the trial plaintiffs were nonsuited, 
and their motion to submit to the jury the question as 
to whether credit had been given, denied. Held, by 
the general term, that there were strong circumstances 
tending to show that the policy was in life, and conse- 
quently of an intention to give credit forthe premium, 
and that the judge should have submitted the question 
of interest to the jury. New trial granted. Kidder et 
al. v. The Travelers’ Insurance Company. Opinion by 
Potter, J. 


INTEREST — EVIDENCE OF. See Insurance Accident. 


RAILROAD COMPANIES. 

1. Appraisal of damages.— In proceedings to acquire 
title to land, the commissioners admitted evidence to 
show that the railroad would increase the value of the 
land not taken, against the respondent’s objection 
that it was incompetent under chapter 282, Laws 1854, 
section 3, and also under the constitution. Held, by 
the general term, that the rulings were erroneous, 
because the commissioners could not make any allow- 
ance or deduction on account of such benefit. That 
the court would assume that the commissioners acted 
upon the principle of their rulings. Therefore there 
was error. Proceedings reversed. Rehearing ordered 
before new commissioners. Schuylerville, etc., Railroad 
v. Curtis. Opinion by Potter, J. 

2. In like proceedings, upon the question of the value 
of the land, the commissioners admitted evidence, 
under objection, of what other farmers in the vicinity 
agreed to sell their land for, and rejected evidence of 
the value of the crops and productions of the lands in 
question. Held, by the general term, that both rulings 
were erroneous. Proceedings reversed. Rehearing 
ordered, with costs of appeal, and commissioners dis- 
charged. Schwylerville, etc., Railroad Co. v. Henry A. 
Van Wie. Opinion by Potter, J. 





RATIFICATION. See Common Carriers, 4. 


VENDOR AND PURCHASER. 


Action of ejectment.—In 1844, one Mary Roggen 
executed to plaintiff a trust deed, conveying certain 
lands to hold to the use of said Mary Roggen during 
her life, and upon certain other trusts. Afterward 
she married one Howe. Afterward in August, 1860, 
she received a conveyance of the premises in dispute, 
the consideration of which was paid by the plaintiff 
from the income of the trust estate. May 20, 1862, she 
conveyed the premises in dispute to the plaintiff by an 
instrument, reciting that he had advanced the moneys 
for the purchase of such premises from mortgages in 
his hands as her trustee, and that it was her wish and 
intention, that he should hold the premises in question 
upon the trusts expressed in the former deed. This 
instrument was neither acknowledged nor attested by 
a subscribing witness. She died in 1864, leavinga will 
by which she bequeathed all her property to her hus- 
band, Howe. In 1866, Howe conveyed the premises in 
question to the defendant by a warranty deed, acknowl- 
edged and recorded. At the trial the plaintiff had a 
verdict. Held, by the general term, that Mary Howe’s 
deed to the plaintiff of May 20, 1862, was ineffectual as 
against a purchaser or incumbrance under 1 Revised 
Statutes, 738, section 137, because neither acknowledged 
nor attested, that the defendant was a purchaser within 
the meaning of the statute, though not a purchaser 
from Mary Howe. Roggen v. Avery. Opinion by 


Potter, J. 
——— op>eoe 1 —— 


DIGEST OF RECENT AMERICAN DECISIONS. 


BAGGAGE. 

1. Where baggage is carried past its destination by 
a railroad company, stored at the wrong station, stolen 
and thereby lost to the owner, the company will be 
liable as common carrier. Toledo, Wabash & Western 
Railroad Co. v. Hammond, 5 Am. Rep. 221 (33 Ind. 379). 

2. An opera glass may be included in the articles of 
baggage for which a common carrier is liable. Ib. 


COMMON CARRIER. 


1. Railroads: liability as warehousemen.—In an 
action against a railroad company for the loss of bag- 
gage, it appeared that the baggage had arrived at its 
destination and been placed in the depot by the com- 
pany where it was stolen by burglars during the night. 
Held, that the baggage ‘‘ should have been stored ina 
safe and secure warehouse to exonerate the company” 
from liability as a common carrier. Bartholomew, 
appellant, v. St. Louis, Jacksonville & Chicago Railroad 
Company, 5 Am. Rep. 45 (53 Ill. 227). 

2. Bill of lading and delivery without presentation 
of. —A railroad company, bound by a bill of lading to 
deliver goods on payment of freight ‘‘and presenta- 
tion of a duplicate’’ bill, is responsible if it makes 
delivery without such presentation. Such a clause in 
a bill of lading is for the benefit of the consignor. 
McEwen et al., appellant, v. Jeffersonville, Madison & 
Indianapolis Railroad Company, 5 Am. Rep. 216 (33 
Ind. 368). 

CONVERSION. 

Evidence. —Inan action to recover for the conversion 
of wheat, the defendant is not entitled to prove the 
value of his own labor in harvesting and threshing the 
crop, for the purpose of reducing the damages. Ellis 
appellant, v. Wire, 5 Am. Rep. 189 (33 Ind. 127). 
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INSURANCE. 

1. Assignment of policy, effect of : violation of condi- 
tions by assignor ; second insurance. — Where a policy 
of fire insurance is assigned as collateral to a mortgage, 
with the consent of the company, the assignee takes it 
subject to the conditions thereof, and no recovery can 
be had, merely in consequence of the equities of the 
assignee, if the assignor has lost the right to recover 
by violating the terms of the contract. The Illinois 
Mutual Fire Ins. Co., appellant v. Fix, 5 Am. Rep. 38 
(53 Tl. 151). 

2. Inan action by the assignor of a policy of fire insur- 
ance, for the use of the assignee, evidence to show that 
plaintitf set the building on fire is admissible. Ib. 

3. It seems that a clause in apolicy of fire insurance 
prohibiting a second insurance, without the consent of 
the company, is valid. Ib. 

MASTER AND SERVANT. 

Injuries received by employee of railroad company. 
—In an action by plaintiff against a railroad company 
torecover for the death of the intestate, while in the 
employ of the company, caused by the carelessness of 
an engine driver, held, that the following instruction 
contained the rule of law applicable to the case: ‘If 
the jury believed, from the evidence, that both the 
deceased and the engine driver, at the time deceased 
was injured, were in the employment of the railroad 
company, and that their ordinary occupations in such 
service bore such relations to each other, that the care- 
less or negligent conduct of the engine driver endan- 
gered the safety of the deceased, then such danger was 
incident to the employment of the deceased, and the 
plaintiff cannot recover.”’ Chicago & Alton Railroad 
Co., appellant, v. Murphy, 5%Am. Rep. 48 (53 Ill. 336). 


NUISANCE. 


Abatement of : municipal corporation. —In an action 
against defendant, for pulling down and removing 
plaintiff’s livery stable, an ordinance of the town coun- 
cil ordering such removal is no defense, the nuisance 
not being caused by the erection itself but by the per- 
sons who resorted there. Miller et al., appellants, v. 
Burch, 5 Am. Rep. 242 (32 Tex. 208). 


OFFICER. 

Liability of wrongful incumbent to successor: fees and 
emoluments.— A. assumed the duties of an office under 
an apparent claim of right, and it was subsequently 
judicially determined ,that the office belonged to B. 
Held, that B. could recover of A. the fees and emolu- 
ments received by him, while in office, after deducting 
the necessary expenses in earning them. Mayfield, 
appellant, v. Moore, 5 Am. Rep. 52 (53 Tl. 428). 


PARTIES. 


Covenant of warranty. — The heirs of real estate can- 
not sue upona covenant against incumbrances broken 
during the life of the person under whom they claim 
the estate. The administrator is the proper party 
plaintiff. Frink, appellant, v. Bellis et al., 5 Am. Rep. 
183 (33 Ind. 135). ‘ 

PARTNERSHIP. 


Note given by one partner after dissolution.—A prom- 
issory note given after the dissolution of a partner- 
ship, by one partner, without the authority of the 
other, does not bind such other, although given in the 
partnership name and for a partnership debt. Had- 
dock et al., appellant, v. Crocheron, 6 Am. Rep. 244 (32 
Tex. 276). 





PROMISSORY NOTE. 


Non-negotiable instrument: estoppel: parol agree- 
ment.— The maker of a non-negotiable promissory note 
signed and delivered to the payee, to enable him to 
negotiate it, a separate writing, as follows: ‘‘ Thisis to 
show that the note * * * is all right and will be 
paid when it comes due.’’ The note was signed, and 
after it became due, the assignee, upon the promise of 
the maker that he would pay it at a specified time, 
forebore to sue. In an action on the note by the 
assignee against the maker, held (1), that, notwith- 
standing the writing, the defense of want of consider- 
ation and fraud would be valid (Elliott, J., dissent- 
ing); but (2), that the promise constituted a new and 
enforcible contract. Gregory, Ch. J., dissenting. 
Jaqua, appellant, v. Montgomery, 5 Am. Rep. 168 (33 
Ind. 36). 


RAILROAD COMPANY. 


1. Passengers: measure of damages: injuries to mind: 
* extraordinary care:’’ leaving train at station.—In an 
action against a railroad company to recover for inju- 
ries sustained by a passenger, held (1), that evidence of 
the attending physician was admissible as to what 
effect the injuries would have upon the future condi- 
tion of plaintiff, and as to how the injuries had affected 
his mind, although there was no declaration that the 
injuries had been willful; (2), that the phrase ‘ extra- 
ordinary care,”’ in the charge to the jury, was equiva- 
lent to “ greatest care,”’ “‘utmost care,”’ the ‘highest 
degree of care,’’ that being the degree of care legally 
required in his case; and (3), that railroad companies 
must afford a reasonable time to passengers, whether 
young or old, to leave the cars in safety, and if the 
time tables do not allow sufficient time for this pur- 
pose, and an injury is thereby occasioned, they will 
be liable therefor. T. W. & W. R. R. Co., appellant, v. 
Baddeley, 5 Am. Rep. 71 (54 Ill. 19). 

2. Injury to passengers: contributory negligence.— 
Plaintiff purchased a ticket at L. on defendant’s rail- 
road for A., and got upon a freight train, while it was 
moving slowly. The conductor took the ticket; the 
train did not stop at A., and plaintiff in getting off was 
injured. Held, (1) that if plaintiff left the train vol- 
untarily, although at the suggestion of the conductor, 
it was a question for the jury, whether he acted as a 
prudent man under the circumstances; (2) that, as the 
train was a freight train, and not advertised to stop 
at A., the taking up of the ticket did not imply an 
undertaking on the part of the company to put plain- 
tiff off safely at that place. Chicago & Alton Rail- 
road Company, appellant, v. Randolph,5 Am. Rep. 60 
(53 Tl. 510). 


STOPPAGE IN TRANSITU. 


Vendor and vendee: conditional sale: stoppage in 
transitu.— Where goods are sold on condition that title 
shall not pass until they are paid for, the vendor retains 
the right of stoppage in transitu as against the vendee, 
or an innocent third person who purchases of the 
vendee before the arrival of the bill of lading or the 
goods. Pattison, appellant, v. Cultonetal.,5 Am. Rep. 
199 (33 Ind. 240). 





chet 
—>eo 


Senor Don Pedro Opaz has been appointed to the 
vacant seat on the bench of the supreme court of 
Mexico, caused by the elevation of Senor Lerdo de 
Qejada tothe presidency. 
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THE VOTE ON THE IMPEACHMENT. 


The following,is the vote on the impeachment trial 
as reported : 

ARTICLE I, which has reference to the order in the 
case brought by John Nyce against the Erie Railway 
Company, enjoining that company to close its books 
against the transfer of the Heath and Raphael stock, 
the vote stood: 

Guilty — President Beach, Chief Justice Church, 
Judges Allen, Grover, Peckham, Folger, Andrews; 
Senators Adams, Allen, Baker, Benedict, Bowen, 
Chatfield, Cock, Dickinson, Foster, Graham, Harro- 
wer, Johnson, Lewis, Lord, Lowery, McGowan, Mad- 
den, O’Brien, Perry, Weismann, Tiemann, Wagner, 
Robertson, Winslow, D, P. Wood, J. Wood. 

Not Guilty—Judge Rapallo, Senators Murphy and 
Palmer. 

Art. II, which had reference to the order in the 
case of Fisk and White against the Erie Railway Com- 
pany concerning the same stock, the vote stood all 
guilty. 

Art. III, which had reference to the same matter, 
the vote stood all guilty. 

Art. IV, which had reference to the order issued in 
the case of Fisk and Earle against John Benjamin 
Heath and others, wherein Charles Robinson was 
appointed receiver of the Heath and Raphael stock, 
the vote stood all guilty. 

Art. V, referring to the order restraining the Union 
Pacific Railroad Company from holding an election, 
the vote stood all guilty. Judge Allen excused, as 
stated above. 

Art. VI, referring to the order appointing William 
M. Tweed, Jr., receiver of the bonds of the Union 
Pacific Railroad, the vote stood the same as last. 

Art. VII, referring to the order directing said re- 
ceiver, Tweed, to force open the safe of the Union 
Pacific Railroad, the vote stood: 

Guilty — President Beach, Judges Grover, Folger, 
Andrews, Rapallo; Senators Adams, Allen, Baker, 
Benedict, Bowen, Chatfield, Cock, Dickinson, Foster, 
Graham, Harrower, Lewis, Lord, Lowery, McGowan, 
Madden, Murphy, Palmer, Perry, Robertson, Wagner, 
Weismann, Winslow, D. P. Wood, J. Wood. 

Not Guilty — Chief Justice Church, Judge Peckham, 
Senators Johnson, O’Brien, Tiemann. 

Art. VIII, referring to the fact that after the Union 
Pacific Railroad case had been removed to the United 
States circuit court the above orders were issued, the 
vote stood all not guilty. 

Art. IX, referring to the order restraining Joseph 
H. Ramsay and others from acting as president and 
directors of the Susquehanna Railroad, the vote 
stood: 

Guilty —Senators Benedict, Bowen, Chatfield, Dick- 
inson, Graham, Lewis, Lowery, McGowan, Madden, 
Perry, Winslow, D. P. Wood, J. Wood. 

Not Guilty — President Beach, Chief Justice Church, 
Judges Grover, Folger, Andrews, Rapallo; Senators 
Adams, Allen, Baker, Cock, Foster, Harrower, John- 
son, Lord, Murphy, O’Brien, Palmer, Robertson, Tie- 
mann, Wagner, Weismann. 

Art. X, referring to the order directing W. L. M. 
Phelps, secretary of the Albany and Susquehanna 
Railroad Company, to refrain from transferring stock 
belonging to towns of Oneonta and Worcester, the vote 
stood: 

Guilty — Senators Benedict, Bowen, Chatfield, Dick- 





inson, Graham, Lewis, Lowery, Madden, Perry, Wins- 
low, D. P. Wood, J. Wood. 

Not Guilty — President Beach, Chief Justice Church, 
Judges Grover, Folger, Andrews, Rapallo; Senators 
Adams, Baker, Cock, Foster, Harrower, Johnson, Lord, 
McGowan, Murphy, O’Brien, Palmer, Robertson, Tie- 
mann, Wagner, Weismann. 

Art. IX, referring to the orderappointing Fisk and 
Courter receivers in same case, the vote stood : 

Guilty —Judges Folger, Andrews; Senators Adams, 
Allen, Baker, Benedict, Bowen, Chatfield, Cock, Dick- 
inson, Foster, Graham, Lewis, Lowery, McGowan, 
Madden, Murphy, Perry, Robertson, Tiemann, Wag- 
ner, Weismann, Winslow, D. P. Wood, J. Wood. 

Not Guilty — President Beach, Chief Justice Church, 
Judges Grover and Rapallo; Senators Harrower, John- 
son, Lord, O’Brien, Palmer. 

Art. XII, referring to the order directing the sheriff 
and others to refrain from interfering with Fisk and 
Courter as receivers, the vote stood all guilty. 

Art. XIII, referring to the writs of assistance 
issued in this case, the vote stood the same as last vote. 

Art. XIV, charging that defendant granted an order 
directing nointerference with the execution of the writ 
of assistance ‘irregularly, without jurisdiction and 
contrary to law,” the vote stood all guilty, except 
Chief Justice Church and Judge Grover. 

Art. XV, charging that the order issued on the 
same case to set aside an order issued by Judge Peck- 
ham, was issued contrary to law, the vote stood all 
guilty. 

Art. XVI, referring to the order making William J. 
A. Fuller receiver of the Groesbeck stock of the same 
road, the vote stood all guilty. 

Art. XVII, referring to the writ of assistance com- 
manding the sheriff of New York to put Fuller in pus- 
session of this stock, the vote stood all guilty. 

Art. XVIII, referring to the order arresting Ramsay, 
Smith, Pruyn and Phelps, the vote stood: 

Guilty — Senators Allen, Benedict, Bowen, Chatfield, 
Graham, Lewis, Lowery, McGowan and Perry. 

Not Guilty — President Beach, Chief Justice Church, 
Judges Grover, Folger, Andrews, Rapallo; Senators 
Adams, Baker, Cock, Dickinson, Foster, Harrower, 
Johnson, Lord, Madden, Murphy, O’Brien, Palmer, 
Robertson, Tiemann, Wagner, Weismann, Winslow, 
D. P. Wood and J. Wood. 

Art. XIX, charging conspiracy between Barnard 
and Fisk and others. ‘ 

In these cases the vote stood all not guilty. 

Art. XX, charging that the Erie Railway Company, 
James Fisk, Jr., and Jay Gould or others made pres- 
ents to Barnard of $1,000 to his child on one occasion, 
and of chairs valued at $500 on another, the vote stood: 

Guilty — President Beach, Judge Grover, Senators 
Allen, Benedict, Foster, Lowery, McGowan, Madden, 
Perry, Wagner, D. P. Wood. 

Not Guilty—Chief Justice Church, Judges Allen, 
Peckham, Folger, Andrews, Rapallo; Senators Adams, 
Baker, Bowen, Chatfield, Cock, Dickinson, Graham, 
Harrower, Johnson, Lewis, Lord, Murphy, O’Brien, 
Palmer, Robertson, Tiemann, Weismann, Winslow, J. 
Wood. 

Art. XXI, referring to the injunction on the Mil- 
waukee and St. Paul Railroad Company, applied for 
by Aaron J. Bright, the vote stood all guilty. 

Art. XXII, charging that this order was not duly 
verified on only $250 security, the vote stood all guilty. 

Art. XXIII, referring to the order making James 
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M. Sweeny receiver of this company, the vote stood 
all guilty. 

Art. XXIV, referring to the fact that Sweeny was 
made manager as well as receiver of that road, the 
vote stood all guilty. 

ArT. X XV, referring to the order leasing the Olym- 
pic theater to James E, Hayes, the vote stood : 

Guilty —Judge Folger, Senators Adams, Allen, Baker, 
Chatfield, Dickinson, Foster, Graham, Perry, Wagner, 
D. P. Wood. 

Not Guilty —President Beach, Chief Judge Church, 
Judges Grover, Peckham, Andrews and Rapallo; Sena- 
tors Benedict, Bowen, Cock, Harrower, Johnson, Lewis, 
Lord, Lowery, McGowan, Madden, Murphy, Palmer, 
Robertson, Tiemann, Weismann, Winslow and J. 
Wood. 

ArT. X XVI, referring to the order to the Pacitic 
Mail Steamship Company to pay a certain debt or suffer 
imprisonment, the vote stood the same as the last vote, 
with Senators O’Brien and Tiemann absent. 

ArT. XXVII, referring to the order restraining the 
closing of Tammany Hall, the vote stood, all not guilty. 

ArT. XXVIII, referring to excessive allowances to 
the receiver case of Terence Farley and D. P. Ingra- 
ham, the vote stood: 

Guilty — Judges Grover, Peckham, Folger, Andrews, 
Rapallo; Senators Adams, Allen, Baker, Benedict, 
Bowen, Chatfield, Cock, Dickinson, Foster, Graham, 
Lewis, Lowery, McGowan, Madden, Palmer, Perry, 
Robertson, Wagner, Weismann, Winslow, D. P. Wood. 

Not guilty — President Beach, Chief Judge Church, 
Judge Allen, Senators Harrower, Johnson, Lord, Mur- 
phy, Tiemann, J. Wood. 

ArT. XXX, referring to the discharge of registrars 
of voters arrested on a charge of false registration, the 
vote stood all not guilty, except Senators Benedict, 
Chatfield, Wagner, Weismann and D. P. Wood, who 
voted guilty. 

ART. XXXI, referring to the charge of excessive 
allowance in case of Shepard against Thompson, Tighe 
and Duffe, the vote stood, all not guilty. 

Art. XXXII, referring to the order in the case of 
Frederick A. Lane against John Doe and Richard Roe, 
which was improper, the vote stood, all guilty. 

Art. X XXIII, referring to the order directing the 
Pier and Warehouse company to make a report of 
their election, the vote stood, all guilty. 

ART. XXXIV, referring to the order making Na- 
thaniel A. Prentiss receiver of this company, the vote 
stood, all guilty. 

ART. XXXV, referring to the order to arrest Thomp- 
son D. Sherwood, of this company, for contempt, the 
vote stood, all guilty. 

ART. XXXVI, charging conspiracy between defend- 
ant, Frederick A. Lane, James Fisk, Jr., and others in 
the above cases, the vote stood, all not guilty, except 
Senators Benedict, Chatfield and Foster. 

Art. XXXVII, charging various indecorous and in- 
decent remarks and conduct, the vote stood: 

Guilty — President Beach, Judges Allen, Grover, 
Peckham, Rapallo; Senators Adams, Allen, Benedict, 
Cock, Dickinson, Foster, Graham, Lewis, Lowery, 
McGowan, Madden, Murphy, Perry, Robertson, Tie- 
mann, Wagner, Weismann, Winslow, D. P. Wood. 

Not guilty— Judges Folger and Andrews; Senators 
Baker, Bowen, Chatfield, Harrower, Johnson, Lord, 
O’Brien, Palmer, J. Wood. 

THE SPECIFICATIONS.— On specification one, relative 
to appointing referees, the vote was guilty. 





On specification two, relative to language used ing 
divorce case, the vote stood: 

Guilty — Judges Allen and Peckham; Senators Allen, 
Benedict, Chatfield, Foster, McGowan, Madden, Perry, 
D. P. Wood. 

Not guilty — President Beach, Chief Judge Church, 
Judges Grover, Folger, Andrews and Rapallo; Sena- 
tors Adams, Baker, Bowen, Cock, Dickinson, Graham, 
Harrower, Johnson, Lewis, Lord, Lowery, Murphy, 
O’Brien, Palmer, Robertson, Tiemann, Wagner, Weis- 
mann, Winslow, J. Wood. 

On specification three, refusing to appoint Judge 
Clerke referee, the vote was guilty. 

On specification four, in which Judge Barnard is 
charged with using indecorous language, the vote was 
not guilty. 

On specification five, about driving scoundrels out of 
the city, the vote was guilty, Judges Andrews, Ra- 
pallo, and Senators Bowen , Harrower, Lewis, Lord, and 
J. Wood voting not guilty. 

On specification six, using indecorous language, the 
vote was not guilty. 

Specifications seven, eight, nine, ten, eleven and 
twelve were excluded. On specification thirteen, 
showing favoritism to friends, the vote was guilty. 

Specification fourteen and fifteen were excluded. 

ART. XXXVIII, charging that defendant by his 
decisions aud conduct excited fear and distrust among 
the people there was no evidence taken, and the evi- 
dence was not guilty. 


REMOVAL AND DISQUALIFICATION, 


The vote was then taken on removal, and it was 
decided in affirmative unanimously. The question 
was then put, ‘‘Shall George G. Barnard be disquali- 
fied to hold any office of honor, trust or profit in the 
State,”’ and it was decided as follows: 

Yeas— President Beach; Judges Allen, Grover, 
Peckham, Folger, Andrews, Rapallo; Senators Adams, 
Allen, Baker, Benedict, Bowen, Chatfield, Cock, Dick- 
inson, Foster, Graham, Harrower, Lewis, Lowery, 
McGowan, Madden, Murphy, O’Brien, Palmer, Perry, 
Robertson, Tiemann, Wagner, Weismann, Winslow, D. 
P. Wood, J. Wood. 

Nays— Senators Johnson, Lord. 

The court then adjourned subject to the call of the 
President. 





* 
+o 


INSANITY AS A DEFENSE. 


New Hampshire is blessed with a court which con- 
siders most thoroughly the cases before it, and with a 
reporter — John M. Shirley — who takes a most com- 
mendable interest in making known the decisions of 
the court. The more important decisions he circulates 
in advance of the reports, a practice which we should 
be glad to see followed by other reporters. 

We have just received from Mr. Shirley a very 
elaborate opinion on the question of what form or 
degree of insanity is a legal defense to an indictment 
for murder. In this case, State v. Jones, the defendant 
was indicted for killing his wife, the defense was in- 
sanity. The court examined most carefully the judicial 
decisions and medical opinions and held that ‘‘ neither 
delusion, nor knowledge of right and wrong, nor 
design or cunning in planning and executing the killing 
and escaping, or avoiding detection, nor ability to 
recognize acquaintances, or to labor, or to transact 
business, or manage affairs is, as a matter of law, a test 
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of mental disease, but that all symptoms and tests of 
mental disease are purely matters of fact to be deter- 
mined by the jyry.” The main point decided is, that 
the jury are to determine whether an act, criminal in 
itself, is the result of a mental disease or not, but the 
whole broad subject of insanity was examined. We 
shall take occasion, when we have had more time to 
examine the opinion, to notice it more fully. 





<ote 
——_—oo 


TERMS AND CIRCUITS FOR SEPTEMBER. 


GENERAL TERMS, 
1st Tuesday, Binghamton, 
2d Monday, Brooklyn. 
2d Tuesday, Rochester. 


SPECIAL TERMS AND CIRCUITS. 


1st Monday, special term (chambers), New York. 

1st Monday, special term (motions), Kings — Pratt. 

ist Monday, special term, Newburgh — Barnard. 

1st Monday, circuit and oyer and terminer, Oswego 
— Doolittle. 

1st Monday, specia) term, Yates —J. C. Smith. 

1st Monday, circuit and oyer and terminer, Niagara 
— Lamont. 

1st Tuesday, special term, Ogdensburg — James. 

1st Tuesday, special term. 

1st Tuesday, special term, Herkimer — Hardin. 

2d Monday, circuit and oyer and terminer, Chau- 
tauqua — Barker. 

2d Tuesday, circuit and oyer and terminer, Platts- 
burgh. 

2d Tuesday, special term, Saratoga Springs — Bockes. 

3d Monday, circuit and oyer and terminer, West- 
chester — Gilbert. 

3d Monday, special term (issues), Kings — Pratt. 

3d Monday, circuit and oyer and terminer, Chemung 
— Boardman. 

3d Monday, circuit and oyer and terminer, Cortland 
— Balcom. 

3d Monday, circuit and oyer and terminer, Otsego 
— Murray. 

3d Tuesday, circuit and oyer and terminer, Cald- 
well — James. 

3d Tuesday, special term, Ogdensburg — James. 

3d Tuesday, special term. 

4th Monday, special term, Westchester — Barnard. 

4th Monday, circuit and oyer and terminer, Syra- 
cuse — Morgan. 

4th Monday, circuit and oyer and terminer, Ovid — 
E. D. Smith. 

4th Monday, circuit and oyer and terminer, Erie— 
Lamont. 

4th Tuesday, circuit and oyer and terminer, Ballston 
Spa. 

4th Tuesday, circuit and oyer and terminer, Schenec- 
tady — Bockes. 

4th Tuesday, special term, Saratoga Springs — Bockes. 

Last Monday, circuit and oyer and terminer, Water- 
town — Hardin. 

Last Monday, special term (motions), Rochester — J. 
C. Smith. 

Last Tuesday, special term (motions), Albany — Hoge- 
boom. 

—— oe — —— 


The court of appeals of this State met in Saratoga on 
the 19th inst., and adjourned until November Lith. 





AN UNPROFITABLE CLIENT. 


The notorious McGehan, who murdered Myers in 
Ohio, has been an unprofitable client for his lawyers. 
Mr. Vallandigham fatally shot himself while trying to 
illustrate a theory tending to show that McGehan 
might have been innocent; Mr. Craighead of Dayton, 
who defended the murderer with such ability as to get 
a verdict of acquittal from a Montgomery county jury, 
has been debarred from a nomination for congress on 
account of his connection with this case; Gov. McBur- 
ney, another of McGehan's counsel, has met with a 
similar check to his political aspirations from the same 
cause; and Judge Hume, still another of McGehan’s 
victims, has been defeated in the Ohio State Demo- 
cratic convention, where his name was offered as a 
candidate for the nomination of judge of one of the State 
courts, principally because he had defended the Day- 
ton murderer. And the lawyers had to sue McGehan 
to get their pay. 

me oe 
CORRESPONDENCE. 


OGDENSBURG, August 17, 1872. 
Mr. Eprror—Speaking of the law of marriage, in 
the last number of the Law Journal you say: ** We 
apprehend that, under the law of the State of New 
York, the marriage of citizens of the State on the high 
seas, out of sight of land, if performed in the presence 
of one or more witnesses, or by any clergyman or jus- 
tice, or any body would be valid.’’ Now, is the pres- 
ence of witnesses at all essential to the validity of the 
contract ? LEx. 
(Certainly not; though it might be to the establish- 
ment of the contract. Ep. A. L. J.] 


Mr. Eprror—The eloquent commentator on Rufus 
Choate’s style of oratory, whom you have just cited in 
your valuable journal, must have been unfamiliar with 
‘“* Weather Probabilities,’ for he has got the wind in 
the wrong quarter, when he attempts to quote from 
Butler’s Hudibras those famous lines: 

“ He could distinguish, and divi 
A hair ’twixt south and Saoee side.” 

Did he not have in his mind the pregnant reply of 
Hamlet to Guildenstein : 

“T am but mad north-north-west ; oe the wind is 
southerly, I know a hawk froma hand-saw 

Yours, 
A LIFE-LONG ADMIRER OF 
““rHE GREATEST OF AMERICAN ADVOCATES.” 
——_- 9 o—__—__ 

The following appointments have been made by 
the president, I. M. Hedrick, supervisor of internal 
revenue; Augustus Morrill, consul at Manzienillo, and 
George L. McManus, consul at Chihuahua. Also the 
following postmasters: Cornelius A. Field, at Hano- 
ver, N. H.; Charles W. Miller, Frederick, Md.; John 
Crawford, Oneida, N. Y.; Carlos Morgan, Glens Falls, 
‘N. Y.; William H. Polk, Paris, Ky.; Andrew Hunter, 
Chicopee, Mass.; Socrates N. Hermann, Ogdensburg, 
N. Y¥.; Thomas G. Scott, Fork Smith, Arkansas; 
George W. Pratt, Corning, N. Y.; H. B. Kinney, Aus- 
tin, Texas; and the following as Indianagents: James 
H. Wilbur of Oregon, at Yahama agency, Washington 
Territory; Joseph Burchard of California, Round 
Valley Reservation, California; Henry W. Reed of 
Iowa, Fort Hall Reservation, Idaho; John A. Lock- 
wood of California, register land office in the Susan- 
ville district, California. 
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LIABILITY OF TELEGRAPH COMPANIES. 


An institution so important and extensive as the 
telegraph system may well furnish the materials for 
an immense amount of litigation. Telegraph compa- 
nies have become so opulent and powerful, that a case 
in which they are beaten in the lower courts seldom 
fails to reach the highest tribunal within the jurisdic- 
tion in which it is brought. But, notwithstanding 
the immensity of the business conducted by means 
of the telegraph, the comparative novelty of the sys- 
tem has precluded very many cases reaching the 
courts of last resort. Many cases are now, doubtless, 
undergoing litigation in the primary and intermedi- 
ate tribunals which will reach the courts of last 
appeal, and there be decided according to the princi- 
ples laid down in the cases already adjudicated. 

The first question which was considered by the 
courts was, whether or not telegraph companies were 
bound by the strict liability of common carriers. 
And in MacAndrews v. Electric Telegraph Co., 17 C. 
B. 3, decided in England in 1855, it was held, that 


telegraph companies stand in the same relation to 
their patrons as eommon carriers of goods; and, in 
the absence of express stipulations to the contrary, 


are liable as insurers. This was the first reported 
case on the liability of telegraph companies, and an 
examination of it raises a doubt whether the ques- 
tion fairly arose in the case, although it is certainly a 
dictum of one of the judges. In Parks vy. Atlantic 
and California Telegraph Co., 13 Cal. 422, the supreme 
court of California held, that there was no difference 
in the general nature of the legal obligation of the 
contract between carrying a message along a wire 
and carrying goods or a package, and that telegraph 
companies were liable as common carriers. But this 
is not the law as laid down in this country by a 
majority of the decisions reported. There is a class 
of cases which hold telegraph companies to be analo- 
gous to common carriers, though not absolute insur- 
ers, and liable for a failure to exercise the utmost dil- 
igence and skill in the performance of their duty. 
See New York and Washington Telegraph Co. v. Dry- 
burg, 35 Penn. St. 298; Bowen v. Lake Erie Telegraph 
Co., 1 Am. Law Reg. 685; Stevenson v. Montreal Tele- 
graph Co., 16 U. C. 530; De Rutte v. New York, 
Albany and Buffalo Telegraph Co., 1 Daly (N. Y. 
Com. Pleas) 547 ; Rittenhouse v. Telegraph Co., 4 Am. 
Rep. 673 (44 N. Y. 263); Elwood v. Western Union 
Telegraph Co., 45 N. Y. 549. 

Another class of cases hold telegraph companies 
bound to the exercise of reasonable diligence and 
skill. See Washington and New Orleans Telegraph Co. 
v. Hobson, 15 Gratt. 122; Birney v. New York and 





Washington Telegraph Co., 18 Md. 341; Breeze v. 
United States Telegraph Co., 45 Barb. 275; Lillis v. 
American Telegraph Co., 13 Allen, 226; Western Union 
Telegraph Co. v. Carew, 15 Mich. 525. In Leonard v. 
New York, Albany and Buffalo Telegraph Co., 1 Am. 
Rep. 446 (41 N. Y. 544) Judge Hunt sets forth the 
following excellent statement of the legal liability of 
telegraph companies: “I can discover no principle 
upon which to charge such a company with the abso- 
lute liability of a common carrier. That liability was 
founded upon the necessities of the case, real or 
fancied, and has never been applied to any person or 
to any occupation, except those of carriers of goods 
and innkeepers. * * * Whether his liability is based 
upon the contract he makes or upon his public duty, 
the telegrapher does not come within any of these 
principles. He has no property intrusted to his care. 
He has nothing which he can steal or which can be 
taken from him. There is no subject of concealment 
or conspiracy. He has in his possession nothing 
which, in its nature and of itself, is valuable. It is 
an idea, a thought, a sentiment, impalpable, invisible, 
not the subject of theft or sale and, as property, quite 
destitute of value. * * * Heis bound to conduct the 
business appertaining to this pursuit with skill, with 
care, and with attention. * * * There may be circum- 
stances in the nature of the instrumentality employed, 
and the effects to be produced which, in a particular 
case, will prevent the proper accomplishment of the 
undertaking. A thunderstorm, which prevents or 
renders dangerous the operation of electrical currents 
or machines; a tempest, which prostrates poles and 
breaks the wires; or unusual pressure of prior busi- 
ness; the sudden sickness of an operator, or many 
other causes might prove a sufficient excuse for the 
want of a prompt delivery of a message.” Telegraph 
companies may limit or modify their common-law 
liability by stipulations or printed conditions. See 
Ellis v. Telegraph Co., supra; MacAndrews v. Tele- 
graph Co., supra; Telegraph Co. v. Carew, supra ; 
Birney v. Telegraph Co., supra; Breese v. Telegraph 
Co., supra; Wann v. Telegraph Co., 37 Mo. 472; 
Camp v. Telegraph Co., 1 Met. (Ky.) 164; 2 Am. 
Law. Rev. 615-632; 4 Am. Law. Reg. N. S. 192- 
199. As to the precise effect of the usual printed con- 
ditions on the liability of the company, the decisions 
are not harmonious. In MacAndrews v. Telegraph 
Co., supra, the extreme doctrine was announced 
that companies may protect themselves from liability 
for mistakes in unrepeated messages, except those 
caused by gross negligence ; and this doctrine, although 
it has simply the authority of a dictum, was affirmed 
arguendo in Wann v. Tel. Co., 37 Mo. 472. In this 
last case it appeared that the plaintiff ordered, by tele- 
graph, salt from New York, by “sail,” but the dis- 
patch, as delivered, read “ ship by rail ;” the company's 
messages had the ordinary condition as to repeating, 
but plaintiff did not repeat, damage ensued, and on 
the trial the only evidence adduced to sustain the 
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charge of carelessness was the mistake in the message. 
The company were held not liable. 

In Camp v. Tel. Co., supra, it appeared that, under 
the usual condition for repeating, a message was sent 
containing an offer to purchase whiskey at 15 cents 
per gallon ; but as delivered the message read 16 cents 
per gallon; the plaintiff did not charge negligence 
against the company, but contended that they were 
bound, absolutely, to deliver the message correctly. 
The court held that, as plaintiff did not have the mes- 
sage repeated, he must be regarded as having sent it at 
his own risk, and consequently the company was 
not liable for the mistake. 

In Ellis v. Tel. Co., supra, the supreme court of 
Massachusetts held, that a stipulation as to repeating 
messages was reasonable, and that it would limit the 
liability of the company ; and that the plaintiff was 
not entitled to recover in a case where the stipulation 
was not complied with, without further proof of care- 
lessness than that there was an error in the message 
as delivered. 

In United States Tel. Co. v. Gildersleve, 29 Md. 232, 
it was held, that the company had a right to protect 
itself against extraordinary risk by reasonable rules and 
regulations ; that persons sending messages were pre- 
sumed to know such rules and regulations and were 
bound by them; and that, if they were not complied 
with, the company, though bound to use diligence, 
was not bound to use extraordinary care and pre- 
caution. 

In Tel. Co. v. Carew, supra, Judge Christiancy said, 
in a case where the condition as to repeating exists, 
that “doubtless the use of good apparatus and instru- 
ments would be required, and reasonable skill and a 
high, perhaps the very highest, degree of care and 
diligence in their operation.” 

In Sweetland v. Illinois & Miss. Tel. Co., 1 Am. 
Rep. 285 (27 Iowa, 433), it was held, that a telegraph 
company, notwithstanding special printed conditions 
at the head of the dispatch, requiring a party who 
desires a message to be sent with absolute correctness 
to have the same repeated, is responsible for mistakes 
happening in consequence of its own fault, such as 
want of proper skill or ordinary care on the part of 
the operators, or the use of defective instruments, 
but that “mere proof of a mistake, without some 
other evidence of carelessness or negligence on the 
part of the company, will not make itliable.” It will 
be observed that while the cases do not agree as to 
the degree of care for which a telegraph company 
would be responsible under a condition as to repeat- 
ing, they all concur that mere proof of mistake, where 
the condition has not been complied with, is not suffi- 
cient to charge the company; there must be some 
positive proof of negligence adduced by the plaintiff. 
Without such a condition telegraph companies are 
charged with the presumption of negligence in case 
of error or delay in the transmission of messages, and 
are obliged to show affirmatively that they exercised 





the required diligence. See Baldwin v. Telegraph Co., 
45 N. Y. 744; New York and Washington Tel. Co. v. 
Dryburgh, 35 Penn. St. 298; Bowen v. Lake Hrie Tel. 
Co., 1 Am. Law Reg. 685; Stevenson v. Telegraph Co., 
16 U. C. 530; Washington and New Orleans Tel. Co. v. 
Hobson, 15 Gratt. 122; Rittenhouse v. Telegraph Co., 
4 Am. Rep. 673 (44 N. Y. 263). 

The conditions which a telegraph company may 
prefix to its messages are not confined to those relating 
to repeating. 

In Wolf v. Western Union Tel. Co.,1 Am. Rep. 387 
(62 Penn. St. 83), it was held, that a condition that 
the company would not be liable for damages in any 
case where the claim is not presented in writing, 
sixty days after sending the message, is neither con- 
trary to law, unreasonable, nor contrary to public 
policy. 

The measure of damages to which a telegraph com 
pany is liable has been the subject of consideration 
in a few very recent cases. 

In Squire v. Western Union Telegraph Co., 98 Mass. 
232, it was held, that where the company received a 
message to transmit accepting an offer to sell certain 
goods at a certain place, for a certain price, and, in 
consequence of negligence in the company the mes- 
sage is delayed so that the sender fails to complete the 
purchase, the company is liable in damages for the 
difference between the price agreed to be paid by the 
message and the price which the sender would have 
been compelled to pay at the place stated, in order, 
with due diligence, to have purchased goods there of 
the same kind, quality and quantity. 

In Leonard v. New York, Albany and Buffalo Tele- 
graph Co., 1 Am. Rep. 446 (41 N. Y. 544), it appeared 
that plaintiff’s agent in Chicago telegraphed to his 
agent in Oswego for 5,000 sacks of salt. By the 
carelessness of the operator the telegram was made 
to read “casks;” and 5,000 casks were sent, for 
which there was no market in C., and which were 
sold at a loss. In an action against the telegraph 
company for damages arising from the mistake, it 
was held, that the measure of damages was the differ- 
ence between the market value at O. and at C., to- 
gether with the cost of transportation from O. to C. 

In Rittenhouse v. The Independent Line of Telegraph, 
4 Am. Rep. 673 (44 N. Y. 263), the message, as 
delivered by plaintiff to a telegraph company, read: 
“Tf we have any Old Southern sell same before 
board. Buy five Hudson at board.” But the mes- 
sage as transmitted read: “If we have any Old 
Southern sell same before board. Buy five hundred 
at board.” Plaintiff’s agent, who received the mes- 
sage, bought five hundred Old Southern ; but plaintiff, 
hearing of this, immediately directed the sale thereof, 
and the purchase of five hundred shares Hudson 
River, according to the direction contained in the 
original message as presented to the company for 
transmission. In the mean time Hudson River had 


risen making a difference to plaintiff of $1,375. In 
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an action against the company for damages, it was 
held, that plaintiff could recover, and that the measure 
of damages was the rise in the price of the stock. 
See, also, United States Telegraph Co. v. Gildersleeve, 
29 Md. 232, and United States Telegraph Co. v. Wenger, 
55 Penn. St. 262, where it was also held, that the 
damages to be awarded are such as necessarily and 
ordinarily attend a failure of the purpose of the 
sender, and would naturally result from the neglect 
of the telegraph company to perform its duty. In 
all these cases relative to the measure of damages, the 
object of the message and the design of the persons 
presenting them were plainly indicated on the face of 
the message, so that the company could understand 
the amount of damages which would be likely to 
occur in consequence of neglect or failure in sending 
it. But in Baldwin v. The United States Telegraph 
Co., 45 N. Y. 744, a distinction was made between 
the loss which might actually occur in consequence of 
the neglect of the company and the loss which would 
be likely to occur as gathered from a perusal of the 
message. In that case, the rule was laid down, that 
the damages given by way of indemnity are the 
natural and necessary consequences of the breach of 
contract, in the minds of the parties, interpreting the 
contract in the light of the circumstances under 


which, and the knowledge of the parties of the pur- 
poses for which, it was made; and when a special 
purpose is intended by one party, but is not known 
to the other, such special purpose will not be taken 
into account in the assessment of damages for the 


breach. Accordingly, when a message was delivered 
by plaintiff to the operator at O., to be sent to plain- 
tiff’s agent at R., requesting him to telegraph back 
to plaintiff the condition of a petroleum well at R. 
belonging to plaintiff, and by the company’s fault 
the message did not reach plaintiff’s agent until 
several days afterward, and the plaintiff not receiv- 
ing any response sold his well for a price less than 
that which he would have asked had the message 
been promptly delivered to his agent and an answer 
received, it was held, that the company was not liable 
for damages arising from an under sale by plaiutiff. 
The court said “the loss which would naturally and 
necessarily result from the failure to deliver the mes- 
sage would be the money paid for its transmission.” 
This case also decides a point with reference to the 
liability of connecting companies, and holds that, 
where several lines of telegraph are connected, and 
the arrangements between the companies are such 
that one of them is authorized to receive a message for 
the entire route, and to take pay for transmitting it 
beyond its own line and to destination, the sender of 
the message may recover from the company on whose 
line the delay or error occurred. The last point 
which comes within the scope of the present discussion 
is the proper party to sue in case of error or.delay. 
In New York and Washington Tel. Co. v. Deburg, 35 
Penn. St. 298, it was held, that the receiver as well as 





the sender might sue; and many other cases have 
arisen in which the receiver has’ sued. But in Rose 
v. U.S. Telegraph Co., 6 Rob. (N. Y.) 305, it was held, 
that the receiver could not maintain the action unless 
he sustained the damage, while in Playford v. The 
United Kingdom Tel. Co.,2 Alb. Law Jour. 336, the 
court of queen’s bench held, that the person to whom 
a message was sent by telegraph had not such an 
interest in the contract for transmission as would enable 
him to maintain an action for damages sustained by 
him from the company’s mistake. But the question 
of parties is governed largely by the special rules of 
procedure in different countries. A reswme of the 
adjudications reveals the fact that the telegraph law 
is in a condition somewhat unsettled and quite unsat- 
isfactory ; and, in view of the immensity of the tel- 
egraphic business of the world, and the constantly 
increasing importance which it is attaining in the 
economy of life, some uniform standard of duty and 
liability is a desideratum. 


oe 


CHAMPERTY. 


The generic offense of maintenance of which cham- 
perty may be said to be a species, originating in a 
state of society and in a country in which there 
existed a class of noblemen, with sufficient power and 
influence to overawe the courts and pervert justice, 
has, nevertheless, been perpetuated and engrafted upon 
American jurisprudence. It would seem that a state 
of society like our own at the present day would no 
longer demand that the “ maintaining or assisting, by 
a stranger, of either party to a suit with money or 
otherwise, to prosecute or defend it,” should be 
regarded as an offense, and as a ground for avoiding 
contracts based upon consideration of such mainte- 
nance. See opinion of Selden, J., in Sedgwick v. Stan- 
ton, 14 N. Y. 295-297. Statutes against cham- 
perty were early introduced into some of the States, 
viz.: Connecticut, Virginia, North Carolina, New York 
and others; and the common-law doctrine was recog- 
nized in Massachusetts. In others, the doctrine has 
failed to receive the legislative or judicial sanction, 
“Campi-partiti is a species of maintenance, and 
punishable in the same manner, being a bargain with 
a plaintiff or defendant campain partise to divide the 
land or other matter sued for between them if they 
prevail at law, whereupon the champertor is to carry 
on the party’s suit at his own expense.” 4 Bl. Com. 
135. Champerty was early prohibited by statute (stat- 
ute of Westminster, 1 C. 25); but several of the 
early English writers have declared it to be an offense 
at common law and not only malum prohibitum, 
but also malum in se. Judge Story, in his Equity 
Jurisprudence, section 1048, adopts the view of 
these writers, and thinks it is against public policy. 
Lord Roslyn, in Willer v. Duke of Portland, 3 Ves. 
494, declares, that maintenance in all its forms 
is an offense at common law; and Chief Justice Tin- 
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dal, in Stanley v. Jones, 7 Bing. 369, said, that cham- 
perty was considered, in the earliest times and in all 
countries, as an offense of great mischief to the public. 
Chancellor Kent also approves the doctrine, and states 
that “the statutes of champerty are founded on a 
principle common to the law of all well-goverred 
countries, that no encouragement shall be given to 
litigation by the introduction of parties to enforce 
those rights which others are not disposed to enforce.” 
And in Martin v. Clarke, 5 Am. Rep. 586 (8 R. I. 
389), decided in 1866, the supreme court of Rhode 
Island held, that champerty was an offense against the 
law, whether regard be had to the ancient common 
law, the English statutes upon the subject, or to the 
legislative acts of Rhode Island, and avoids every 
contract into which it enters; and that a contract 
between an attorney and a client, that the attorney 
shall prosecute a claim at his own cost and charge, 
for a part of the subject in litigation, is champertous, 
illegal and void. See, also, Gregerson v. Imlay, 4 
Blatchf. 503, decided in 1861. In a quite recent case 
in Iowa (Boardman v. Thompson, 25 Iowa, 487) the 
same doctrine was adhered to. In this case, it 
appeared that a contract was entered into between 
two attorneys and their client, stipulating that, for 
prosecuting a certain case against a railway company, 
the attorneys were to receive a certain percentage of 
any money recovered, that the client should not settle 
the case without the attorney’s consent, and, if he 
did thus settle, they should have a percentage on the 
amount claimed in the petition. The attorneys were 
to advance all costs and expenses in procuring testi- 
mony and all other costs, and were not to demand 
the same until the cause should be settled or dam- 
ages recovered. They were also to have all hotel 
and traveling expenses out of the sum recovered. 
Held, that the contract was void as against public 
policy. But under the New York statutes prohibit- 
ing an attorney from buying a thing in action for the 
purpose of bringing a suit thereon (2 Rev. Stat. 288, 
§ 71) it has been held that an agreement by an attor- 
ney to commence and conduct and pay all the expenses 
of a suit, and give the plaintiff a certain share of the 
proceeds, is not void. See Fogerty v. Jordan, 2 Rob. 
(N. Y.) 318. And the tendency of New York legis- 
lation and judicial decision is evidently toward the 
abolition of the old English rule, which arose under 
circumstances and conditions very unlike the present. 
See Vorhees v. Dorr, 17 Barb. 480; Sedgwick v. Stan- 
ton, 14 N. Y. 289. In Rowe v. Beckett, 30 Ind. 154, 
the supreme court of Indiana decided that the convey- 
ance of land pending a suit, to set aside a deed there- 
for, if made to one not having any connection with 
the action or knowledge of it, was not void for cham- 
perty. In Simpson v. Montgomery, 25 Ark. 365, the 
supreme court of Arkansas decided, that where a trus- 
tee, in a deed of trust for the benefit of creditors, sells 
the lands of the debtor included in the deed, and the 
creditors credit the amount of the bid on the debtor's 





notes held by them, but agree not to exact payment 
of the bid unless the purchaser's title shall prove 
good, the agreement is not champertous. In Kellar 
v. Blanchard, 21 La. Ann, 38, the supreme court of 
Louisiana held, that the mere possibility that a pur- 
chaser of a title may be obliged to bring a suit to per- 
fect his right does not render the purchase illegal. It 
is plain that while the courts acquiesce in the old 
doctrines relative to champerty they do so largely out 
of respect for the great source from which our com- 
mon law sprung, and upon which even our statute 
law is dependent. The reasons upon which the doc- 
trines are founded have, in a great measure, passed 
away with the advance of civilization and the grow- 
ing equality of the citizen before the law. Power, 
position, money, no longer have influence in the 
great tribunals of the law, and questions to which the 
par‘ics * tigant are glaringly unequal in point of power 
and ab" «y are decided without reference to the par- 
ties. 

Again, there are very many just causes of action to 
which the courts ought to devote their attention, and 
which are only prevented from being brought before 
them by the pecuniary disabilities of worthy would- 
be suitors. And in such a case the encouragement 
of a friend, be he attorney or layman, is a very 
proper means of helping along a worthy client in a 
worthy cause, in the proceeds of which neither public 
policy, morality or common justice would declare 
that his supporter should not share. 


4+ 
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CHARTERED CHICANE. 
{ From the Irish Law Times.] 


The eye of the law is not microscopic, neither is its 
hand omnipotent. But, just outside the limits of that 
insignificance contemplated by the maxim “de mini- 
mis” in that behalf, mischiefs there are, many so 
minute, indeed, that they seem beneath legislative 
cognizance, yet, like flies, so troublesome withal, that 
now and anon, justice is provoked to crush them, but 
only to find that they nimbly glance aside, and alight 
irreverend on her baffled hand. Among these, are 
presented divers phases of the indiscretion ethically 
known as theft, but which legal ineptness would 
rather lead the popular regard to classify apart, under 
the definition of borrowing without the absurd 
punctilio of soliciting the owner’s consent. Never- 
theless, at the peril of being held affected with crass 
mental obliquity, we venture to assign to them a 
place among the category of actual “crimes which 
*scape or triumph o’er the law.” 

Be it that you have given Scelestus a sovereign to 
change, which he elects to convert to his own use. 
You will prosecute him for stealing the sovereign. 
Nay, you cannot do so, because he received it for the 
purpose of procuring change. Can you, then, proceed 
against him for stealing the change? Nay, since it 
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was never in your possession; nor yet can you avail 
yourself of the fraudulent Baillee Act. Equipped at 
your expense, and indignantly defying your ven- 
geance, Scelestus now repairs to a restaurant, and 
orders a repast, but will he pay? To the repast he 
does that full justice which cannot be done to him 
but he will not pay. Yet, bid not his hat be seized. 
He would be justified in assaulting that “slip-shod 
waiter, lank and sour,” doing no more than it would 
be necessary for a big man to do to a little man in 
order to regain his head-gear. Let not the irate pro- 
prietor call the constable. That functionary would 
have no jurisdiction to interfere, and, if he did, instead 
of leaving the proprietor to his so-called civil remedy, 
Scelestus would have an action for false imprisonment. 
You observe that he has taken care not to have with 
him a companion. Had he had a friend to lunch with 
him, they might have been prosecuted for a conspiracy 
to obtain the viands fraudulently, with intent not to 
pay, which but slight evidence would have established, 
for a jury are apt to draw a shrewd inference from 
such facts — 


*“ This is a notable couple — and have met 
But for some secret knavery.”’ 
— The Tanner of Tyburn. 


But Scelestus stood alone. Solitary, he is absolutely 
secure. Simplex, indeed, “would starve on good 
roast beef ere he would look so like a thief,” but not 
so Sir Knave. Nothing will induce him to go through 
the necessary form of payment; but imperturbably 
criticizing the exorbitancy of the bill, he is goog 
enough to observe with Timon — 


** Nothing can you steal 
But thieves do lose it.’’ 


Skilled as is Scelestus in the knowledge of the frayed 
meshes and weak places of the law, his career of char- 
tered chicane might supply the substance of a chapter, 


no less diverting than instructive. “To give you an 
idea of my ill fortune,” said Mr. Job Johnson, “know 
that I have been taken up twenty-three times on sus- 
picion of my perseverance; know that twenty-three 
times I have been taken up justly; and of my in- 
genuity, know that I have been twenty-three times 
let off, because there was not a tittle of legal evidence 
against me.” But the genius of a Scelestus develops 
superior refinements in the art of appropriation — 
“*convey’ the wise it call” — scientifically calculated, 
by the very aid of the law to secure infallible impuniiy. 
A life so typified might, moreover, not be unsignalized 
by exciting and romantic incident. But not in those 
supreme triumphs o’er the law, to which “all— all 
look with reverential awe,” should a Scelestus com- 
monly display his formidable power. Though, when 
he chooses, he can startle society by the chartered 
audacity of his ruthless extortion, chiefly does he 
luxuriate in the more sequestered perpetration of 
those peppercorn piccadillos of which justice — her 
vision bandaged by precedent and prescription — 
takes no cognizance. And so shall he turn to good 





account the recent decision of Threlfall v. Borwitch, 
vide ante, p. 418. Living as he does, upon nothing-a- 
year, with more satisfaction to himself than to his 
neighbors, he will now take his ease at his inn, hire 
horses, carriages, pianos, and quit without acquitting 
the landlord’s bill; while the honest inn-keeper will 
recoup himself by means of his lien, which, according 
to Threlfall v. Borwitch, extends over the hired chat- 
tels of innocent third parties. Licitis perimus omnes, 
Herein Scelestus shall encounter but slight impedi- 
ment. 

To him, living and trusted in an establishment of 
a superior class, the goods will be only too placidly 
lent on hire; to him, possessing so apt a security for 
the amount of a pill, with which he has no occasion 
to quarrel, “mine host” will only too astutely offer 
every accommodation. Need we say that he is, 
moreover, erudite exceedingly in the law of larceny, 
and emphatically concurs with Pollock, C. B., that 
“it may be reasonably said to be no violation of a 
social duty for a man to pick up what he finds.” It 
is remarkable that he invariably finds goods under 
such circumstances that it would reasonably be sup- 
posed that they were lost, and that the owner could 
not be found. He can show you where it was held 
that a man could not be convicted who found a bank 
note on the high road, and changed it, and appro- 
priated the proceeds the next day, although he had 
then heard who the owner was, and that he had 
dropped it by accident; and where a like decision 
was made, although the note bore the owner’s name, 
and the loss was at once advertised. He is careful, 
however, to ignore articles left in a hackney carriage, 
or found in the pocket of a coat sent to a tailor, and, 
like Sancho Panza, does not choose to steal a dog 
with a collar about his neck; and it is a high compli- 
ment to Cervantes that, in his opinion, the law upon 
this subject will be found most correctly defined in 
Don Quixote, v. 1, b. 3, ch. 9. Moreover, although he 
confesses to a strong sympathy with a certain point of 
view, he eschews ventures into the regions of moot 
questions, which he exemplifies by the case put by 
Martin, B.: “Suppose a man také an umbrella in 
mistake for his own, and afterward, on discovering 
his mistake and finding out the owner by the name 
on it, determined to keep it as his own—that 
could not be stealing.” But, says Parke, B.: “As 
at present advised, I am not disposed to say that 
it would not.” And Pollock, C. B.: “I am inclined 
to think that it would.” We have presented, indeed, 
but a few minor instances among the many modes 
adopted by our vicious student, or at his command, in 
order to pervert the law to his own purpose. It was 
Heine who wrote, describing the Old Bailey, “every 
thing seemed so fearfully vexatious, so insanely 
serious! The people present looked as though spiders 
were creeping over their shy and fearful faces.” But 
Scelestus, too, is present— you shall know him by 
the astucity of those prominent cheek-bones, by the 
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secretiveness of that receding brow. Insanely serious, 
but witn a method in his madness, for, in that por- 
tentious dissecting theatre, he perfects him in the 
furtive mysteries of his craft. Verily, not without 
excuse was Caligula, of whom it 1s said that he wrote 
his laws in small letters, and hung them on high pil- 
lars; although Dio Cassius will have it that his object 
was to ensnare the people. Haply, though in quite 
otherwise, a Scelestus, even he also, may be taken in 
the toils. Be it that, confident in the considered de- 
cision of the Irish judges, holding that a certain act is 
not criminal, he commits that act in England; the 
English judges refuse to follow the Irish decision, 
they are of a different opinion, they hold that the act 
is—bigamy. This, too, have we seen under the 
sun. 

Now, Scelestus we will always have with us. The 
inveterate imperfection of legislation is his charter; 
the imprescience and forgetfulness of legislators confer 
the opportunity of his chicane. Revise, amend, ex- 
plain, yet he is still possible. He abides in the for- 
gotten; he clothes him in the unforeseen. A flaw is 
declaratory of his right, an obscurity is his enabling 
provision; and he will live all the year round upon a 
casus omissus. The expansiveness of the common 
law cannot abate, neither can codes or digests obliter- 
ate him. There is but one way to abolish such 
rogues — abolish fools. 


—_——_ 0 ——__——_ 


CURRENT TOPICS. 


Another evidence of the proverbial incompleteness 
of our legislation has just been brought to light in the 
temporary check which the new system of postal 
cards has received. The attorney-general has given 
his opinion to the post-master general, deciding that 
the post-office department cannot make a contract 
for the manufacture of postal cards, proposals for 
which have been coming in rapidly, until congress 
makes a specific appropriation to pay for them. By 
the postal-card bill the post-master general was 
authorized to prepare and furnish postal cards, but 
when this bill passed, the postal appropriation bill had 
already been acted upon and contained no provision 
for that purpose. The result is that one of the most 
important measures of the last congress, and one which 
that body spent much time upon, must await its 
practical fulfillment until the next session. 


The extradition of criminals is receiving a large 
share of the attention of the British government, as 
may be seen by the fact that it has consummated, or 
is about to consummate, several treaties with foreign 
powers upon the subject. That government has been 
in negotiations with Germany, Belgium, Denmark, 
Holland, Netherlands, Austria, Italy and Spain lately, 
and in each instance with favorable results, except, 
perhaps, in the case of Spain which has too many 





irons in the fire to attend to treaty-making. It 
will be remembered that the United States gov- 
ernment was in communication with Belgium with 
reference to the establishment of an extradition treaty 
during 1868 and 1869, but that the negotiations ter- 
minated unsatisfactorily. The cause of the disagree- 
ment between the two governments turned upon the 
question of the mutual rendition of subjects of the 
two countries — the Belgian government being averse 
to including in the proposed treaty a stipulation for 
giving up Belgian subjects who have committed 
crimes in the United States, while the United States 
government desired that all criminals, without regard 
to nationality, committing crimes in one country, and 
escaping to the other, should be delivered up on 
application. In the present state of international 
law upon the subject of extradition, it is very desir- 
able that one government should make positive 
agreements with all the leading powers with which it 
has not done so already. 


Our contemporary, the Pittsburg Law and Land 
Advisor, in being born into the family of law papers, 
seems to have fallen into sanguine but precise hands. 
It was christened the Law Adviser, it says, because 
its design is to “ popularize law, that they who follow 
its teachings will be legally pronounced correct in 
whatever position it leads them into at bar.” Our con- 
temporary indulges in the following critical observa- 
tions, explaining why it was named Law, instead of 
Legal, Adviser: “There are papers named Legal 
News, Legal Journal, Legal Gazette, Legal Intelli- 
gencer ; but they are improperly named. * * * The 
above named publications should be Law News, Law 
Journal, Law Gazette, Law Intelligencer; for should 
papers by any other names print the very same mat- 
ter, they would be just as legal.” Now, while we 
are fortunate enough to have chosen the appellative 
Law Journal and so to have escaped the force of this 
criticism, we are inclined to feel sorry for and sympa- 
thize with those of our contemporaries who are thus 
incorrectly named and thus bluntly told of it. For it 
was not the knowledge of the incorrectness or gram- 
matical inadmissibility of the term Zegal Journal that 
led us to avoid it and choose the term Zaw Journal — 
we did not know before that the word “legal” did not 
mean pertaining to, or (as Webster has it) relating to 
the law; and that a publication presenting matter 
relating to the law could not be properly called a 
legal paper or periodical. 


The rumored resignation of Lord Chancellor Hath- 
erley, which proves to be quite premature, illustrates 
the over-enterprise of modern journalism. There was 
sufficient probability of the event to give it the bare 
semblance of actuality. The Lord Chancellor's eye- 
sight is infirm, and some of his arduous and multifari- 
ous duties are performed with difficulty. But there 
was no other foundation to the announcement. The 
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position of an official, who is falsely reputed to have 
vacated his office, is somewhat analogous to that of a 
missing man, who, alive and well, reads his own 
obituary in the newspapers on hisreturn. The official 
thus bereft of his authority, and stripped of his gown 
by a restless and excessively enterprising press, looks 
curiously around to see and find his official career 
criticized, condemned, praised, misrepresented, and 
himself congratulated, pitied, censured, advised. But 
the rumored resignation of Lord Hatherly has not 
elicited any comments which can have pained his 
noble and conscientious nature. For while his critics 
assert that he is not a sturdy law reformer, to which 
character he doubtless laid no claim, they universally 
admit that he possesses a character of unsurpassed 
sweetness, simplicity and dignity, and that he has 
added lustre, grace and grandeur to the woolsack. 


A case came before her Britannic majesty’s con- 
sular court at Yokohoma, Japan, which ought to 
excite the indignation of all the followers of Mr. 
Bergh, notwithstanding its remoteness. The accused 
had attended an exhibition of hawking; and, to render 
more secure the chance of catching a pigeon by the 
hawk, he directed the operation of having the pigeon’s 
eyelids sewn up. This was charged to be contrary to 
the provisions of the act of parliament for the preven- 
tion of cruelty toanimals. His lordship ruled that the 
statute relied upon by the prosecution was not appli- 
cable, as he did not think that the passing of a thread 
through a pigeon’s eyelid, to prevent its seeing the 
hawk, was in itself cruel, and it may have been called 
merciful and could not be twisted so as to come 
within the charge of “cruelly abusing and torturing 
the bird.” The statute had not put a limit to hawk- 
‘ing. Personally he reprobated hawking, and the 
practice now complained of, but he would have to 
dismiss the case as not coming within the statute. 


The summer is waning and with it the long vaca- 


tion of the lawyers. During this period of recreation 
for bench and bar, litigation has slumbered and justice 
has temporized; while many an irate personage, who 
would have plunged headlong into a law suit, has 
been led to think further, his lawyer being out of 
town, and finally to forego the trials and vexations of 
a legal campaign. Law offices have been closed or 
occupied by indolent and heat-subdued clerks; cham- 
bers have been forsaken by the judge, who has taken 
his valise, his summer clothes and his authority to a 
watering place or a rustic retreat; and police courts 
alone have thrived and been thronged. And soon 
the member of the profession, having danced, drank 
and studied human nature at Saratoga; bathed, flirted 
and philosophised at Long Branch; talked, walked 
and read metaphysics at Newport; fished, meditated 
and communed with Neptune on the ocean isles, or 
wandered, dreamed and wrote Quarterly Review arti- 





cles in a quiet country town, will come back reno- 
vated and strengthened for the laborious and con- 
tinuous duties of the law season. 


The approaching constitutional convention in 
Pennsylvania is attracting much attention within 
the boundaries of that State, and is also looked for- 
ward to with interest by the neighboring States. 
This will be Pennsylvania’s opportunity, for it is rare 
that a State with institutions so stable, with condi- 
tions so prosperous and without military revolution 
or the exigencies of a great political convulsion, 
determines upon a revision and re-organization of its 
fundamental law and institutions. But this is the 
era of reform par excellence, and peaceful revolutions 
and modifications of constitutions are not now un- 
common in this country nor unknown, even in the 
conventional and staid transatlantic nations. The 
people of the commonwealth of Pennsylvania are 
doubtless prepared for the exemplification and em- 
bodiment of some of the principles of law reform, 
which the thought and discussion of the last quarter 
of a century have brought out prominently on both 
sides of the Atlantic. The jury system, the judicial 
system and the system of preparation for the bar 
should be thoroughly considered and modified in 
accordance with the demands of our advanced civil- 
ization, and made to conform to the requirements of 
that “perfected reason” which is said to be law itself, 
and which changes with the augmentation and the 
development of human intelligence. The department 
of positive law—of legislation, should also be attended 
to; for that is apt, in this country, to be the most 
defective and incoherent. 


—+-o+—_— 


NOTES OF CASES. 


In three recent cases the maxim, sic wtere tuo ut 
alienum non ledas, has been considered. Jones v. 
Wagner,5 Am. Rep. 385 (66 Penn. St. 429), was a 
case in which by partition the surface of land was 
severed from the underlying mineral, and the parts 
were allotted to the heirs without any limitation as 
to removal. The court held that the upper and 
under-ground estates being several, they were gov- 
erned by the same maxim which limits the use of 
property otherwise situated, viz.: Sic utere tuo, etc., 
and that the owner of the mineral could not remove 
it without leaving sufficient support for the surface. 
In Doupe v. Gesnir, 45 N.Y. 119 (to appear in 6 
Am. Rep.), it appeared that plaintiff, a tenant, occu- 
pied the lower part ofa building, and another tenant 
the upper part. By fire the roof was consumed and 
the upper portion rendered untenable, whereby the 
possession of plaintiff was disturbed and his property 
injured by leakage from above. The landlord, the 
defendant, commenced to repair the roof, but, as 
plaintiff alleged, the repairs were unreasonable dy 
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layed. It was not claimed that if the plaintiff had 
been lessee of the entire building the landlord would 
have been bound to repair, there being no covenant 
on his part so to d>. But it was claimed that the 
duty arose from the fact that plaintiff’s premises were 
rendered untenable by reason of damage to a part of 
the building not occupied by him, and that the land- 
lord, as owner of the part of the building not occupied 
by the plaintiff, was bound, according to the maxim 
sic utere tuo, etc, to keep his own part of the 
premises in such condition as to prevent injury 
to plaintiff’s premises. But the court held, that in the 
absence of contract and without reference to the 
special relations of the parties, there was no principle 
upon which a man can be held bound to erect any 
structure for the purpose of protecting his neighbor 
from the inclemency of the weather, or to replace any 
structure upon his own premises which has been des- 
troyed, because, while it existed, it afforded such pro- 
tection. In First National Bank of Greenfield v. Marri- 
etta and Cincinnati R. R. Co.,5 Am. Rep. (20 Ohio 
St. 259) it appeared that plaintiff’s agent was intrust- 
ed with $20,000 in currency, to carry from Marrietta 
to Cincinnati, and while the agent was a passenger on 
the defendant company’s railroad with the money on 
his person an accident occurred, the car in which the 
agent was took fire and the money was destroyed. 
In an action by plaintiff to recover for the destruction 
of the money, one of the main grounds of the prosecu- 
tion was that plaintiff’s property, being at the time of 
its destruction where it was lawfully, and being without 
any fault of plaintiff, destroyed by the negligence of 
the defendant in the management of its own property, 
a right of action accrues for the damage, by virtue of 
the maxim, sic utere tuo, ete. But the court held, that 
the principle embodied in the maxim was subordinate 
to the relation of carrier and passenger subsist:ng 
between the parties, and that plaintiff could not re- 
cover under the maxim, the defendant not being 
charged with the willful destruction of the money nor 
with such gross negligence as would approximate to 
wantonness. 


Another interesting and important point was de- 
cided in National Bank v. R. R. Co., supra, viz., that a 
common carrier of passengers is not liable for the 
negligent loss or destruction of money carried by 
the passenger on his person or kept in his sole 
custody, without notice to the carrier, to a large 
amount and for a purpose unconnected with the 
expense of the journey. As to what constitutes 
personal luggage for which the carrier is bound 
absolutely, see ante, p. 58. 


2 
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Dr. Houard will shortly present a claim against the 
Spanish government for damages, which is for a pretty 
round sum, including loss of medical business at Cien- 
fuegos, and property, the latter valued at $30,000. 





COURT OF APPEALS ABSTRACT. 
ADMINISTRATOR. See Husband and wife. 


APPEAL. 

Appeal from order of general term affirming order 
denying motion to vacate judgment. Held, that, 
when a court has acquired jurisdiction of the subject- 
matter of an action, it has power to render judgment, 
and if in this any error is committed, the judgment is 
voidable, not void, and could be reversed upon appeal, 
which is the proper remedy. 

A party only has a legal right to move to have a 
judgment set aside, or vacated when it is void. 

In a case, therefore, where the court below had juris- 
diction, an order denying motion to set aside or vacate 
a judgment is not appealable to this court. Schaettler 
v. Gardiner. Opinion by Grover, J. 


BANKER. See Principal and Agent. 


BILL OF PARTICULARS. 

Appeal from an order of the general term affirming 
an order of special term striking out certain items of 
plaintiff’s bill of particulars. Held, that the office of 
a bill of particulars is to apprise the defendant of the 
items which the plaintiff intends to prove upon the 
trial, and to restrict his proofs to the matters specified. 
The merits of the case cannot be inquired into upon 
a motion for such a bill, nor can the sufficiency of the 
bill be determined by the allegations of the answer. 
The bill of particulars certainly need not state more 
than the plaintiff is bound to prove. If the specifica- 
tions do not accord with the facts, or if they omit 
matters essential to the plaintiff’s case, the defendant 
can take advantage of that upon the trial. Matthews 
v. Hubbard et al. Opinion by Rapallo, J. 


COMMON CARRIER. 


Action brought to recover for injuries sustained by 
plaintiff while a passenger upon defendant’s steam- 
boat, occasioned by the explosion of a boiler. The 
following conclusions were held: An appellate court 
will not seize hold of isolated portions of a charge for 
that purpose. If the charge, as a whole, conveyed to 
the jury the correct rule of law on a given question, 
the judgment will not be reversed. If the language 
employed is capable of different constructions, that 
construction will be adopted which will lead to an 
affirmance of the judgment, unless it fairly appears 
that the jury were, or at least might have been, misled. 
A carrier of passengers, especially in vehicles and 
conveyances propelled by steam, where the conse- 
quences of an accident from defective machinery are 
almost certainly fatal to human life, is bound to use 
every precaution within human skill, care and foresight 
in ascertaining and adopting new improvements to 
secure additional protection. The fact that the manu- 
facturers of the machinery used did every thing which is 
usually done by the most skillful boiler makers, was not 
conclusive upon the question of the degree of care and 
foresight required. The burden of establishing negli- 
gence was upon the plaintiff, but where his evidence 
raises a presumption of negligence, by showing an 
accident that would not ordinarily happen without 
negligence, the burden is upon defendant to show that 
it did not occur through any negligence on its part. 
The act of congress in reference to passengers upon 
steamboats (Brightley’s Digest, 1850), provides addi- 
tional safeguards to those before imposed by law. The 
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liability of owners is not, in any manner, restricted 
or limited by that act. A failure to comply with its 
provisions would subject the party to its penalties, 
and also to a charge of negligence; but it does not 
operate to take away any common-law liability or 
remedy. The provisions of this statute are not in 
conflict with the common law; but if they were, rules 
of evidence prescribed by congress are not binding 
upon State courts. 

In general, a party is entitled to examine his own wit- 
nesses upon material facts, and should not be pre- 
cluded by answers made upon the examination of his 
adversary; but this, like many other rules relating to 
the time, manner and order of receiving evidence upon 
the trial, is a matter of discretion, and is not a cause 
for the reversal of the judgment, unless it can be seen 
that the party has been injured or prejudiced. 

After the testimony is closed, it is discretionary with 
the court, whether to open the case or not, to receive 
the additional evidence, and the decision is not review- 
able here. Exemplary damages may be allowed in 
actions, based upon negligence, where such negligence 
is so gross and culpable as to show utter recklessness. 

Corporations are not exempt from the infliction of 
punitive damages in a proper case. Afterthe jury had 
retired, they returned into court for further instruc- 
tions, the judge remarked that he thought there was 
not much difficulty in arriving at a conclusion, and 
that if they did not agree, he should feel it to be his 
duty to keep them together until Monday (it being 
then Thursday). Held, that it was not error; the judge 
expressed no opinion on the merits, and gave no inti- 
mation of what his opinion was, but only that he 
thought it was not a difficult case to decide. As to 
the other portion of the remark, it was a matter of 
discretion and not reviewable upon a bill of excep- 
tions; for an abuse in the exercise of this discretion, 
relief may be had by a motion to set aside the verdict. 
Caldwell v. New Jersey Steamboat Co. Opinion by 
Church, Ch. J. 


CONSTITUTIONAL LAW. 


Defendant wa; tried and convicted upon an indict- 
ment found in the court of oyer and terminer of the 
city of New York held by a justice of the supreme 
court alone. Held, since the adoption of the constitu- 
tion of 1846, the organization of courts of oyer and 
terminer is with the legislature, with the single excep- 
tion that a justice of the supreme court must be a 
member of, and preside in, the court. The legislature 
may associate other judicial officers with the presiding 
justice, or provide for commissioners to sit with him, 
or allow him to preside without assistants or associates, 
making him the sole judge of the court. 

The word “ preside,’’ as used in Constitution, 1846, 
article 6, section 6, and in section 7 of same article, as 
amended in 1869, does not necessarily imply that a 
judge must have associates. 

A statute should not be so construed as to work a 
public mischief, unless required by words of the most 
explicit and unequivocal import. In the construction 
of statutes effect must be given to the intent of the 
legislature whenever it can be discerned, though such 
construction seem contrary to the letter of the statute. 
Words, absolute of themselves, and language the most 
broad and comprehensive, may be qualified and re- 
stricted by reference to other parts of the same statute, 
to other acts in pari materia, passed before or after, or 
to the existing circumstances and facts to which they 





relate. So, also, cotemporaneous legislation, although 
not precisely in pari materia, may be referred to for 
the same purpose. Statutes enacted at the same session 
of the legislature should receive a construction, if 
possible, which will give effect to each. A clause ina 
statute purporting to repeal other statutes is subject 
to the same rules of interpretation as other enactments, 
and the intent must prevail over literal interpretation. 
One part of an act of the legislature may be referred 
to in aid of the interpretation of other parts of the 
same act. 

Under the foregoing rules, held, that those portions 
of the acts of 1853 and 1857 (chap. 217 and 352, Laws of 
1853, and chap. 446, Laws of 1857), amending the charter 
of the city of New York, permitting courts of oyer 
and terminer in and for the city of New York, to be 
held by a justice of the supreme court alone, were not 
repealed by the general repealing clause in the “act to 
reorganize the local government of the city of New 
York.”’ § 120, chap. 137, Laws of 1870. 

The rule that every reasonable doubt upon any ques- 
tion of law or fact bearing upon the guilt or innocence 
of the accused should be solved in his favor, does 
not apply to a question as to the jurisdiction of 
the court. Doubts as to jurisdiction may, in a case 
like this, be solved in favor of the tribunal exercising 
it, unless by so doing some established rule of law will 
be palpably violated. 

The provisions of the judiciary act of 1848 (chap. 280, 
Laws of 1847) organizing courts of oyer and terminer 
throughout the State, was not superseded by the Code 
of 1848. The provisions of section 24 of that act, and 
section 17 of the Code substituted therefor, had no 
relation to the organization and composition of the 
several courts, but simply made provision for the 
apportionment of the business among the several jus- 
tices of the supreme court, and an assignment of the 
duties of each, and the designation of the time and 
place for holding the courts, which the law required 
should be held. Smith v. The People. Opinion by 
Allen, J. : 

See Judiciary. 


CONTRACT. See Executors. 


COUNTERCLAIM, 


Appeal from order of general term affirming order 
striking out defendant’s counterclaim as irrelevant. 
The action was to recover balance claimed to be due 
for the purchase of certain premises. A counterclaim 
was set up by defendant, which alleged damages for 
the non-delivery of possession of the premises at the 
time agreed, and for the removal of certain fixtures, 
which, by the terms of the agreement, were purchased 
with the property. Held, that under section 166 of the 
Code a counterclaim cannot be stricken out as irrele- 
vant. If there is a defect in the counterclaim it must 
be reached by demurrer, or by motion under section 
160 to make it more definite and certain. Per curiam. 
Fettretch v. McKay. 

DAMAGES. See Common Carrier. 
ELECTION. See Judiciary. 
ENTICING AWAY. See Parent and Child. 


EVIDENCE. See Common Carrier; Promissory Note; 
Referee. 
EXECUTORS. 


Action on a contract made with defendants as exec- 
utors in consideration of services thereafter to be ren- 
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dered in vindicating and asserting the claims of the 
defendants to property and property rights, in their 
representative capacity, and for the benefit of the 
estate they represented. Held, that the contract, 
although made by the defendants in form as executors, 
did not bind the estate or create a charge upon the 
assets in the hands of the defendants. Also held, that 
in an action where the form of the complaint, 
and the substantive averments therein as well 
as the form of the judgment demanded, char- 
acterize the action as against the defendants as 
executors in their representative capacity, and not 
against them individually, the action cannot be con- 
verted into one against the defendants individually, 
by the judgment of the court on demurrer. Austin 
et al. v. Munro et al. Opinion by Allen, J. 


HUSBAND AND WIFE. 


This was an appeal from judgment of the general 
term setting aside a surrogate’s decree, made upon 
settlement of defendant’s accounts as administrator 
of his deceased wife, the decree adjudged him entitled 
to the residue of her personal property after payment 
of her debts; held, that the husband at common law 
had the right of administration, and through it 
acquired the title to the personal property of his 
deceased wife, not reduced to possession during cover- 
ture. The Revised Statutes affirm the principles of 
the common law. 2 R. 8. 75, 595. The statutes of 1848 
and 1849 did not affect this right. Those statutes gave 
the wife control of her separate estate, with power of 
testamentary disposition during her life; but, if she 
died intestate, the rights of her husband, as her suc- 
cessor, are not affected. They do not prevent admin- 
istration by him, and consequent enjoyment, of the 
property. Section 79 of the statute of distributions, as 
amended in 1867, does not change the law except in 
the specified case of the wife dying leaving descend- 
ants. Section 29 giving the husband the absolute right 
of administration and enjoyment, remains in full 
force except as thus qualified, and as in this case there 
were no descendants. Judgment of general term 
reversed and decree of surrogate sustained. Barnes et 
al. v. Underwood et al. 


JUDICIARY. 


Case submitted under section 372 of Code. 

The controversy arose out of the following facts: 
The term of E. H. Rosekrans, as justice of the supreme 
court in the fourth judicial district, who was in office 
at the time of the adoption of the present article 6, 
the judiciary article of the constitution, expired on 
the 3lst December, 1871. In contemplation of this, an 
election of a successor was regularly noticed and held 
at the general election, November 7, 1871, and on that 
day the defendant was elected justice of the supreme 
court for that district. On the day prior to the elec- 
tion, i. e., November 6, 1871, Justice Rosekrans resigned, 
and, on the 9th day of November, 1871, the relator, 
Samuel W. Jackson, was appointed by the governor to 
fill the vacancy. He qualified on the 16th November, 
1871. The plaintiffs claimed that, under the appoint- 
ment, said Jackson, in accordance with section 9 of 
said amended judiciary article, was entitled to hold the 
office until the Ist of January, 1873. The general term 
decided that said Jackson was only entitled to hold to the 
1st January, 1872, and, from that date, defendant Potter 
was entitled to hold for the full term of fourteen years. 
Held, that in the construction of a law the intent of the 





law-maker is to be sought for. When it is discovered, 
it is to prevail over the literal meaning of the words 
of any part of the law. And this intent is to be dis- 
covered, not alone by considering the words of any 
part, but by ascertaining the general purpose of the 
whole, and by considering the evil which existed call- 
ing for the new enactment, and the remedy which was 
sought to be applied. And when the intent of the 
whole is discovered, no part is to be so construed as 
that the general purpose shall be thwarted, but all is to 
be made to conform to reason and good discretion. 

And the same rules apply to the construction of a 
constitution as to that of astatutelaw. A constitution 
is to be held as prepared and adopted in reference to 
existing statutory laws, upon the provisions of which 
in detail it must depend to be set in practical operation. 
Provisions made for contingencies apprehended, or for 
occasional and temporary needs, cannot be so inter- 
preted as to clash with the general design, and if their 
terms conflict with those provisions which are made part 
of the essential framework of the general plan, and are 
of usual continuous and imperious operation, the former 
must yield and adapt themselves to the latter. By 
article 6 of the judiciary article of 1870, it was 
intended that the general mode of filling the higher 
grade of judicial offices (unless the people, at a time 
theiein provided for, do determine otherwise) should 
be by election by the people, and not by appointment; 
and to create and secure a longer term, and to avoid 
fractions of terms, it was designed that one full term 
should follow directly after another full term, with no 
break of regular and connected succession. It was so 
arranged that these terms should end with one and 
begin with another and the next political year. Only 
the vacancies designated in the statute are provided 
for. These do not include a result of an expiration of 
the term of the office. That is still left to be provided 
for according to the general purpose, by the choice of 
the electors at the general election previous thereto. 
Therefore, the vacancy caused by the resignation in 
this case, only existed from the time of the resignation 
to the end of the term in which it occurred, to wit: to 
and including December 31, 1871; that under section 9 
of said article, the governor had the authority to fill 
such vacancy, but that the appointment could be for 
that space of time and no longer; and that, at the 
expiration of that time, and on the beginning of the 
new full term, the justice elect became the constitu- 
tional and legal justice of the supreme court for that 
new full term. People ex rel. Jackson v. Poiter. 
Opinion by Folger, J. 

See Constitutional Law. 


JUDGE. See Judiciary. 
JUDGMENT. See Appeal. 
MASTER AND SERVANT. See Parent and Child. 
MINOR. See Parent and Child. 


, MORTGAGE. 


This action was originally brought by plaintiff’s tes- 
tatrix to recover the value of one-quarter of a schooner 
called the ““G. L.,”’ and the earnings of said one- 
quarter for a certain period. For aloan made to W. 
& W., plaintiff’s testatrix executed and delivered to 
defendant a bill of sale of the said one-quarter of said 
vessel. This bill of sale, though absolute in terms, 
was intended and delivered simply as security for the 
payment of said loan. Defendant, upon receipt of the 
bill of sale, took possession of the'property, collected 
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and appropriated its dividends or earnings until Janu- 
ary, 1863, when he sold it, without notice to plaintiff’s 
cestatrix, for $1,150. No time of payment was fixed, 
and when the defendant demanded payment, an 
arrangement was made by which the defendant was 
to take possession of, and sell certain property of W. 
& W. and apply it upon the debt, from which busi- 
ness and the dividends received from the schooner the 
defendant received the whole amount of his demand 
against them. Held, that, as defendant, after forfeit- 
ure, received payment of his debt, it was a waiver of 
the forfeiture, and his title to the property was extin- 
guished. He was, therefore, liable for the value of the 
one-fourth. A mortgagor has an equity of redemp- 
tion even in case of forfeiture. West v. Crary. Opin- 
ion by Church, Ch. J. 


NEGLIGENCE. See Common Carrier; Railroad Com- 
pany. 


PARENT AND CHILD. 


Action for enticing away plaintiff’s minor son, and 
for harboring him after he had abandoned his father’s 
service, and procuring his enlistment into the service 
of the United States as a substitute for defendant. 

It appeared from the case, that there was a verdict 
for the plaintiff at the circuit, and an order that excep- 
tions be heard at first instance at general term, and in 
the mean time, judgment suspended, pursuant to the 
provisions of section 265 0f theCode. Upon motion for 
new trial, the general term denied the motion, but with- 
out directing judgment upon the verdict. Judgment 
was entered thereon, and appeal taken direct to this 
court. Held, that the appeal was regular. Such ajudg- 
ment is, in legal effect, the action of the general term, as 
it resulted from, and was dependent upon, its order, 
which order gave the legal right to enter judgment, 
the same as if it had so expressly directed. Van Ber- 
gen v. Bradley, 34 N. Y. 316, and other decisions based 
thereon overruled. 

Upon the case, eld, in an action for enticement 
from service, it must appear that the child, apprentice 
or servant was at the time in the actual service of the 
parent or master, and that the moving cause of deser- 
tion was the inducement held out by the defendant. 

In an action for enticing away a minor child, and for 
harboring one whu has deserted his father’s service, it 
is essential to aver and prove knowledge on the part of 
the defendant, that the minor owed service to the plain- 
tiff, and that the defendant knew that the son had left 
plaintiff ’s service against the will of the plaintiff. Proof 
of knowledge on the part of defendant, that the son was 
a minor, was sufficient to establish knowledge of the 
rights of the plaintiff to his son’s service; but if there 
was an honest belief upon the part of defendant that the 
son had left his father’s service with his consent, 
defendant was not liable, and, to establish this, the 
declarations of the son, at the time of making the 
arrangement with defendant, that he went into the 
service with the father’s consent were competent evi- 
dence. After the death of the son, the plaintiff took 
out letters of administration upon his estate, and, in 
his capacity of administrator, demanded and received 
the bounty money paid to the son on his enlistment, 
and the interest thereon; also his back pay. Held, 
that this was not a satisfaction of the son’s contract of 
enlistment; the moneys were not received by plaintiff 
as wages of his son to which he was entitled. He 
obtained them, and could have obtained them only as 





an officer of the law. Defendant’s counsel requested 
the court to charge, that, to support this action, the 
plaintiff must satisfy the jury that the defendant, 
when he put the plaintiff’s son into the service, was 
doing so against the plaintiff’s consent; and that, to 
render the defendant liable in this action, he must 
have known that the boy was under the age of eight- 
een years at the time of enlistment. This was refused. 
Held, no error. The court did charge that, if the 
plaintiff’s son was under the age of eighteen at the 
time of his enlistment, the defendant was liable 
whether he knew it or not. Held, error, whether a 
minor over eighteen years of age may enlist in the 
military service of the United States without the con- 
sent of his father. Quere. Per Curiam. Caughey 
v. Smith. 
See Railroad Company. 


PASSENGER. See Common Carrer. 


PRINCIPAL AND AGENT. 


Action to recover amount collected on a promissory 
note, indorsed by plaintiffs, and deposited with V. S. & 
Son for collection. On the next day, V. 8S. & Son sent 
it in a letter to defendants, stating, ‘‘inclosed we hand 
you for collection * * * and, when paid, remit 
proceeds in draft on New York,” etc. ‘“ Protest if not 
paid.” ‘‘ Please report collection by numbers.’’ The 
note thus inclosed was indorsed by V. 8. & Son, as fol- 
lows: ‘*‘ Pay Wason, Everett & Co., or order, for collec- 
tion.” It was received by the defendants about July 
24, and collected at maturity. On this day the defend- 
ants beard that V. S. & Son had stopped payment. 
They never remitted to them the proceeds of this note, 
nor any other money. Defendants knew that V. 8. & 
Son’s business included that of making collections, and 
theirs was the same. Held, that plaintiffs never, in 
fact, parted with the ownership of the note to V. 8S. & 
Son, but, by their indorsement of it, they did give the 
apparent title of it to V.S.&Son. That property in 
business paper, received for collection by persons in the 
business of banking and collecting, and sent to their 
correspondents or agents in the regular course of 
business, without any express agreement in reference 
thereto, does not become vested in the correspondent, 
and, although he may have remitted upon general 
account, in anticipation of collections, he cannot retain 
such paper or the proceeds of collection as against the 
realowner. Dickerson et al. v. Wason etal. Opinion 
by Folger, J. 


PROMISSORY NOTE. 


Action upon a promissory note by the payee against 
indo-sers. The complaint averred an application by 
the makers of the note for a loan of $500, at three 
months. That as a condition of said loan, and as secu- 
rity for the payment of the same, said makers made 
and executed their certain promissory note, and the 
defendants then and there indorsed the same to the 
plaintiff. The note was set forth in complaint, and was, 
by its terms, “for value received.” Held, that, upon 
these averments, it was proper to receive testimony of 
the appellant’s privity with the negotiation and its re- 
sult. If he indorsed the note with a knowledge on his 
part that his name was required by the plaintiff as a con- 
dition of making the loan, and for the purpose of secur- 
ing the re-payment of it, he is placed in the same relation 
to the plaintiff as though it had beendone by agreement 
between them. That the “value rec@ived,” expressed 
in the note, was sufficient as an averment of a con- 
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sideration, which, by the other allegation, was shown 
to be the loan, and that the averment of the making, 
and the execution and indorsement over, was equiva- 
lent to an averment of a delivery; and that, although 
to negotiate the note plaintiff must become the first 
indorser, yet, the indorser, being privy to the trans- 
action and knowing the apparent relation was not the 
actual one, was liable. Also held, that the note, being 
by its terms payable generally at the place where it is 
dated, with no designation of a particular place therein 
at which payment shall be made or sought, the note 
must be presented and payment asked for at the place 
of business therein of the maker, if he has one; and 
if he has no place of business, then at his place of resi- 
dence. And if he have neither place of business nor 
of residence, then if the holder of the note is at the 
place where it is in general mace payable, on the day 
of payment, with the note, ready to receive payment, it 
is sufficient to constitute a presentment and demand; 
that it was competent for all the parties to agree orally 
that the note should be payable at a place not men- 
tioned in the note, so far as to make a demand of 
payment there sufficient to bind the indorser; that an 
indorser of a bill or note, after full knowledge of an 
omission to make due presentment, may promise to pay 
the same, and such promise will amount to a waiver of 
presentment and bind the promissor to payit. Meyer 
v. Hibsher. Opinion by Folger, J. 
PARTY IN INTEREST: WITNESS. 





Action on a promissory note which was delivered to 
the plaintiff upon an agreement that he should collect 
at his own risk and expense, and pay C. $600 when it 
was collected. Held, that the plaintiff was the party 
in interest, within the meaning of section 111 of the 
Code, so as to enable him to maintain this action. 
The testimony of a witness examined upon a former 
trial, who had since died, was offered in evidence and 
rejected. If living he would not have been a compe- 
tent witness, under section 399 of the Code, as it stood 
at the time of the trial. Held, no error. Also held 
that it is proper to join the representatives of a de- 
ceased indorser of a promissory note as defendants 
with the maker. This court will not review a question 
which it has decided after full argument and delibera- 
tion, unless there had been some plain mistake, as in 
overlooking some statutory provision or some control- 
ling decision of this court. Laton et al. v. Alger et al. 
Opinion by Peckham, J. 

RAILROAD COMPANY. 


Action under chapter 450, Laws of 1847, amended by 
chapter 256, Laws of 1849, to recover for the pecuniary 
injuries suffered by the next of kin of a deceased child 
thrve years and two months old, by reason of his 
death, which is alleged to have resulted from the care- 
lessness and negligence of defendant. It appeared 
that the child killed was sent across defendant’s track 
unatteuded save by a child nine and one-half years 
old. Held, that the absence of special pecuniary dam- 
age to the next of kin, resulting from the death of the 
child, would not have justified the court in nonsuiting 
the plaintiff, or in directing the jury to find only nomi- 
nal damages. That the sending the child killed across 
defendant’s track unattended, save as here shown, was 
not, per se, such negligence as would defeat a recovery. 
If the child killed exercised proper care, and the 
injury was caused wholly by the negligence of the 
driver, the defendant was clearly liable without regard 
to the question whether it was negligent in the parents 





to let the child go out as it did. If the parents, or the 
attendant of the child were guilty of no negligence, 
and the defendant was, want of care or personal 
negligence on the part of the child would not, under 
the circumstances of this case, absolve the defendant 
from liability. As to damages, the only question that 
can be reviewed in this court is, whether any or more 
than nominal damages were recoverable. Thi v. 42d 
Street, etc., R. R. Co. Opinion by Rapallo, J. 


REFEREE. 

Action upon a promissory note, tried before a 
referee. At the close of plaintiff’s evidence, defend- 
ant’s counsel moved for a nonsuit, which was granted, 
and plaintiff duly excepted. Held, that the decision of 
the referee, and the exception thereto taken at the trial, 
raise a question of law upon which it was competent 
for the general term to reverse the judgment, if the 
decision of the referee was erroneous. The referee 
decided as matter of law, that there was no evidence 
to sustain the complaint. If the evidence, although 


insufficient to constrain him to find for the plaintiff, 
was such as would have required the submission of the 
question to a jury, had the trial been in that form, and 
would have been sufficient to sustain a finding in favor 
of the plaintiff, the decision was in error. 
Hernandez et al. 


STEAMBOAT. See Common Carrier. 


Scofield v. 
Opinion by Rapallo, J. 


————_e}o___ 

DIGEST OF RECENT ENGLISH DECISIONS. 

CONSIDERATION : 

Contract: guarantee: withdrawal of petition: for- 
bearance.— The plaintiff having presented a petition 
for winding up a company, the defendants signed the 
following guarantee: **In consideration of your with- 
drawing the petition you have presented for winding 
up the company called John King & Co., limited, we 
agree to pay you all the costs you have incurred of and 
in relation to such petition, and to indemnify you 
against all costs (if any) you may be liable to pay to 
the company, or to any other parties appearing for or 
in reference to the petition. We further agree to guar- 
antee the payment to you, within eighteen months 
from this date, by the company or the liquidator there- 
of, of the principal of your debt of £722.” In an action 
on the second branch of the guarantee, held, that 
the consideration applied to both promises; that the 
consideration was the withdrawal of the then pending 
petition, and not the forbearing for eighteen months 
to proceed with any petition to wind up the company; 
and that such a consideration was sufficient to support 
the promise. Ross v. Moss, Cro. Eliz. 560, questioned. 
Quere, whether, if the presenting of a second petition 
had had the effect of preventing the company from 
paying the debt, the surety would have been dis- 
charged. Harris v. Venables and another, L. R.7 


CONVEYANCE ON SALE. 

Stamp act, 1870 (83 and 34 Vict. ch. 97): covenant 
to secure periodical payments: double duty. — By an 
indenture between a company and alicensee, in consid- 
eration of £7,500, of which £1,500 was then paid, and 
the remainder was to be paid in monthly installments 
of £1,000, the company granted to the licensee ‘ the sole 
and exclusive right, license and authority to carry on 
with the asphalte of or to be supplied by the company, 
but not with any other asphalte, the business of 
asphalte paving, and of therein and otherwise using, 
vending, and dealing in asphalte, and of an asphaite 
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company or asphalte business generally, within the 
counties of Lancaster and Chester,” during the con- 
tinuance of the company’s concessions. The company 
covenanted to supply the licensee with asphalte, but 
was not to be bound to prevent the use or sale of 
asphalte within the said counties by any other person, 
excepting only the use or sale of such asphalte as was 
agreed to be supplied under the contract, either by the 
company or by persons purchasing from the company; 
and the licensee agreed not, during the continuance of 
the license, to use, sell, or deal within the said counties 
in any other asphalte than that to be supplied by the 
company. The licensee covenanted to pay the remain- 
ing £6,000 by six monthly installments of £1,000, and if 
he should assign the license, to pay the whole of the 
remaining installments on tke expiration of two 
months from the date of the assignment. Held, 1. That 
the deed was not chargeable as a conveyance on sale, 
no property being in fact conveyed by it; 2. That if it 
had been so chargeable, one duty only could have been 
charged in respect of the £7,500, and not a second 
duty in respect of the covenant to pay by installments 
the £6,000 remaining unpaid; 3. That such a payment 
by installments is a periodical payment within the 
meaning of the stamp act, 1870, section 72. Limmer 
Asphalte Paving Company v. Commissioners of Internal 
Revenue, L. R., 7 Ex. 211. 


PARTNERSHIP. 


Sharing profits: liability as partners of executors of a 


deceased partner: partnership act, 1865 (28 and 29 Vict. 
ch. 86). — By articles of partnership T. F., W. F. and 8. 
agreed to carry on the business of auctioneers in part- 
nership for seven years; they were to contribute capi- 
tal and to share profit and loss equally; and, if either 
died during the partnership term, the surviving mem- 
bers of the firm were to continue the business, and 
were to pay to the personal representatives of the 
deceased partner the share of the profits to which he 
would have been entitled if living. T. F. died during 
the partnership term. At the time of his death the 
firm had no capital, except office furniture and fittings, 
worth about £100. They had in their hands a sum of 
between £400 and £500, which was the proceeds of debts 
due to aformer firm in which T. F. was a member, 
and left in the hands of the new firm for collection; 
and this sum belonged beneficially to T. F.; T. F. was 
also entitled in respect of his share of profits, beyond 
the amounts which he had drawn, to a sum of about 
£200. After the death of T. F., the surviving members 
of the firm continued to carry on the business, to col- 
lect the debts due to the old firm and to earn profits. 
The executors of T. F. never interfered in the busi- 
ness, but they claimed, under the articles of partner- 
ship, the share of profits to which T. F. would have 
been entitled if living. No settlement of accounts in 
respect of T. F.’s interest in the partnership business 
was made between his executors and the surviving 
partners. Sums of money, amounting in the whole to 
about £625, were from time to time paid by the firm to 
the executors; these payments were made generally, 
and not on any particular account. After the death 
of T. F., the firm were employed by the plaintiff to 
seil property; they sold the property and received the 
proceeds, but did not pay over the same to the plain- 
tiff. In an action brought (after the death of 8.) 
against the executors of T. F. and W. F., held, that 
the executors of T. F. were not liable as partners. 





The partnership act, 1865 (28 and 29 Vict. ch. 86), con- 
sidered. Holme v. Hammond, L. R., 7 Ex. 218. 


PROHIBITION: ADMIRALTY. 


Money equivalent to proceeds: payment into court: 
merchant shipping act, 1854 (17 and 18 Vict. ch. 104), § 
514— 24 Vict. ch. 10, §13.— The court of admiralty, 
although it possesses by statute in certain cases some 
of the powers of a superior court, is an “inferior” 
court, to which prohibition will lie. The 24 Vict. 
chapter 10, section 13, enacts, that when a vessel or 
the proceeds thereof are under arrest, the court of 
admiralty may entertain a suit for limitation of liabil- 
ity in the same manner as the court of chancery 
may entertain it, under the merchant shipping act, 
1854 (17 and 18 Vict. chapter 105) section 514. Held, 
that the vessel or her proceeds must be under arrest 
at the time of the institution of the suit, and the 
payment into court afterward, by the shipowner of 
£15 per ton, on the registered tonnage of the saip 
under the merchant shipping act, 1862, section 54, 
will not give the court jurisdiction. The plaintiff, 
with his luggage, was a passenger on the 17th of March, 
1870, from London to Guernsey by the defendant’s 
railway and steamer. On the voyage to Guernsey, the 
steamer came into collision with another vessel and 
sank, and the plaintiff thereby lost his luggage and 
sustained personal injury. He then brought an action 
for damages against the defendants in this court. On 
the 7th and 2ist of May cross causes of damage were 
instituted between the defendants and the owners of 
the other vessel, and £5,000 were paid into court by the 
defendants in lieu of bail. Afterward, on the 30th of 
May, the defendants commenced a suit for limitation 
of their liability to £15 per ton, being the maximum 
fixed by the merchant shipping act, 1862, section 54, 
submitting to bring that sum into court, if they were 
found to blame in the suits fordamage. The owners of 
the other vessel denied the jurisdiction of the court 
to entertain the suit, on the ground that, at the time of 
its institution, neither the steamer nor her proceeds 
were under arrest. On the 4th of June the judge 
ordered, in general terms, that all actions arising out 
of the collision should be stayed, the plaintiffs (the 
now defendants) undertaking to admit liability if the 
judge should pronounce against them in the damage 
suits. On the 14th of July the judge pronounced that 
he had jurisdiction; that the defendants were enti- 
tled to limited liability, and were liable in respect of 
loss or injury to the amount, if at all, of £6,376 being 
at the rate of £15 per ton on the registered tonnage of 
the steamer, and ordered that sum to be paid into 
court; and on the 4th of August the defendants paid 
it in, and admitted liability unconditionally, having 
on the 30th of July been held in the damage suits to 
be solely to blame for the collision. On the 22d of 
November the defendants made an application to the 
court of admiralty fora specific injunction against the 
plaintiff’s action. The plaintiff then commenced pro- 
ceedings in prohibition. Held, that the court of admi- 
ralty had no jurisdiction to entertain the suit for lim- 
itation of liability, or to grant an injunction restrain- 
ing the plaintiff, inasmuch as neither the ship nor the 
proceeds, nor any thing equivalent to the proceeds, 
were under arrest at the time of the institution of the 
suit, and that the prohibition must therefore issue. 
James v. London and Southwestern Railway Company, 
L. R., 7 Ex. 187. 
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RESTRAINT OF PRINCES. 

Contract, justification of refusal to perform: charter- 
party : blockade.— Declaration. That by a charter-party 
it was agreed that defendants’ vessel should, with all 
convenient speed, sail to a spout as directed by plain- 
tiffs, and there load a full cargo of coals; and then, as 
soon as wind and weather should permit, should pro- 
ceed to Hamburg, and there deliver the same, the 
restraint of princes and rulers (inter alia) excepted. 
The plaintiffs did, and were ready to do, all that was 
necessary on their part; but defendants, before any 
breach by plaintiffs of the charter-party, refused to 
carry out the charter-party, and to let their ship take 
or carry any goods of plaintiffs to the port of Hamburg, 
and gave notice to plaintiffs that they renounced the 
charter-party. Pleas, 5. That before any breach of 
the charter-party, war broke out between France and 
Germany, wherein the port of Hamburg was situate; 
that the said port was blockaded by the French fleet; 
that the queen, by proclamation, enjoined her subjects 
to a strict neutrality, and not to commit any violation 
of the law of nations; that the defendants were British 
subjects, and their ship was a British ship, and the 
cargo being a cargo to be carried to Hamburg, the fur- 
ther performance of the charter-party became illegal, 
and the defendants, as they lawfully might, refused to 
carry out the same. 6. Repeating the above allega- 
tions, that defendants, having notice of the premises, 
refused to allow the ship to receive a cargo for the pur- 
pose of running the blockade and delivering the cargo, 
which was the breach complained of. 7. Repeating the 
same allegations, that defendants were ready to per- 
form the charter-party so far as they were not prevented 
by any of the excepted causes; but that the charter- 
party could not have been carried out within a reason- 
able time, except by running the blockade; wherefore 
defendants refused to carry out the charter-party. On 
demurrer, he/d, that the pleas disclosed substantially a 
good defense; for that the charter-party being for one 
single adventure to commence at once, and the contract 
being still executory, the defendants were justified in 
throwing up the contract and refusing to load the ship, 
when the turther performance of the contract within 
a reasonable time was prevented by an excepted 
cause, viz., the blockade, which was a “restraint of 
princes.” Geipel v. Smith, L. R., 7 Q. B. 404. 


PROBATE AND DIVORCE. 


LIMITED ADMINISTRATION. 

Assignee: property assigned not belonging to assignor 
in his own right.—A., under the impression that he 
was entitled in his own right to a share in the residue 
of a deceased’s estate, assigned it, for a sufficient 
consideration, to B. At the time he executed the 
deed of assignment the share formed part of the estate 
of his father, to whom he was administrator. On 
the death of A. the court refused to grant adminis- 
tration to the executor of B., of the estate of the 
father, limited to A.’s interest in such share, the 
value of which had been ascertained in the court of 
chancery, but only limited to institute proceedings in 
that court, and to receive whatever he may be entitled 
to by it. Burdon v. Morgan, L. R., 7 Prob. & Div. 
_ MATRIMONIAL SUIT. 

Decree nisi, with costs: damages assessed: interven- 
tion of queen’s proctor: reversal of decree.—In a 
suit for dissolution of marriage, heard before the 





court and a common jury, a verdict was found 
against the respondent and co-respondent for adul- 
tery, and damages were assessed. A decree nisi 
was thereupon made, with costs against the co-res- 
pondent. The queen’s proctor intervened, and ulti- 
mately it was proved that the petitioner had also been 
guilty of adultery. The court reversed the whole 
decree nisi, including the order for costs, and dis- 
missed the petition. Ravenscroft v. Ravenscroft, L. R., 
7 Prob. & Div. 376. 
PRACTICE. 
PRINTED FORM. 


See Matrimonial Suit. 
See Will, 1. 

QUEEN’S PROCTOR. See Matrimonial Suit. 
RESIDUARY LEGATEE. See Will, 3. 
REVERSAL OF DECREE. See Matrimonial Suit. 
WILL. 

1. Printed form: partly filled up in ink, partly with a 
pencil: probate. — The deceased executed a printed form 
of a will. The blanks were filled up by the deceased 
in her own handwriting, partly with ink and partly 
with a pencil. Some portion of the writing in ink ex- 
tended over that in pencil, and some words of the latter 
had been rubbed out and obliterated. The words in 
ink were sensible as read with the printed part of the 
will. The attesting witnesses did not see the writing 
when they attested the will. Held, that the words in 
pencil were deliberative only, and probate was granted 
without them. In the goods of Adams, L. R., 7 Prob. 
& Div. 736. 

2. Executor according to the tenor: trustee. — Unless 
the court can gather from the words of the will that a 
person named trustee therein is required to pay the 
debts of the deceased, and generally to administer his 
estate, it will not grant probate to him as executor 
according to the tenor thereof. In the goods of Punch- 
ard, L. R., 7 Prob. and Div. 369. 

8. Residuary legatee: failure of trust ascertained. — 
A deceased, by his will, devised and bequeathed the 
residue of his real and personal estate to trustees, in 
trust for the benefit of his children, but in case of the 
failure of such trust, for such of his two brothers as 
should be living at the time of the said failure of trust 
ascertained. At the time of his death the testator had 
no child, and his wife was not enciente; one brother 
died a fortnight after the testator. Held, that the 
failure of the earlier trust, although not known, was 
determined on the death of the testator, and the residue 
vested at that time in the brothers, and therefore that 
the executors of the deceased brother, on the citation 
and non-appearance of the other brother, were entitled 
to a grant of administration with the will annexed of 
the goods of the deceased. Sidebottom v. Sidebottom, 
L. R., 7 Prob. & Div. 365. 


——_—_30——— 
NEW POSTAL REGULATIONS. 


Src. 99. That the rate of postage on newspapers, 
excepting weeklies, periodicals not exceeding two 
“ounces in weight, and circulars when the same are 
deposited in a letter-carrier office for delivery by the 
office or its carriers, shall be uniform at one cent each, 
but periodicals weighing more than two ounces shall 
be subject to a postage of two cents each, and these 
rates shall be prepaid by stamps. 

Sec. 107. That no money order shall be issued for 
more than $50, and the fees therefor shall be, for orders 
not exceeding $10, 5 cents; exceeding $10 and not 
exceeding $20, 10 cents; exceeding $20 and not exceed- 
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ing $30, 15 cents; exceeding $30 and not exceeding $40, 
20 cents; exceeding $40, 25 cents. 

Sec. 127. That mail matter shall be registered only 
on the application of the party posting the same, and 
the fee thereof shall not exceed 20 cents, in addition 
to the regular postage, to be in all cases prepaid; and 
all such fees shall be accounted for in such manner 
that the postmaster-general shall direct; provided, 
that letters upon the official business of the post-office 
department which require registering, shall be regis- 
tered free of charge and pass through the mails free of 
charge. ; 

Sec. 130. That mailable matter shall be divided into 
three classes: First, letters; second, regular printed 
matter; third, miscellaneous matter. 

Src. 131. That mailable matter of the first class shall 
embrace all correspondence, wholly or partly in 
writing, except book manuscripts and corrected proof 
sheets passing between authors and publishers. 

Src. 132. That mailable matter of the second class 
shall embrace all matter exclusively in print, and 
regularly issued at stated periods from a known office 
of publication, without addition by writing, mark or 
sign. 

Src. 133. That mailable matter of the third class 
shall embrace all pamphlets, occasional publications, 
transient newspapers, magazines, handbills, posters, 
unsealed circulars, prospectuses, books, book manu- 
scripts, proof sheets, corrected proof sheets, maps, 
prints, engravings, blanks, flexible patterns, samples of 
merchandise not exceeding twelve ounces in weight, 
sample cards, phonographic paper, letter envelopes 
and wrappers, cards, plain and ornamental paper, 
photographic representations of different types, seeds, 
cuttings, bulbs, roots, scions, and all other matter which 
may be declared mailable by law, and all other articles 
not above the weight prescribed by law which are not, 
from their form or nature, liable to destroy, deface, or 
otherwise injure the contents of the mail-bag, or the 
person of any one engaged in the postal service. All 
liquids, poisons, glass, explosive materials and obscene 
books, shall be excluded from the <nails. All matter 
of the third class, excepting books and other printed 
matter, book manuscripts, proof sheets and corrected 
proof sheets shall not exceed twelve ounces in weight, 
and all matter of the third class shall be subject to 
examination and to rates of postage as hereinafter 
provided. Samples of metals, ores, and mineralogical 
specimens shall not exceed twelve ounces in weight, 
and shall be subject to examination and to rates of 
postage as hereinafter provided.! 

Src. 134. That no package weighing more than four 
pounds shall be received for conveyance by mail, except 
books published or circulated by order of Congress. 

Sec. 136. That the -.postmaster-general may prescribe 
by regulation the manner of wrapping and securing 
for the mails all matter not charged with letter post- 
age nor lawfully franked, so that it may be con- 
veniently examined by postmasters; and if not so 
wrapped and secured it shall be subject to letter 
postage. 





1 Chromos, protected by thin boards, may be sent by mail 


in packages not exceeding twelve ounces in weight for 
1 cent for each two ounces, etc. On packages of greater 
weigat., letter postage is required. 
ectrotype cuts are classed as matter of the third class. 

and are entitled to pass by mail at the prepaid postage of 3 
cents for each two ounces or fraction thereof, & packages 
to one oddres, limited to 12 ounces in weight. 

Maps bound in book form (in stiff covers) must be rated 
at book rates of postage. 





Src. 137. That postmasters at the office of delivery 
may remove the wrappers and envelopes from mail 
matter not charged with letter postage nor lawfully 
franked, when it can be done without destroying them, 
for the purpose of ascertaining whether there is upon 
or connected with any such matter any thing which 
would authorize or require the charge of a higher rate 
of postage thereon. 

Src. 138. That no newspapers shall be received to be 
conveyed by mail, unless they are sufficiently dried and 
inclosed in proper wrappers. 

Src. 139. That where packages of newspapers or 
other periodicals are received at a post-office, directed 
to one address, and the names of the subscribers to 
whom they belong, with the postage for a quarter in 
advance is handed to the postmaster, he shall deliver 
such papers or periodicals to their respective owners. 

Src. 140. That postmasters shall notify the publisher 
of any newspaper or other periodical, when any sub- 
scriber shall refuse to take the same from the office or 
neglect to call for it for the period of one month. 

Src. 141. That publishers of newspapers and periodi- 
cals may print or write upon their publications sent to 
regular subscribers the address of the subscriber and 
the date when the subscription expires, and may 
inclose therein bills and receipts for subscription 
thereto, without subjecting such publications to extra 
postage. 

Sec. 142. That any person who shall inclose or con- 
ceal any letter, memorandum, or other thing in any 
mail matter not charged with letter postage, or make 
any writing or memorandum thereon, and deposit or 
cause the same to be deposited, for conveyance by 
mail at aless rate than letter postage shall, for every 
such offense, forfeit and pay $5, and such mail matter 
or inclosure shall not be delivered until the postage is 
paid thereon at letter rates; but no extra postage shall 
be charged for a card printed or impressed upon an 
envelope or wrapper. 

Sxc. 148. That no obscene book, pamphlet, picture, 
print or other publication of a vulgar or indecent 


‘character, or any letter upon the envelope of which, 


or postal card upon which scurrilous epithets may have 
been written or printed, or disloyal devices printed or 
engraved, shall be carried in the mail; and any person 
who shall knowingly deposit or cause to be deposited, 
for mailing or for delivery, any such obscene publica- 
tion, shall be deemed guilty of misdemeanor, and on 
conviction thereof shall, for every such offense, be 
fined not more than $500, or imprisoned not more than 
one year, or both, according to the circumstances and 
aggravation of the offense. 

Sec. 151. That all mail matter deposited for mailing 
on which, at least, one full rate of postage has been 
paid as required by law, shall be forwarded to its 
destination, charged with the unpaid rate, to be col- 
lected on delivery. 

Src. 156. That on all mail matter which is wholly or 
partly in writing, except book manuscripts and cor- 
rected proofs passing between authors and publishers, 
and local or drop letters; on all printed matter which 
is so marked as to convey any other or further infor- 
mation that is conveyed by the original print, except 
the correction of mere typographical errors; on all 
matter which is sent in violation of law, or the regula- 
tions of the department respecting inclosures; and 
on all matter to which no specific rate of postage is 
assigned, postage shall be charged at the rate of 3 cents 
for each half-ounce or fraction thereof. 
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Sec. 158. That on newspapers and other periodical 
publications, not exceeding four ounces in weight, sent 
from a known office of publication to regular sub- 
scribers, postage shall be charged at the following 
rates per quarter, namely: On publications issued less 
frequently than once a week, at the rate of 1 cent for 
each issue; issued once a week, 5 cents; and 5 cents 
additional for each issue more frequent than once a 
week. And an additional rate shall be charged for 
each additional four ounces or fraction thereof in 
weight. 

Sec. 161. That persons known as regular dealers in 
newspapers and periodicals may receive and transmit 
by mail such quantities of either as they may require, 
and pay the postage thereon as received at the same 
rate, pro rata, as regular subscribers to such publica- 
tions who pay quarterly in advance. 

Sec. 162. That the postmaster-general may prescribe 
by regulation an affidavit, in form, to be taken by the 
pubiisher or by the clerk, agent or servant of the pub- 
lisher, of any newspaper or other periodical which 
may, by law, be sent to regular subscribers without 
prepayment of postage at the mailing office, to the effect 
that neither he nor any other proprietor, clerk, agent 
or employee, within his knowledge, will send, cause, 
or permit to be sent through the mail, without pre- 
payment by postage stamps, any copies of such news- 
paper or periodical (naming it), except to bona fide 
and regular subscribers thereto; and if any such news- 
paper or periodical shall be thus unlawfully sent, with 
the knowledge or consent of such proprietor or his 
agent, clerk, servant in charge of such business, or if 
such affidavit shall, when required by the postmaster- 
general, or any special agent of the post-office depart- 
ment, be refused, the person guilty of the offense or 
refusing to make the affidavit shall forfeit and pay $50 
in each case. 

Sec. 163. That on mailable matter of the third class, 
except as herein stated, postage shall be charged at the 
rate of 1 cent each two ounces or fraction thereof. 
Double these rates shall be charged for books, samples 
of metals, ores, minerals and merchandise. 

Sec. 165. That the rate of United States postage on 
mail matter sent_to or received from foreign countries 
with which different rates have not been established 
by postal convention or other arrangement, when for- 
warded by vessels regularly employed in transporting 
the mail, shall be 10 cents for each half-ounce or 
fraction thereof on letters, unless reduced by order 
of the postmaster-general; 2 cents each on news- 
papers; and not exceeding 2 cents per each two ounces 
or fraction thereof, on pamphlets, periodicals, books 
and other printed matter, which postage shall be pre- 
paid on matter sent and collected on matter received ; 
and to avoid loss to the United States in the payment 
of balances, the postmaster-general may collect the 
unpaid postage on letters from foreign countries in 
coin or its equivalent 

Sec. 170. That to facilitate letter correspondence 
and provide for the transmission of the mails at a 
reduced rate of postage, of messages, urders, notices, 
and other short communications, either printed or 
written in pencil or ink, the postmaster-general shall 
be and he is hereby authorized and directed to furnish 
and issue to the public, with postage stamps impressed 
upon them, “postal cards,’’ manufactured of good 
stiff paper of such quality, form and size as he shall 
deem best adapted for general use; which cards shall 
be used as a means of postal intercourse, under rules 








and regulations to be prescribed by the postmaster. 
general, and when so used shall be transmitted through 
the mails at a postage charge of 1 cent each, including 
the cost of their manufacture. 

Sxc. 182. That all books or publications which may 
be procured or published by order of congress shall 
be considered as public documents and may be franked 
as such. 

Sec. 184. That the following mail matter shall be 
allowed to pass free in the mail: 

First. All mail matter sent to the president or vice- 
president. 

Second. Official communications addressed to chiefs, 
heads of bureaus, chief clerks, or franking officer of 
either of the executive departments. 

Third. Letters and printed matter sent to senators, 
representatives, or delegates in congress, the secre- 
tary of the senate or the clerk of the house of repre- 
sentatives. 

Fourth. Petitions to congress. 

Fifth. Copyright matter to the librarian of congress, 
if marked on the package ‘copyright matter.” 

Sixth. All publications sent or received by the Smith- 
sonian Institution, marked on each package ‘‘ Smith- 
sonian Exchange.”’ 

Seventh. Newspapers, periodicals and magazines, 
reciprocally interchanged between publishers and not 
exceeding sixteen ounces in weight; to be confined to 
a single copy of each publication. 

Eighth. Weekly newspapers, one copy to each actual 
subscriber within the county where the same is printed 
and published; but carriers shall not be required to 
distribute such papers unless postage is paid upon 
them at the usual rates. 

Ninth. Notice to the publishers of the refusal or 
neglect of subscribers to take newspapers, magazines, 
or other periodicals from the post-office to be sent 
under such regulations as the poscmaster-general may 
prescribe. 

Tenth. Dead letters returned to the writers thereof. 


——__- +e — —— 


BOOK NOTICE. 
General Statutes of the State of New York for 1872. 
Weed, Parsons and Company, Albany, N. Y. 

This volume contains all laws of a public and general 
nature, passed at the ninety-fifth session of the legisla- 
ture of New York State, carefully collated with the 
originals in the office of the Secretary of State, and 
bearing his certificate of correct transcript. It is pro- 
vided with copious and valuable references to former 
statutes and decisions, and with marginal subdivisions. 
The advantages of sucha publication are quite obvious. 
The session laws will not be placed in the hands of the 
profession for months yet, and much uncertainty and 
vexation must prevail unless removed by some such 
work as the General Statutes. Besides, to a large por- 
tion of the profession, the General Statutes are all that 
is essential; the expense of purchasing two or more 
large volumes of session laws is not incurred, and the 
inconvenience of having to look through all the laws, 
local, special and private, as well as general and public, 
is avoided. We venture to ussert that there is no 
more interesting, curious and indispensable informa- 
tion for the profession than is found within this book. 


——_>__— 


The bar of Santa Cruz, Cal., have refused admission 
to a female applicant. 
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WHAT CONSTITUTES PROMISE OF MAR- 
RIAGE. 


It is the well-settled rule that a promise of marriage 
need not be express in order to be binding. A valid 
promise is often inferred; and, under what circum- 
stances such an inference may be drawn, it is the 
design of this article to set forth in a review of the 
leading cases on the subject in Great Britain and 
America. 

The very early case of Hutton v. Mansell, decided 
in 1705 by Chief Justice Holt, and reported in 6 Mod. 
Rep. 172, 8. C., 3 Salk. 16, 64, holds, that where the 
promise of the man was proved, but no actual prom- 
ise on the woman’s side, yet, the fact that she carried 
herself as one consenting and approving the promise, 
was sufficient evidence that she likewise promised, 
and would enable her to maintain an action for a 
breach. This doctrine does not seem to have been 
questioned for a century, and in Daniel v. Bowles, 2 
Carr. & P. 553, decided in 1826, it was precisely 
affirmed. In this case it appeared that plaintiff, plain- 
tiff’s mother and defendant had an interview in the 
drawing-room, when defendant introduced the sub- 
ject of marriage, and said that he hoped there was 
no objection on the part of the young lady’s parents. 
The mother replied that there was none, upon which 
he took her hand and said to her, “from this time 
consider me as your son.” It did not appear that 
plaintiff made any observations at the time, but she 
received his visits and finally eloped with him. Best, 
Ch. J., said, “I think that her being present and not 
making any objection, coupled with what happened 
afterward, shows that she consented, and would be 
sufficient to enable the defendant to maintain an action 
egainst her. It would be indelicate to expect that 
she should consent in words. No doubt the jury 
must be satisfied that there were mutual promises, 
but I think there is evidence from which they may be 
inferred.” 

In March, 1831, the validity of an implied marriage 
promise was authoritatively announced in the house 
of lords, in Honeyman v. Campbell, 2 Dow. & C. N. 8. 
265. This was a case in which a copula had taken 
place between the parties. .The lord chancellor said: 
“Tt may be proved by witnesses who heard it given, 
or by writing, * * * it may be inferred from 
circumstances. * * * Now, if there had been 
any doubt, under these circumstances, as to the prom- 
ise, from any ambiguity in the expressions, the subse- 
quent copula would make it certain. The probability 
is turned to a certainty when she gives up her person 
as the consideration for the promise, as if, in an ordi- 
nary contract, I had any doubt as to the price stipu- 





lated, if I saw the price paid I should have no doubt 
as to what was the price stipulated.” See Cole v. 
Cottingham, 8 C. & P. 75. 

By the statute of 31 and 32 Vic. 68, relative to 
corroboration in actions for breach of promise of 
marriage, it was provided that “no plaintiff * * * 
shall recover a verdict, unless his or her testimony 
shall be corroborated by some other material evidence 
in support of such promise.” In Hickey v. Champion, 
20 W. R. 752, a very recent case, it appeared that 
when the plaintiff was in the company of a young 
man on one occasion, defendant took her away and 
gave her in charge of a friend; and, on another occa- 
sion, the defendant happening to be sick at a public 
house, plaintiff attended him, he saying, ‘“ Who has 
a better right to take care of me than my wife?” 
This being substantiated by other witnesses, was held 
to be sufficient to establish the promise of marriage. 
Pigot, C. B., said: “ A promise to marry may be made 
without words. The conduct, demeanor and behavior 
of persons toward each other may constitute proof 
from which the contract might be inferred.” “ But,” 
continues the learned Baron, “no doubt it is always 
considered that stronger evidence of the promise by 
aman should be required than of the promise by a 
woman. The delicacy and diffidence of the gentler 
sex forbids in them the more explicit expression of 
feeling and sentiment in respect of the marriage con- 
tract; but it is expected that a man will speak his 
mind. We should, therefore, be the more slow to 
infer a promise from the conduct of a man than from 
a@ woman,” 

In Wilcox v. Godfrey, 26 L. T. N. S. 328, 481, it 
appeared that plaintiff and defendant had been in the 
habit of meeting in retired places and at a certain 
inn; that plaintiff was delivered of a child; that 
defendant gave plaintiff a prayer-book; that on one 
occasion, as defendant was buttoning plaintiff’s glove, 
a bystander asked her why she did not knit him a 
pair, upon which defendant said, “ Oh, she will when 
she is my wife;” but she remarked, “Suppose I 
won't have you, Tom?” upon which he replied, “ Oh, 
yes, you will.” And although all this occurred pre- 
vious to the date at which plaintiff alleged she 
accepted defendant, Martin, B., told the jury that 
these acts would corroborate. See, also, Watkins v. 
Davis, Weekly Notes, 1872, 146; Ryan v. Cleary, 5 
Trish L. T. R.178. Monahan, Ch. J., in Garrie v. Lind- 
say, cited ia 6 Irish L. T. 348, lays down arule which 
is commendable for its conformity to the times and 
its deference to the independence and strength of char- 
acter of the female sex. The learned chief justice 
observes, that “of all contracts in the world, there is 
no contract that requires a more specific and distinct 
agreement than that of marriage. It would not be 
enough, that the man was willing to marry the 
woman, or, that he had made advances which ought 
to have resulted in a proposal of marriage. There 
are a great many men in the world who amuse them- 
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selves by paying marked attention to ladies without 
intending ultimate marriage; but that is a mere mat- 
ter of delicacy and taste, and all the attentions paid, 
all the letters written, will not be sufficient, unless 
they result in an express agreement between the par- 
ties to marry each other.” Yet these observations 
are not sustained by the British authorities. 

The American cases upon the point are quite 
numerous, and in the main they follow the early 
English decisions. 

In Southard v. Rexford, 6 Cow. 254, the supreme 
court of New York held, that the question whether 
there were mutual promises of marriage between the 
parties or not was a question of fact for the jury. 
And the court, per Sutherland, J., went further and said: 
“The promise on the part of the defendant was 
clearly proved. In January, 1819, he admitted to an 
Eliza Peck that he had promised to marry the plain- 
tiff and intended to fulfill his engagement. About 
the same time he told the brother of the plaintiff that 
he intended soon to marry her. A number of wit- 
nesses testified that, from June, 1818 to 1823, the 
defendant visited the plaintiff as a suitor, and was 
apparently well received by her; and it was matter 
of public notoriety that he was courting her. The 
fact of an engagement of marriage between the par- 
ties; of a promise on the part of the plaintiff as well 
as of the defendant, is necessarily to be inferred from 
this evidence.” See, also, McKee -v. Nelson, 4 Cow. 355. 

In Wells v. Padgett, 8 Barb. 323, it appeared that: 
defendant had admitted that he had promised to 
marry plaintiff, and had also promised to a third per- 
son that he would marry plaintiff; it also appeared 
that plaintiff had given birth to a child of which de- 
fendant admitted himself to be the father. Mason, J., 
in delivering the opinion of the court, said: “In an 
action by a woman for breach of promise of marriage, 
it is not necessary * * * to prove that the plaintiff, 
by words, consented to accept the defendant.” “It 
would be indelicate to expect that she should con- 
sent in words.” 

In Hotchkins v. Hodge, 38 Barb. 117, Hogeboom, J., 
observes that “it is too late, after the frequent adju- 
dications in our State and elsewhere, to consider the 
question whether long bestowed and particular atten- 
tions, having apparently an honorable object, furnish 
sufficient evidence from which the jury may imply a 
promise of marriage,” and cites, Southard v. Rexford, 
supra ; Wells v. Padgett, supra; Hubbard v. Bonestell, 
16 Barb. 360; Willard v. Stone,7 Cow. 22; Hutton 
v. Munsell, supra; 1 Pars. on Cont. 545. See, also, 
Kniffen v. McConnell, 30 N. Y. 285. 

The law of New Hampshire may be inferred from 
Hitt v. Moulton, 21 N. H. 586, in which it was held, 
that where an unmarried man kept up a written cor- 
respondence with an unmarried young lady of suit- 
abie age, who was not his relative, that the evidence 
was competent to be submitted to the jury from which 
they might find a promise to marry. 





The rule in Rhode Island is embodied in Perkins 
v. Hersey, 1 R. I. 493, where Greene, Ch. J., in charg- 
ing the jury, said: “The ordinary politeness and 
civility which a gentleman extends to a lady are not 
to be considered as furnishing any proof of such a 
promise. The safest rule we can lay down is this: 
If you find that the attentions which the defendant 
paid the plaintiff, and the intercourse between them 
were such as are usual with persons engaged to be 
married, and such as are unusual with persons be- 
tween whom there exists no such relation, they are 
competent for you to consider as evidence which may 
or may not, as you may determine, suffice to prove 
a promise of marriage. It is not necessary for you 
to consider that there was an express promise made 
and accepted in terms; but if his conduct was such 
as to induce her to believe that he intended to marry 
her, and she acted upon that belief, the defendant 
permitting her to go on, trusting that he would carry 
the intention into effect, that will raise a promise 
upon which she may recover.” 

In Lawrence v. Cook, 56 Me. 187, the supreme 
court of Maine held, that in a trial of a breach of 
promise case, the plaintiff’s testimony, as to what 
declarations the defendant’s mother made to the plain- 
tiff, in the absence of the defendant, and not com- 
municated to him, was not admissible either as 
tending to prove the alleged promise on the part of 
either plaintiff or defendant. 

In Massachusetts it was early decided that young 
persons might have “their mutual engagements in- 
ferred from a course of devoted attention and appar- 
ently exclusive attachment,” and that a mutual promise 
to marry may be proved by those circumstances which 
usually accompany such a connection. ightman v. 
Coates, 15 Mass., decided in 1818. In Ray v. Smith, 
9 Gray, 141, the plaintiff introduced evidence that 
the defendant expressed satisfaction that she had re- 
fused to walk with another man, and said, that man 
“could not get ber away as long as he had a claim 
upon her.” And this was held admissible, although 
the occurrence was before the mutual promises relied 
upon. In Russell v. Cowles, 15 Gray, 582, it was 
held, that preparations, made by plaintiff in defendant's 
absence, for performing the alleged contract of mar- 
riage are provable, as bearing on the question of plain- 
tiff’s assent to a mutual promise. 

The law of Vermont is embodied in Munson v. 
Hastings, 12 Vt. 346, where it was held, that mutual 
promises of marriage may be presumed from proper 
and suflicient circumstances; but mere attentions, 
though exclusive, long continued and manifesting 
an apparently serious attachment between the par- 
ties, are not sufficient to establish a contract to 
marry. 

In 1857 the supreme court of Connecticut decided, 
Waters v. Bristol, 26 Conn. 398, in which the general 
doctrine is enunciated, that marriage contracts may be 
inferred, “and, in the absence of direct evidence, con- 
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tracting parties are always presumed to intend what 
their conduct fairly indicates.” 

In Baldy v. Stratton, 11 Penn. St. 316, the supreme 
court of Pennsylvania held, that a promise of marriage 
on condition of illicit intercourse is virtually void; but 
that the plaintiff’s statement in writing, addressed to 
the defendant, of the promise made by him to her, 
does not preclude her from resorting to other evidence 
to establish a valid promise. But see Weaver v. Bach- 
ert, 2 Penn. St. 80, where the same court held that 
consent to intercourse and purchase of furniture, etc., 
are not evidence of a promise by the woman; nor 
will the man’s admission of a promise, which is uncer- 
tain as to what act is referred to, be evidence against 
him. By the laws of Pennsylvania (P. L. 1860, p. 
394) it is provided that on an indictment for seduction 
under promise of marriage, “the promise of marriage 
shall not be deemed established unless the testimony 
of the female seduced is corroborated by other evi- 
dence, either circumstantial or positive.” Under this 
statute it was held in Commonwealth v. Walton, 2 
Brew. 487 (1868), that circumstantial evidence of a 
promise of marriage consists of letters, presents, atten- 
tions, etc.; that the circumstances which warrant a 
conclusion that the parties are engaged must not be 
attentions which would be consistent with the pursuit 
of “lust;” and that the possession of a wedding ring 
is not of itself corroboration of a promise to marry. 

In the supreme court of New Jersey the force of 
circumstances, in proving promise of marriage, was 
recognized in Coil v. Wallace, 24 N. J. L. R. 291, 303, 
where Chief Justice Zabriskie said: “It depends in a 
great measure upon the customs and usages of social 
life; indeed, the acts and conduct of parties, which 
may satisfactorily indicate the existence of a mutual 
engagement, are, in many cases, the result of the arbi- 
trary usages of society. Acts which in one circle of 
society would be regarded as a clear indication of 
an existing engagement, in another sphere of life 
would be totally insignificant.” In this case the evi- 
dence was not decisive. It appeared that defendant 
visited plaintiff, at her home, frequently, for a few 
months; that they together paid a visit to a friend of 
plaintiff; that other young men ceased to visit her; 
that she went to an entertainment with her brother, 
and, while there, met defendant, who, standing by 
her side, said, “I will see her home; I will take care 
of her; she is mine, you know,” and the brother 
replied, “very well, I will leave her in your charge ;” 
that plaintiff, at that time, was in a public place, away 
from home, where she needed a protector. The jury 
inferred a promise of marriage, and the court, on 
appeal, would not interfere. 

The supreme court of Ohio held, in Wetmore v. Mell, 
1 Ohio St. 26, that, where defendant’s promise had 
been shown, plaintiff’s acceptance of the promise 
might be inferred, from the fact that she had received 
his attentions for four years, and prepared for mar- 
riage, by procuring bedding, etc., and made state- 





ments at the time, to her sister, explanatory of such 
acts of preparation. 

In Illinois it was declared, as early as 1846, that 
the contract to marry might be proved by circum- 
stantial evidence. (treenup v. Stoker, 8 Ill. 202. And 
the doctrine.was affirmed in Burnett v. Simpkins, 24 Ill. 
264, decided in 1860, and in Prescott v. Guyler, 32 Tll. 
312, decided in 1863. In the case last cited it was held 
not to be essential to the maintenance of an action of 
this kind, that the promise of marriage was made bona 
Jide upon both sides. The defendant is as much liable 
upon a promise made mala fide as upon one made 
bona fide by him. 

The law of Iowa, as laid down in Thurston v. Cave- 
nor, 8 lowa, 155, is, that where the defendant's promise 
to marry is once shown, it may then be proved that 
plaintiff demeaned herself as if she concurred in and 
approved of his promise, and thus establish the prom- 
ise on her part, and for this purpose her acts may be 
shown, whether the defendant was present or not at 
the time of such conduct. 

The court of appeals of the young State of West 
Virginia, in Zeft v. Marsh, 1 West Va. 38 (1864), has 
adopted the almost universal doctrine, and have held, 
that letters expressive of affection, and addressed to 
the plaintiff by tender epithets, are evidence from 
which a promise may be inferred. 

The supreme court of Louisiana, in Morgan v. Yar- 
borough, 5 La. Ann. (1850), held the general doctrine, 
that a promise of marriage might be inferred. See, 
also, Espy v. Jones, 37 Ala. 379.* There is no rule of 
law upon which the courts have more uniformly 
agreed than upon the rule that circumstantial evidence 
is sufficient to establish a valid promise of marriage, 
although the promise itself is not expressed in words, 
Whether it is in keeping with the demands of the 
age thus to intrust the actions and motives of unmar- 
ried persons who may be frequently associated in 
social companionship to the “infallible twelve” may 
well be doubted. 

——_—_¢--e-——— 


PROPERTY IN DEAD BODIES. 


We some time since had occasion to notice (vol. 4, 
p. 56) the decision of a Cincinnati court on the 
curious question as to whether human bodies were in 
any sense property, and a somewhat similar case has 
recently been disposed of by the supreme court of 
Rhode Island, in an opinion which contains some 
curious information. We quote a portion of the 
opinion : 

In this case one of the respondents, Mrs. Metcalf, 
has removed the body of her husband from its former 
place of burial in Swan Point Cemetery, and claims 
that she had the right to do so, being, as his widow, 
entitled to the charge of it. The claim is resisted by 
his only child, the complainant. 





v. O’Sulli- 


* As to breaking en ments, see H. 
3; Davis v. 


van, 6 Allen, 114; Kelly v. Renfro, 9 Ala. 
Brunford, 6 Hurl. & Nor. 245. 
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It seems strange that controversies of this sort have 
not arisen often before. 

In Europe burials were matters of ecclesiastical 
cognizance, and the practice of burial in churches and 
church yards common. In many parts of New Eng- 
land the parish system prevailed, and every family 
was considered to have a right of burial in the church 
yard of the parish in which they lived, until they 
removed to another parish. 

In Rhode Island, from the scattered nature of the 

population in most parts of the State, it was early the 
practice to bury upon the family estate, and, when 
the estate was sold, the right was generally reserved. 
Burial grounds of this sort have remained to families 
or many generations, in many cases from the first 
settlement, and the dead are brought from a great 
distance to be buried among their ancestors and 
kindred. 

By the civil law of ancient Rome, the charge of 
burial was, first, upon the person to whom it was 
delegated by the deceased; second, upon the scripti 
heeredes (to whom the property was given), and if 
none, then upon the Aeredes legitimi or cognati in 
order. Ponthier Pand. (Paris ed. 1818), vol. 3, p. 
378. Corpus Juris. Digest, lib. 11, title 7, 1. 12, § 4. 

But a body, once buried, could not be removed 
except by the permission, in Rome, of the pontifical 
college, and in the provinces, of the governor. Po- 
thier ante, and Digest, lib. 11, title 7, ll. 8, 39 and 40, 

And, by the Roman law, there was a distinction of 
tombs into familiaria, into which any member of the 
family might be admitted, and hereditaria, for one’s 
self and his heirs. Digest, lib. 11, title 7, 1. 5. 

The heirs might be compelled to comply with the 
provisions of the will in regard to burial. Digest, 
lib. 5, title 3, 1.50. And the pontifical college had 
the power of providing for the burial of those who 
had no place of burial in their own right. Taylor's 
Civil Law, 4to, 1755, p. 77. 

By the canon law, which prevailed in such matters 
over so large a part of Europe, every one was to be 
buried in the parish church, or in his ancestral sepul- 
chre (if any), or in such place as he might select. A 
wife was to be buried with her last husband, if more 
than one. If a person permanently changed his 
residence, then he was to be buried in the parish 
church of his new residence. Corvinus’ Jus Canon- 
icum. Voet ad Pandectas, ed. 1731, vol. 1, p. 602. 

In England, by their ecclesiastical law, by which 
this subject was regulated, every person (with excep- 
tion of traitors, etc.) had a right to be buried in the 
parish church yard. And a claim of right by custom 
to bury as near relatives as possible was held bad. 
The whole was under the direction of the ordinary, 
and was of ecclesiastical cognizance. And, once 
buried, the body could not be removed without 
license from the ordinary. Burns’ Ecc. Law (8th ed.) 
vol. 1, 251, 271, 372, Kemp v. Wickes, 3 Phillimore, 
264. 





And the person who set up a monument, or on his 
death, the heir of the deceased, might have an action 
for injury to it. Burns, 1, 373. 

And the husband was bound to bury his wife. 
Jenkins v. Tucker, 1 H. Black. 90. 

See, for a full account, Bingham ’s Christian Anti- 
quities, from which much of the historical matter in 
legal arguments and in reports has probably been 
taken without acknowledgment. 

Rex v. Stewart, 12 Ad. & Ell. 773 (E. C. L), was 
an application for a mandamus to compel overseers, 
etc., to bury a person. The court said: “It should 
seem that the individual under whose roof a poor 
person dies is bound to carry the body, decently 
covered, to the place of burial; he cannot keep him 
unburied, or do any thing which prevents Christian 
burial; he cannot, therefore, cast him out, so as to 
expose the body to violation, or to offend the feelings 
or endanger the health of the living, and for the same 
reason he cannot carry him uncovered to the grave.” 
The mandamus was refused for other reasons. 

The question is new inthis State; and we do not 
know that it has ever occurred in our mother 
country, and but seldom in the United States. 

That there is no right of property in a dead body, 
using the word in its ordinary sense, may well be 
admitted. But by the old English law the body was 
not recognized as property, but the charge of it 
belonged exclusively to the church and the ecclesi- 
astical courts (as did also administration of estates). 
The only common-law remedy for a wrongful removal 
was by criminal process. Rex v. Sharpe, Dearsley & 
B. 160, 8S. C., 40 Eng. Law and Eq. 581, a man 
was indicted for removing his mother’s body from 
the burial ground of a dissenting church in order to 
bury it with his father’s. Held, that although his 
motive was good, yet as he removed it without con- 
sent of the congregation or its officers, the indictment 
should be sustained. The court said that, under the 
English law, the only protection of a grave, inde- 
pendent of ecclesiastical authority, was by indict- 
ment. 

It was an offense at common law to remove a body. 
And it was a felony to steal the shroud or apparel. 3 
Inst. 110, 202, 203 ; 12 Rep. 113; 1 Hale’s P. C. 515; 
1 Russel’s Crim. Law, 414, note a; 2 Term. Rep. 733. 
American cases, 13 Pick. 402; 10 id. 37; id. 154; 19 
id. 304; 1 Greenl. 226 (throwing body into river). 

Dane's Abridg’t, vol. 3, 13, 4, § 12, and vol. 7, 218, 
2, 20; Chitty’s General Practice, vol. 1, pp. 50, 95, 
n., 165, 793, 806. 

And as to civil actions, an action of trespass would 
lie for defacing a monument. Co. Lit. 18, b ; 1 Chitty, 
168; 3 Bingham, 136; 11 E. C. L. 69. 

In the United States many cases have been decided 
as to the rights of vault owners in churches and 
church yards. See Price v. Meth. Ep. Church, 4 Ham- 
mond (Ohio), 515; Dutch Church v. Mott, 7 Paige; 
Corporation of Brick Presbyterian Church, 3 Ede 
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wards’ Ch. 155; Ruggles’ Report on Brick Church 
case, 4 Bradf. Surrogate, 503; Windt v. German Re- 
formed Church, 4 Sandf. Ch. 471. 

And the courts in England and in this country 
interfere by injunction to prevent removal. 

In ancient and even in modern times it was the 
practice to arrest and detain dead bodies for debt. 
See the Roman law; Burns’ Ecc. Law, notes to pages 
before cited. See, also, the statutes of Rhode Island, 
Massachusetts, etc., forbidding it. 

With us the executor or proposed administrator 
generally superintends the burial. Judge Redfield 
(on Wills, 2, 227, § 10) says, it is the duty of the 
executor or some one on behalf of the estate to see to 
the funeral rites. Williams (on Executors, 2, 829) 
expresses it that the executor must bury the deceased. 
In Hapgood v. Houghton, 10 Pick. 154, the supreme 
court of Massachusetts held, that the estate in the 
hands of the executor was bound for the expenses, 
and that the law raised an implied promise on the 
part of the executor or administrator to pay those 
who supplied the necessary expenses, so far as he had 
assets in his hands. Very much the same doctrine 
was held in Campfield v. Ely, 1 Green. (N. J.) 
150. By the Revised Statutes of Rhode Island, 
1854, ch. 158, § 7, p. 370, funeral charges have 
the same preference. See 1 Hawks, 394, and 2 Dev. 
21. Yet the burial of the dead is a subject which 
interests the feelings of mankind to a much greater 
degree than many matters of actual property. There 
is a duty imposed by the universal feelings of man- 
kind to be discharged by some one toward the dead, 
a duty, and we may also say a right, to protect from 
violation ; and a duty on the part of others to abstain 
from violation; it may therefore be considered as a 
sort of quasi property, and it would be discreditable 
to any system of law not to provide a remedy in such 
a case. 

It is common to speak of the right of burial, of a 
person’s right to be buried, etc. In the case of Rex v. 
Stewart, before quoted, the court say: “Every per- 
son dying in this country * * * hasa right 
to Christian burial; and that implies the right to be 
carried from the place where the body lies to the 
parish cemetery.” 

In Gilbert v. Buzzard, 1 Hagg, Consist. 348, and S. 
C., 3 Phillimore, 335, Lord Stowell (Sir William Scott) 
says: “The rule of law which says that a man has a 
right to be buried in his own churchyard is to be 
found most certainly in many of our authoritative text- 
writers; but it is not quite so easy to find the rule 
which gives him the right of burying a large chest or 
trunk in company with himself. That is no part of 
his original and absolute right, nor is it necessarily 
involved in it. That right, strictly taken, is to be 
returned to his parent earth for dissolution, and to be 
carried thither in a decent and inoffensive manner. 
When these purposes are answered, his rights are 
perhaps fully satisfied in the strict sense in which any 





claim in the nature of an absolute right can be 
deemed to extend.” The case of Gilbert v. Buzzard 
was a suit for refusal to bury the complainant’s wife 
in an iron coffin. It was, in some measure, a dispute 
about the amount of fees to be paid, it being con- 
tended that if iron coffins were used, the parish yard 
would soon be wholly occupied, so that it could not 
be used over again, and thus future burials there pre- 
vented. The cemetery was not the property of one 
age only. Evidence was taken to show the compara- 
tive length of time different woods and metals would 
endure. 

In King v. Coleridge, 2 B. & Ald. 806, (S. ©.) 1 
Chitty, 588, which was substantially the same case as 
above, it was held, that a mandamus might issue 
if burial was refused, but that the mode of burial was. 
exclusively of ecclesiastical cognizance. 

So Dr. Burns, quoting Gibson’s Codex Juris. 
Ecclesiee Anglicane, says: ‘Every parishioner hath 
and had always a right to be buried in” the parish 
burial ground. Burns’ Ecc. Law, 1, 257. 

Most people look forward to the proper dispo- 
sition of their remains, and it is natural that they 
should feel an anxiety on the subject. 

And the right of a person to provide by will for 
the disposition of his body has been generally recog- 
nized. We have seen that by the canon law a person 
had aright to direct his place of sepulture. Voet, 
ante. 

Now, strictly speaking, according to the strict 
rules of the old common law, a dead man cannot be 
said to have rights. Yet it is common so to speak, 
and the very fact of the common use of such lan- 
guage, and of its being used in such cases as we have 
quoted, justifies us in speaking of it asa right in a 
certain qualified sense, and a right which ought to be 
protected. See Chitty’s General Practice 1, *50 
note. 

And a sort of right of custody over, or interest in, 
the dead body, in the relatives of the deceased, is 
recognized in the statutes of many of our States. 

The laws of Indiana (R. S. ch. 7, § 37) prohibit the 
removal of a dead body, without the consent of the 
near relatives, or without the consent of the de- 
ceased given in his life-time. See, also, State v. Tate, 
6 Black. 111. 

The laws of Louisiana and California recognize the 
interest of the relatives of the deceased in the body. 
Tyler’s Am. Ecc. Law, $$ 1128 and 1153. 

So also the laws of Connecticut. Laws of 1849, p. 
250, § 137. Laws of Vermont, 1862, p. 129, tit. 11, 
ch, 18, § 8. Laws of Ohio (Swan’s Revised Statutes), 
1854, p. 294. And see, also, the late English Statute 
of Burials, 15 and 16 Victoria, ch. 85, §§ 32 and 33. 
Baker’s Laws relating to Burials. 

See, as to the various meanings of the word “right,” 
Austin’s Province of Jurisp., vol. 1, § 6, p. 292. * * 

It seems the deceased, Mr. Metcalf, purchased a 
burial lot, and was, on his decease, with the consen* 
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of his widow, one of the respondents, and the com- 
plainants say they believe according to his own 
wishes, buried in it. The respondent, Mrs. Metcalf, 
has demurred to the bill, thus admitting these alleged 
facts, for the purposes of the present hearing. Taking 
these allegations as uncontradicted and true, as the 
body was removed by the widow without the con- 
sent of the children, from a place where it was de- 
posited by his own wishes and her consent, we 
think it should be restored to the place whence it 
came. 

It is not necessary to decide at present what 
might have been done, if the children had assented, 
or what the children might do of themselves. 

And from the view we take of the case it is of less 
consequence to whom the custody is given. 

Although, as we have said, the body is not prop- 
erty in the usually recognized sense of the word, yet 
we may consider it as a sort of quasi- property to 
which certain persons may have rights, as they have 
duties to perform toward it arising out of our com- 
mon humanity. But the person having charge of it 
cannot be considered as the owner of it in any sense 
whatever; he holds it only as a sacred trust for the 
benefit of all who may, from family or friendship, 
have an interest in it, and we think that a court of 
equity may well regulate it as such, and change the 
custody if improperly managed. So in the case of 
custody of children, certain persons are, prima facie, 
entitled to their custody, yet the court will interfere 
and regulate it. We think these analogies furnish a 
rule for such a case, and one which will probably do 
most complete justice, as the court could always 
interfere in case of improper conduct, e. g., prevent- 
ing other relatives from visiting the place for the pur- 
pose of indulgence of feeling, or testifying their 
respect or affection for the deceased. 


OO 
CURRENT TOPICS. 


Among the interesting maritime cases which the 
settlement of the Alabama claims has recalled to the 


historic observer, is that of the ship La Palme. Swit- 
zerland, being an inland state, has no maritime flag. 
Such commerce as is carried on by her enterprising 
merchants is obliged to seek the hospitality of foreign 
flags, British, French or German. Some time ago a 
society of missions, with headquarters at Basle, 
gained a foothold on the coast of Africa, and opened 
a brisk trade in palm oil. The traffic was carried on 
in the ship La Palme, under the German flag. The 
German laws required that vessels which carry the 
German flag must be owned by German subjects. 
The difficulty was overcome by a fiction ; the La Palme 
was registered nominally as the property of a certain 
German, and all went smoothly. During the war she 
was captured by a French cruiser and taken into 
Dunkirk for adjudication. The Swiss owners claimed 
her release as neutral property, and, on adverse judg- 





ment, appealed to the Conseil d'etat, or the commis- 
sion which temporarily fills the place of that body. 
There was no dispute about ownership; the society 
easily proved their property; the issue was over the 
interpretation of the famous Declaration of Paris of 
1856. One article thereof affirms, that neutral prop- 
erty, not contraband of war, is not liable to capture 
under the enemy’s flag. Heretofore, the rule had 
always been confined to merchandise ; for the case of 
a ship there was no precedent. The commission, 
with the liberality which usually marks French inter- 
pretations of public law, finally affirmed that the rule 
should be applied to property in ships as well as 
property in merchandise, and ordered the release of 
the vessel. The decision will doubtless become a 
binding precedent, and, as such, deserves the attention 
of lawyers and statesmen. 

Another exemplification of the uncertainty of chem- 
ical testimony is found in the case of Dr. Paul 
Schoeppe, of Pennsylvania, who was accused, about 
three years since, of the murder of Miss Steinecke. 
At the trial the accused was found guilty, and his case 
was twice before the supreme court to no avail. He 
was sentenced to be hung; but scientific men, before 
whom the chemical evidence taken at the trial had 
been laid, declared that it was a disgrace to modern 
science, and entered their protest against the exe- 
cution of the prisoner on such evidence. The doctor’s 
friends, who, it appears, were both numerous and 
powerful, procured for him a second trial, although, 
as we are informed, not without the passage of two 
special acts of the legislature authorizing such a pro- 
ceeding. The new trial commenced last week at Car- 
lisle, and as the excitement and indignation of three 
years ago, which overwhelmed the accused, has now 
subsided, the verdict will be quite apt to settle the 
question whether he was before unwarrantably con- 
demned, or whether it is an example of the “law’s 
delays.” 


The disgrace of American civilization, especially in 
the west and south, is the frequency with which 
lynch law is brought into requisition. Much of the 
lawlessness of the southern States at the present time 
is due, doubtless, to the unsettled condition of society, 
and the inevitable consequences of a great and devas- 
tating civil war, and, in the far west, this summary 
mode of punishing offenders, although it can never 
be justified, may be the natural though deplorable 
outcome of a rude and new order of things, and a 
barbarous requirement, in some instances, of protection 
for society. Nevertheless, it is difficult to understand 
how the process of lynching an offender, however 
clearly guilty, or heinously wicked, can be any thing 
more than an outlet of the rage and venom of brutal 
characters, whose only law is their own natures, and 
whose “ruling passion” is for blood. No longer ago 
than the latter part of August, two cases of lynching 
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occurred in Tennessee; a white man was taken from 
jail and shot for murdering his wife, and a negro was 
also taken from custody and killed for being caught in 
the sleeping apartment of young ladies; and the affair 
is all the more inexcusable when it is remembered 
that the courts were in full and perfect operation and 
the culprits were in no danger of escaping. 


To be a judge in Missouri is not always safe 
(nor is it in Ireland), as was demonstrated a few 
months ago when Judge Stevenson, among others, 
was murdered by a mob in Cass county, for an alleged 
issue of fraudulent county bonds. But to be the 
widow of the murdered judge is certain to attract both 
attention and sympathy, even from the enemies of 
her former husband; it will not be either surprising 
or unjust, but rather an act of deserving and retribu- 
tive justice, though in a small way, if the widow of 
Judge Stevenson is successful in her recently com- 
menced suit against Sheriff Bryant and others, to 
recover pecuniary damages for causing the death of 
her husband, the amount claimed being limited by 
statute to $5,000. 


That “of the making of books, there is no end,” 
is a truism stronger now than in the times when 
the Bible was written. But if the books made were 
all good, useful and improving, we should be well 
pleased ; or if they were harmless, though not instruct- 
ive or elevating, we could find no fault; but where 
they are positively indecent and immoral, it is quite 
essential that they should be placed under the ban of 
the law. And the spectacle which was presented in 
the United States commissioners’ court at New York, 
recently, when three men were arraigned, charged 
with transmitting obscene publications through the 
mails, was one likely to encourage those who hope for 
an enforcement of the national laws upon the subject 
of obscene literature. 


The large number of cases of alleged wrongful and 
malicious commitment to insane asylums is happily 
attracting the attention of the State government, and 
an investigation has been ordered in the matter of the 
Bloomingdale Asylum. The attorney-general is a 
member of the committee of investigation, and he will 
doubtless emerge from the walls of the asylum and 
the razes of the proposed investigation fully prepared 
by the trying ordeal for the suggestion of any reform 
in the law of commitments, general or special, which 
may be needed. That some-modification of the pres- 
ent regulation is demanded, we deem altogether too 
apparent. 


The new Connecticut liquor law which is to go into 
effect on the 15th inst., although not absolutely pro- 
hibitory, is exceedingly stringent, and wears a sug- 
gestion of the genuine “ blue” to the lovers of the in- 
toxicating beverage. No licenses are to be granted un- 





tie county commissioners; and the latter are author- 
ized to revoke any license already given. The law fur- 
ther prohibits the sale of intoxicating beverages, to any 
minor, under proper penalties. If any one knowingly 
sells liquor to any drunkard, or to a husband or wife, 
after receiving a notice from either husband or wife not 
to sell to the other, or to any person already intoxi- 
cated, he may be punished by fine and imprisonment. 
If any intoxicated person does damage to the person 
or property of another, the injured party may recover 
the amount of damage, to an amount not exceeding 
$1,000, from the one who sold the liquor or from his 
sureties. Any person who shall keep a place in which 
it is reputed liquor is sold shall be liable to fine and 
imprisonment. All employees of a liquor seller are to 
be equally amenable with the principal for violation 
of the law, and every licensed person must have his 
license framed and hung up in his place of business, 


We print, to-day, a list of the cases decided by the 
present court of appeals since its organization, with 
a statement of where they are reported, if at all, 
below and above. This table has been prepared with 
great care, and will prove useful to the profession; 
especially so, if the trouble be taken to note the 
reports accordingly. 


The London Law Journal speaks of a recent case 
at the Guilford assizes, which has started the novel 
question as to the status of a divorced woman, and 
remarks, that “of course she is not a widow.” The 
law of England seems to recognize only two sorts of 
single women, widows and spinsters, and the query 
is reduced to this: Is she a spinster? Our contem- 
porary continues: “ Now, Mr. Wharton, in his admi- 
rable ‘Law Lexicon,’ defines spinster to mean ‘an 
unmarried woman, so called because she was sup- 
posed to be occupied in spinning.” To that definition 
he adds the following comment: “In Scotland, the 
wife’s or cognate side of the family is termed the 
‘spindle side,’ in contradistinction to the agnate or 
husband’s side, which is denominated the.“ spear” 
or sword side. The armorial bearings of the families 
of widows and spinsters are painted on this spindle, 
which is popularly termed a lozenge. Among the 
Romans, the bride, at a marriage, carried a distaff and 
spindle, with wool, as a type that she was, like a good 
housewife, to occupy herself in spinning, and in 
memory of Caia Cecilia, or Tanaquil, wife of Tar- 
quinius Priscius, a famous spinster. That spinning 
was eminently the duty of a housewife in the oldest 
times we learn from the most ancient Greek authors.” 
This commentary seems to regard what the woman is 
going to do rather than what she has been doing, and 
the title spinster becomes prophetic, not predicative. 
In Fletcher v. Krell, however, the defendant main- 
tained that the word “spinster,” if used as descriptive 
of a woman in a written contract, amounted to a 





less on the recommendation of the town selectmen to 


warranty of her condition at the moment she exe- 
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cuted the contract. So that, in his opinion, the plain- 
tiff. had committed a breach of warranty in entering 
his service as a governess under the title or style of 
a spinster, when, in fact, she had been married, 
although her marriage had been dissolved by the 
court. Ifthe word “spinster” bears this potent mean- 
ing in a contract, a fortiori, it bears it in the banns of 
marriage.” 


A contemporary has endeavored to guess the co- 
nundrum, “Why juries almost invariably believe the 
plaintiff's story in a case of breach of promise of 
marriage.” For ourselves, we confess that we regard 
it as a hopeless task to attempt to throw light on 
the subject. 

— i} 6 


NOTES OF CASES. 

If there was any doubt in regard to the position of 
Tlinois with reference to the liability of railroad com- 
panies for fires communicated by locomotives, it has 
been removed by Feut v. Toledo, Peoria and Warsaw 
R. R. Co., decided by the supreme court of that State, 
June 28, 1872. It will be remembered that in 7 P. 
and W. R. R. Co. v. Pindar, 5 Am. Rep. 57 (53 Ill. 451), 
the court held that in a case, where the question of 
proximate and remote damages should arise it would 
be for the jury. But in Feut v. R. R. Co., it was 
distinctly held that the question of remoteness was 
for the jury. The doctrine of Ryan v. R. R. Co., 35 
N. Y. 210, and Penn. R. R. Co. v. Kerr, 1 Am. Rep. 
431 (62 Penn. St. 353), was expressly repudiated ; and 
the court said that “if the fire is the consequence of 
the carelessness of the railway company, and the 
question of remote or proximate cause is raised, the 
jury should be instructed that so far as the case turns 
upon that issue, the company is to be held responsi- 
ble, if the loss is a natural consequence of its alleged 
carelessness,, which might have been foreseen by any 
reasonable person, but it is not to be held responsible 
for injuries which could not have been foreseen or 
expected as the results of its negligence or miscon- 
duct.” In this case the defense was placed on the 
ground that the company was free from liability, 
because the plaintiff’s house was set on fire, not 
immediately by cinders from the locomotive, but by 
the intermediate burning of another house, but the 
court overruled the point. In Kellogg v. R. R. Co., 
26 Wis. 225, decided in September, 1871, the supreme 
court of Wisconsin gave the subject of proximate 
and remote causes a thorough investigation, and came 
to the same corclusion as the supreme court of Ili- 
nois. So far as the adjudications go, the supreme 
court of Pennsylvania and the court of appeals of 
New York stand alone in their position that, at com- 
mon law, if fire is communicated from a locomotive 
to the house of A. and thence to the house of B., it 
is a conclusion of law that the railroad company is 
not responsible for the damageto B.’s house. See 
vol V, pp. 309, 341, 412. 








COURT OF APPEALS ABSTRACT. 
ADMINISTRATOR. See Assignment. 


APPEAL. 

Action to set aside a compromise of four actions 
pending in the supreme court, and to restrain the sale 
of certain lands upon a decree entered in pursuance of 
such compromise. Plaintiff obtained a temporary 
injunction restraining the sale, which was upon motion 
dissolved. Held, that an order granting or withhold- 
ing a temporary injunction, when it does not neces- 
sarily dispose of the merits of the action, does not 
necessarily affect a substantial right, but it does in- 
vol¥e a question of discretion. It is not therefore 
appealable to this court. Paul v. Munger et al. Opinion 


by Allen, J. 
See Referee. 


ASSIGNMENT. 

Action to foreclose a bond and mortgage executed 
by defendants, O. and W. toH., president of the bank 
of H. The complaint sets out the bond and mortgage, 
alleges an assignment thereof to B., the death of said 
B., and the appointment of plaintiff as his adminis- 
trator. Defendant M. was a grantee of the mortgaged 
premises. His answer contained a general denial, and 
set up arelease by the mortgagee, and a purchase by 
M., in reliance upon such release. It was claimed that 
the assignment from H., president of the bank of H., 
to the plaintiff’s intestate, was without authority, and 
conveyed no title to the mortgage in suit, the mort- 
gage being in amount over $1,000, at the time when it 
was assigned, that the transaction is obnoxious to a 
provision of the Revised Statutes relating to moneyed 
corporations. 1R. 8. 591,88. It was further claimed 
that the consideration for the assignment expressed 
upon its face is but one dollar, and that there is no 
proof of any greater consideration. That it was in 
fact in consideration of a private indebtedness of the 
president. Held, that when a complaint alleges the 
death of the intestate, and the due and legal appoint- 
ment of the plaintiff as the administrator of the estate, 
and the answer contains only a general denial of those 
allegations, the letters of administration in due form, 
produced in evidence, are sufficient prima facie to 
establish the representative character in which the 
plaintiff assumes to sue; that section 8, 1 R. 8S. 591, 
which prohibits the transfer of the assets of a moneyed 
corporation exceeding $1,000, without a previous reso- 
lution of its board of directors, is not applicable toa 
banking association organized under the provisions of 
the general banking laws of 1838 (ch. 260, Laws of 
1838), and the various acts additional and amendatory 
thereof; that, in the absence of proof to the contrary, 
the law presumes against a debtor, that the assignment 
of the demand against him was made with due 
authority and upon good consideration. The fact that 
an assignment by a president of a bank was made in 
consideration of a private indebtedness, is not enough 
to raise a presumption in favor of the debtor; that 
the assignment was without authority and in violation 
of duty ; it does not affect the validity of the assignment. 
Also, held, that, as the assignments of the mortgages 
to the plaintiff’s intestate were on record before 
the release was executed, they were constructive 
notice that the assignee could no longer deal with the 
mortgaged interests. A subsequent discharge or 
release of the mortgage by him is invalid. Belden v. 
Meeker. Opinion by Folger, J. 
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BANKING ASSOCIATION. See Assignment. 
BILLS AND NOTES. See Promissory Note. 
CONTRIBUTION. See Support of Poor. 
EJECTMENT. See Tax Deed. 


FRAUDULENT CONVEYANCE. 

Action in the nature of a creditor’s bill to reach cer- 
tain real estate alleged to have been conveyed with 
intent to cheat and defraud creditors. The convey- 
ance purports to be for a valuable consideration. The 
plaintiffs knew of the deed more than six years prior 
to the commencement of the action, but they did not 
know it was without consideration until within six 
years. Held, that the fact that a deed is without con- 
sideration, if the grantor is insolvent at the time, is a 
controlling fact on the question of fraud. Knowledge 
by the creditor of the existence of this conveyance, 
and of the indebtedness of the grantor, without 
knowledge that the conveyance was voluntary and 
without consideration, could not be deemed knowl- 
edge of the facts constituting the fraud. Until he 
learned the fact last mentioned, he cannot be said to 
have discovered the facts constituting the fraud. 
Also, held, that the referee would be justified in find- 
ing that the suit was commenced within six years after 
the discovery of the fraud, and such finding, if not 
expressly made, may be supplied by intendment in 
support of the judgment. Erickson et al. v. Quinn. 
Opinion by Rapallo, J. 

HIGHWAY. See Railroad Company. 
HUSBAND AND WIFE. See Tenant in Common. 
INJUNCTION. 
JURISDICTION. See Patent. 
MANUFACTURING CORPORATION. See Stockholder. 
MORTGAGE. See Assignment. 


NAVIGATION. 


See Appeal. 


See Negligence. 


NEGLIGENCE. 


Action for negligence in the management and navi- 
gation of defendant’s ferry-boat, in running into plain- 
tiff’s canal boat, which was one of a tow. It was 
claimed that the vessel towing the boat was navigating 
the waters of the bay and harbor of New York without 
the particular lights required by the act of congress for 
vessels of that character. She had lights forward and 
aft, and a red light on the pilot house, and the wit- 
nesses stated they were the usual lights for tug-boats, 
but they did not conform to the acts of congress. 

Held, that as the lights usually carried by vessels 
having boats in tow, or used for towing boats in the 
harbor of New York, they were notice to the defend- 
ant’s master and pilot that the vessel carrying and 
exhibiting them was used as a tug-boat, and was liable 
to have boats in tow; and the fact that they were not 
the lights prescribed by law did not excuse the defend- 
ant from the exercise of proper care in approaching or 
passing her. That if the vessel had been without sig- 
nals of any kind, and had negligently, or even reck- 
lessly, undertaken to navigate the harbor in a dense 
fog, and under circumstances in which she should have 
come to anchor, still, it was the duty of the master or 
other person in charge of the ferry-boat, upon discov- 
ering her situation and the danger of a collision, to use 
all the usual and proper means to avert the danger. 
When the boats came in sight of each other both were 
bound to accept the situation and do what was neces- 
sary and could be done, with safety, to prevent injury 





from collision; and if, from that time, the one did all 
that could have been done, and the other omitted to 
do any thing, or did not that which prudent and discreet 
navigators would have done, and which, if done, would 
have prevented the collision, the latter is legally charge- 
able with the consequences. If an injured vessel is 
proved to have been sailing, at the time of the injury, 
without the proper cautionary signals, the presumption 
may be, under some circumstances, that the collision 
resulted from the want of them, and devolve it upon the 
owner to prove the contrary, but when evidence is 
given tending to prove that the injury resulted solely 
from other causes, it becomes a question of fact for the 
jury. Hoffman et al. v. Union Ferry Co. of Brooklyn. 
Opinion by Allen, J. 


PARTITION. See Tenant in Common. 


PARTNERSHIP. See Promissory Note. 


PATENT. 

Action in equity upon a bond given by defendants 
to the plaintiff, conditioned that if upon due examina- 
tion of the record in Washington, and of the letters 
patent granted, etc., it shall appear to be a fact that cer- 
tain letters patent then sold to plaintiff for making paper 
were good and valid, and secured the exclusive right 
thereto, etc., then the bond to be void. Averment 
that they were not good, etc., but utterly valueless, 
and secured no right to the patentee; prayer, that the 
contract of purchase be declared void, and the note 
given therefor, of $3,000, be delivered up to be can- 
celed, etc., and for damages, issue thereon. Held, 
that a State court has jurisdiction of an action founded 
upon a contract, although the validity of a patent may 
be involved therein. Middlebrook vy. Broadbent et al. 
Opinion by Peckham, J. 


POOR PERSONS. See Support of Poor. 


PROMISSORY NOTE. 


Action on a note given to R., plaintiffs’ intestate, for 
$1,000, payable in six months. At the same time he 
entered into an agreement, from which it appears that 
the plaintiffs’ intestate advanced to the defendant 
$2,000, to be invested as his share of the capital in a 
firm of which defendant was a partner. R. was to 
receive and retain defendant’s share of the profits until 
the $2,000 was paid, and after that one-half the proceeds 
of the business. The note was stated to be given to 
secure R. against one-half the loss said capital might 
sustain. Held, that no recovery could be had against 
the defendant to an amount greater than one-half of 
the loss shown to have been sustained in the business. 

That two cotemporaneous writings, between the same 
parties upon the same subject-matter, may be read and 
construed as one paper. If one of the writings is 
negotiable paper, in an action between the parties to it 
or their representative, the same rule applies. Rogers 
et al. vy. Smith. Opinion by Folger, J. 


See Statute of Limitations. 
RAILROAD COMPANY. 


Action for causing the death of plaintiff’s testator, 
by collision with defendant’s cars at a highway crossing. 
It appeared that the testator approached the crossing 
upon a road crossing the track at an angle of forty-five 
degrees, with a slight wind blowing from him toward 
the approaching cars; that the train approached from 
the east, running through a cut; that these and some 
other circumstances prevented the hearing of the noise 
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made by the train, and rendered it highly probable 
that the testator, if attentive and listening for the 
sound, could not have heard it while riding in his 
wagon, which he was driving upon a slow trot or walk, 
until he got upon or so near the track as to prevent 
him from extricating himself from the danger. 
Against this there was nothing in conflict except the 
fact that the noise made by a train while running 
at the rate of speed of the one in question, can 
usually be heard at considerable distance. The 
court nonsuited plaintiff. Exceptions heard at first 
instance at general term, where new trial was granted. 
Held, that the law required of the testator the exer- 
cise of such a degree of care as prudent persons, know- 
ing the danger, would take to shield themselves from 
njury therefrom. This requires a vigilant use of the 
eyes in looking, and of the ears in listening, upon 
approaching a highway crossing, to ascertain whether 
there is a train approaching, and that if by the vigilant 
use of these faculties, while approaching the crossing, 
the vicinity of such a train may be discovered by the 
traveler in time to avoid a collision therewith, the 
omission so to exercise them, and thus avoid an injury, 
is such negligence as will bar a recovery therefor. It 
does not require him to stop for the purpose of listen- 
ing. If, with a team, it does not require that he should 
get out of the vehicle in which he is riding, leave his 
team, and go to the track for the purpose of looking, 
or to rise up in his vehicle and go upon the track in a 
standing position to enable him to obtain a better view 
of the track; that these questions should have been 
submitted to the jury, Davis v. N. Y. C. & H. R. R. 
R. Co. Opinion by Grover, J. 


REDEMPTION. See Tax Deed. 


REFEREE. 

The remedy for the refusal of a referee to insert in a 
case matter relating to points or claims alleged to have 
been actually made upon the trial before him, is by 
motion to the court below, before the argument of the 
appeal from the judgment, to compel the referee, in 
settling the case, to insert such matter, and to send 
the case back to him for further findings, if it should 
be made to appear that they were necessary to a proper 
review of the judgment. A decision made by a_referee 
in the settlement of a case cannot be appealed from. 
The introduction in the judgment roll of papers show- 
ing that the referee had, on the settlement of the case, 
improperly refused to allow parts of the proposed case, 
would raise no question which could be considered on 
appeal from the judgment. A party cannot require a 
referee to find facts and conclusions of law against him 
in such form as he may frame, and to allow excep- 
tions to such adverse findings and conclusions. Lefler 
v. Field. Opinion by Rapallo, J. 


SALE. See Vendor and Vendee. 


STATUTE OF LIMITATIONS. 

Action on a promissory note: payable on demand 
with interest: defense: statute of limitations. — Held, 
that a promissory note payable on demand, whether 
with or without interest, is due forthwith, and may be 
sued without demand, .and an action thereon against 
the maker is barred by the statute of limitations unless 
brought within six years after its date. Wheeler v. 
Warner. Opinion by Peckham, J. 


STOCKHOLDER. 


1. Action by judgment creditor of the Empire Mould- 
ing and Planing Company to recover amount of judg- 
ment of defendant, as a stockholder of said company, 
upon the ground that the stock was not paid in, and 
that no certificate of payment, as required by law, was 
filed. The whole stock of the company was issued to 
defendant in payment for certain machinery and per- 
sonal property sold by him to the company. Held, 
that the capital stock of corporations, organized under 
the provisions of the act of 1848 (chap. 40) for the or- 
ganization of manufacturing corporations, and section 
2 of the act of 1853 (chap. 333), amending the same, may 
be paid in money orin mines, manufactories and other 
property necessary for their business, or part in money 
and part in property; and, when fully paid in, either 
way, and the certificate filed, the stockholders are 
released from personal liability. But the transaction 
may be impeached for fraud; and if a creditor of the 
corporation can, by competent evidence, show that 
the purchase of the property and the issue of the stock 
was fraudulent and an evasion of the law, he may 
recover in an action against such original stockholder 
and party to the fraud as if no payment had been 
made or certificate filed. Boynton v. Hatch. Opin- 
ion by Allen, J., Church, Ch. J., and Rapallo, J., con- 
curring. 

2. When all ora portion of the capital stock is paid in, 
in property, the certificate required by section two of 
the act of 1853 must state the value of the property. 
The price agreed to be paid by the company is only 
prima facie evidence of its value, and an agreement 
to pay more than its value is no protection to the 
holder of stock issued in payment of property at such 
excessive price, from the liability by the act of 1848. 
The value of the property is competent evidence, under 
an allegation, that the capital stock has not been paid 
in. It is not necessary to prove fraud. Ib. Opinion 
by Grover, J., Peckham and Folger, JJ., concurring. 


SUPPORT OF POOR. 


Action to recover an amount directed to be paid by 
defendant, by an order of the court of sessions of 
Cortland county, providing for the support of the 
aged father of defendant. The order was made in pro- 
ceedings under 1 R. 8. chapter 20, title 1, and directed 
the father to be supported by his two sons, one to 
pay $1.91 per week, and the other to pay $1.09 per 
week. Held, that in proceedings for the support of 
indigent persons, the court of sessions is authorized by 
section four of the act, in case one of two persons is 
unable to contribute equally his entire proportion of 
such support, but is able to contribute something, to 
require such person to contribute according to his 
ability, and to require the other to pay the residue. 
Also, held, that, as the order recited that the two are 
of sufficient ability, and directed what each one was to 
pay, this was, in effect, a determination that one was 
unable to pay his entire proportion, but was able to pay 
the sum fixed by the court. This was authorized by 
the statute and the order was valid. Stone, Sup’t of 
the Poor, v. Burgess. Opinion by Grover, J. 

TAX DEED. 

Action of ejectment. — Plaintiffs proved a prima facie 
title to the premises, and rested. Defendant then intro- 
duced a deed from the comptroller of this State, dated 
in 1828, given upon a sale by the State in 1824, for the 





See Fraudulent Conveyance. 





non-payment of taxes, and regular conveyances there- 
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under to him in the year 1846, and possession thereunder 
by him from 1846 up to 1858, the time of the commence- 
ment of this suit. Plaintiffs then proved, by the files of 
the Ulster Plebeian, a public newspaper published in the 
county of Ulster, that the only notice of the expiration 
of the time for redeeming land sold for taxes in 1826, 
published in that paper, was one published for six weeks 
successively, commencing first on the 24th of October, 
1827. The tax sale in 1826 closed on the 27th day of 
April, 1826. The files of the paper produced extended 
from July, 1825, to July, 1830, inclusive. The court 
directed a verdict for plaintiffs. 

Held, that the provisions of the act of 1823 (§ 43, 
ch. 242, Laws of 1823), requiring the comptroller to 
publish notices, stating when the time for the redemp- 
tion of lands sold for taxes will expire, is peremptory. 
That the publication of such notices for the time speci- 
fied, to wit, six weeks successively, once in each week, 
is required to be completed six mont: prior to the 
expiration of the two years allowed fo edemption. 
This provision was intended to protect th nd owner, 
and, unless complied with, no title passed | = he comp- 
troller’s deed. The comptroller’s deed, ah agh con- 
clusive as to the regularity of the sale,isnot naclusive 
as to such publication after the sale Also, ld, that 
mere lapse of time before bringing an acti «, where 
possession under the comptroller’s deed has not been 
for a sufficient length of time to bar an action under 
the statute of limitations, is not conclusive evidence 
of a full compliance with the requirements of the act. 
Westbrook et al. v. Willey. Opinion by Peckham, J. 


TENANT IN COMMON, 


Action for the partition of certain real estate, of 
which the parties, who are husband and wife, are 
seized as tenants in common. Two deeds, made in 
1864, were introduced in evidence on the trial before 
the referee, which were not stamped. Held, that it is 
not in the constitutional power of congress to prescribe 
for the States a rule for the transfer of property within 
them. The deed was not invalid, although not stamped. 
A wife owning real estate, as atenant in common with 
her husband, can maintain an action against him for 
the partition thereof. Moore v. Moore. Per Curiam. 

TRAVELER. See Railroad Company. 
VENDOR AND VENDEE. 

Action for certain wines and casks alleged to have 
been sold by plaintiff to defendant. The contract for 
the sale was by parol. The wines were delivered at a 
railroad depot by the vendor, in conformity with the 
terms of the contract of sale to be forwarded. They were 
received at plaintiff's place of business. Held, that no 
act of the vendor alone, in performance of acontract of 
sale void by the statute of frauds, can give validity to 
such a contract. Where no part of the price is paid by 
the vendee, there must be not only a delivery of the 
goods by the vendor, but a receipt and acceptance of 
them by the vendee to pass the title or make the 
vendee liable for the price; and this acceptance must 
be voluntary and unconditional. Even the receipt of 
the goods, without an acceptance, is not sufficient. 
Some act or conduct on the part of the vendee, or his 
authorized agent, manifesting an intention to accept 
the goods as a performance of the contract, and to 
appropriate them, is required to supply the place of a 
written contract. Also, held, that the evidence of a 
bona fide attempt, immediately on the receipt and 
examination of the wine by the vendee, to send a mes- 





sage to the vendor declining to accept the wine, is 
proper as part of the res geste, and material as explain- 
ing and qualifying his conduct in receiving the wine 
into his store and allowing it to remain there, and 
competent to rebut any presumption of an acceptance 
arising from their retention by him, although such 
message never reached the vendor. Caulkins et al. v. 
Hellman. Opinion by Rapallo, J. 


a <a 


GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT. 
Marcu, May anD JUNE TERMS, 1872. 


AGENCY. See Ratification and Railroads, 5. 


BONA FIDE PURCHASER. 

Plaintiff, as the owner of certain lands taken by the 
capitol commissioners, under chapter 830, Laws 1868, 
received from them acertificate of indebtedness for 
$10,000; this he intrusted to defendant Miller, to be 
eashed, with the understanding that if Miller failed 
in that within three weeks, he was to return the certi- 
ficate and execute the following assignment: ‘ $10,000, 
for value received, I hereby transfer, assign and set 
over to Isaac Miller the within described amount, say 
ten thousand dollars.’’ At the time Miller made false 
representations to plaintiff, as to his property and 
responsibility; more than three weeks afterward Mil- 
ler transferred said certificate by a similar assignment 
to the defendant’s bank, and received the money 
therefor, which he appropriated to his own use. The 
bank had no knowledge of the agreement. At the 
trial plaintiff’s complaint was dismissed as against the 
bank. Held, by the general term, that the assignment 
was sufficient to clothe Miller with the apparent title 
to the certificate, and that the case was therefore con- 
trolled by McNeil v. Tenth National Bank, 46 N. Y. 
325. Judgment affirmed, with costs. Moore v. Miller 
and Metropolitan National Bank. Opinion by Potter, 
J., Miller, P. J., and Parker, J., concurring. 


COMPENSATION. See Railroads, 1. 


CONSTITUTIONAL LAW. 


Taking private property for public use.— The A. & W. 
S. R. R. Co. acquired title in fee by grant to certain 
lands in the village of Greenbush. The B. & A. R. R. 
Co. succeeded to the rights of the A. & W. 8. R. R. 
Co., and used the land referred to for its tracks. Sub- 
sequently, the legislature, by chapter 383, Laws 1854, 
authorized the authorities of the village of Greenbush 
to lay out certain streets therein, one of which crossed 
the lands referred to, and the act made no provision 
for compensation. In 1870 the authorities of the vil- 
lage of Greenbush proceeded to lay out one of the 
streets authorized by the act, across the lands men- 
tioned, without giving the B. & A. Co. any compensa- 
tion. Thereupon, this action was brought to enjoin 
the laying out of such street. The action was tried by 
the court, who gave judgment for the defendants. 
Held, by the general term, that although a railroad 
company may acquire title in fee to lands by grant 
(Nichall vy. New York & Erie Railroad, 12 N: Y. 121, 
127), it can do so only for the purposes of its incorpora- 
tion; that their power to hold lands was acquired 
solely by legislative grant, and the legislature in the 
grant reserved the right to alter, modify or repeal their 
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charters; that by chapter 140, Laws 1850, sections 18, 50, 
all lands acquired by any railroad company for the 
purposes of its incorporation shall be deemed to be 
acquired for public use; that, therefore, the legislature 
may take the lands of railroad companies for the pub- 
lic use without violating the obligation of contracts, 
or the constitutional provision that private property 
shall not be taken without just compensation. Alvany 
Northern Railroad Co. v. Brownell, 24 N. Y. 345; Mat- 
ter of Kerr, 42 Barb. 119-121; Sixth Avenue Railroad 
Co. v. Kerr, 45 id. 138. Judgment affirmed, with costs. 
Boston and Albany Railroad Co. v. The President, etc., 
of the village of Greenbush. Opinion by Potter, J., Mil- 
ler, P. J., and Parker, J., concurring. 


CONTEMPT. 


Certiorari: one of the justices of the supreme court 
toreview the discharge of the respondent upon habeas 
corpus. —It appeared from the sheriff’s return to the 
writ, that the respondent, as an executor, had been 
ordered by the surrogate of Rensselaer county to pay the 
sum of $5,876.58 to certain persons; that that sum had 
been demanded of the respondent, and on his refusal 
to pay, he had been brought before the surrogate by at- 
tachment, and admitted his refusal and neglect to pay 
said sum ; the surrogate thereupon made an order recit- 
ing these facts, and adjudging that respondent had been 
guilty of misconduct, which prejudiced the parties to 
whom the money had been ordered to be paid to the 
amount of the said sum, and proceeded as follows: 
‘““Which said sum is hereby imposed upon him, the 
said Watson, as a fine for his aforesaid misconduct and 
contempt,” and it was further ordered that respondent 
be committed to the common jail till he shall pay the 
fine; and that a warrant issue to the sheriff. A war- 
rant issued accordingly, and respondent was imprison- 
ed until discharged under writ of habeas corpus. 
Held, by the general term, that the discharge was 
right. In cases of contempt committed by the non- 
payment of money in disobedience of a rule, the R. 8. 
require that the warrant set forth the charge. 2R. 
8. 567, § 40, subd. 3. Power is conferred upon surro- 
gates’ courts, to enforce all lawful orders by attach- 
ment which shall be in form similar to that used by the 
courtof chancery in analogous cases. 2 R. 8. 222, § 6. 
Surrogates’ courts, not being of record, possess no 
common-law powers to this end. And the remedy 
given being a statute remedy, they can pursue no other, 
the statute recognize two classes of contempt, with dif- 

ferent punishments, Criminal contempts. 2 R. S. 
278, § 10. 2. Proceedings as for contempts in civil 
cases. 2 R.S. 534,535. In the second class section 1 
enumerates the character of the contempts. They are 
cases where the misconduct defeats, impairs or preju- 
dices the rights or remedies of a party, and they include 
orders for the non-payment of money in cases where by 
law execution cannot be awarded for the collection of 
such sum; section 3 again excepts cases of disobedience 
to arule or order requiring the payment of money ; sec- 
tion 4 provides for the case which has been excluded 
and excepted from the previous sections, as follows : 
“When any rule or order of court shall have been 
made forthe payment of costs, or any other sum of 
money, and proof by affidavit shall have been made of 
the personal demand of such sum of money, and of a re- 
fusalto pay it, the court may issue a precept to commit 
the person so disobeying to prison until such sum, and 
the costs and expenses of the proceedings, be paid.” 


other remedies, and, by the ordinary rule of construc- 
tion, the surrogate cannot therefore inflict a fine and 


commit upon thefine. He can employ no remedy but 
the precept mentioned in the fourth section. That pre- 
cept is the ordinary execution against the body, in the 
nature of a ca. sa., which was used in the court of 
chancery. People v. Spaulding, 10 Paige, 287; Van 
Wesel v. Van Wesel, 3 id. 43, 44. The meaning of 2 
R. 8. 222, which gives the surrogate power to enforce 
all lawful orders, is, therefore, that he shall have this 
power in the prescribed way; and that excludes every 
other way. This construction is supported by People 
v. Cowles, 4 Keyes, 46, and Brush v. Lee, 6 Abb. Pr. N. 8. 
56. Seaman v. Duryea, 11 N. Y. 325, is not applicable. 


It does not appear whether the imprisonment was upon 


a fine, or upon a ca. sa., under section 4, and the decision 
went upon the ground that the precept recited the pro- 
ceedings over which the surrogate had jurisdiction, this 
was prima facie sufficient. Nor is the argument sound 
that the surrogate could not imprison without first 
filing written interrogatories, and giving respondent 
opportunity to answer them. That practice is demand- 
ed only where punishment can be inflicted by fine. 
People v. Cowles, 4 Keyes, 46. Order affirmed. Matter 
of Abram E.Watson. Opinion by Potter, J., Miller, P. 
J., and Balcom, J., concurring. 


DAMAGES. See Seduction and Railroads, 1. 


EQUITY JURISDICTION. 


Bill of peace: action quia timet : action wnder 2 R. S. 
312, title 2.— Action for the construction of a will 
and for judgment, that plaintiff was seized in fee of 
certain real estate of which he was in possession. By 
the will the premises were devised to the defendant, 
Julia. Then followed aclause by which, if valid, re- 
mainders were created in favor of the other defend- 
ants, one the defendant Julia had conveyed to plaintiff, 
and he was in possession under her deed. The other 
defendants answered, claiming that they were entitled 
to an estate in remainder upon Julia’s death. At the 
trial the complaint was dismissed upon the pleadings. 
1. Held, by the general term, that a motion at the trial, 
to dismiss for defects in the pleadings, differs from a 
demurrer only in a discretionary power of amend- 
ment in the court, which is not reviewable. Hammond 
v. Tilotson, 18 Barb. 332; Onderdonk v. Mott, 34 id. 106. 
2. Held also, that plaintiff must show a legal right to 
maintain his action, and this involves the necessity of 
showing whether it is an action at law or in equity. 
The two remedies are still distinct. A plaintiff cannot 
obtain legal relief in an action of purely equitable 
cognizance, nor equitable relief in an action of purely 
legal cognizance. If plaintiff’s form of action is 
equitable, he must maintain it upon equitable grounds 
or fail, though he prove a good cause of action at law. 
Mann v. Fairchild, 2 Keyes, 111, 112; Heywood v. City 
of Buffalo, 14 N. Y. 540; Onderdonk v. Mott, 34 Barb. 
113. 35. Held also, that the heir at law, a devisee of a 
testator who claims a mere legal estate in real property 
when there is no trust, cannot maintain an action for 
the construction of a will. Such questions belong ex- 
clusively to courts of law. Bowes v. Smith, 10 Paige, 
193. 4. Held also, that the complaint cannot be sus- 
tained as a bill quia timet. Story s Eq. Jur., §§ 852-878, 
958. Held also, that the complaint cannot be sustained 
as a bill in the nature of a bill quiatimet. 5. Hel? also, 
that the complaint cannot be sustained, under 2 R. S. 





This section prescribes the remedy, and excludes all 


812, as a proceeding to compel the determination of 
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claims to real property, because it does not state that 
defendants ‘ unjustly claim title to such premises.”’ It 
could have been sustained as against the infant defend- 
ants. §3. And, were it sufficient as to the others, an 
adjudication upon the legal rights of one or more of 
several tenants in common separately would have 
been neither wise, discreet nor just, and would have 
opened a door for renewed litigation. Judgment 
affirmed, with costs. Bailey v. Southwick et al. Opinion 
by Potter J., Miller, P. J., and Parker, J., concurring. 


EVIDENCE. 


1. Presumption of release: estoppel.— Action for rent 
upon an indenture executed August 22, 1805, by 
S. Van Rensselaer to one Young, conveying the 
premises described therein, to have and to hold to the 
grantee, his heirs and assigns forever. ‘‘The said gran- 
tee, his heirs and assigns, yielding and paying there- 
for unto the said Van Rensselaer, his heirs and 
assigns,’’ arent certain, with a covenant on the part 
of the grantee, his heirs, executors, administrators 
and assigns, to pay said rent forever. This indenture 
came to the plaintiff by assignment from Van Rens- 
selaer. The defendant obtained title to the premises 
described in said indenture by two deeds; one dated 
October 19, 1842, from one Cole, conveying an estate 
in remainder, subject to a life estate in one Merchant, 
referring to the said indenture, and expressed to be 
subject to the rents due and to become due to 8. Van 
Rensselaer, his heirs, assigns and representatives; one 
second deed was from Merchant, conveying his life 
estate, dated 1850, and containing like provisions in 
regard to the indenture and rents as the former deed. 
It did not appear that any rent had ever been paid 
upon the indenture, or did it appear affirmatively that 
none had been paid between 1811 and 1844, and that 
none had ever been paid or demanded of defendant, 
and that no release of the rent had been given since 
1839. This was the second trial. Upon the first plain- 
tiff had judgment, which was reversed by the general 
term (Lyon v. Chase, 51 Barb. 14, argued with this 
case) upon the present trial, which was before a ref- 
eree, plaintiff had judgment again, and defendant 
appealed. Held, by the general term, upon the 
authority of Freeman v. Auld, 44 N. Y. 50, that by 
receiving his title subject to the payment of the rents 
upon the indenture, defendant was estopped from 
denying that they were liens, or that the covenants 
were in force; but, if not, that the deeds amounted 
to explicit admissions in writing by the grantors of 
the subsistence of the covenants, which is sufficient to 
rebut the presumption of release or extinguishment. 
Cheever v. Perley, 11 Allen, 587, 1 Cow. & Hill’s Notes, 
817 (ed. 1839), and the defendant acquired no better 
title than his grantors had; that by the ordinary rule 
the payment of the rents was chargeable upon the life 
estate. The lapse of time, therefore, should date from 
Merchant’s deed and would be twelve years; but if it 
dated from Cole’s deed, there is less than twenty years, 
which is not sufficient, without additional circum- 
stances, to raise the presumption of release or extin- 
guishment. Judgment affirmed, with costs. Lyon v. 
Odell. Opinion by Porter, J., Miller, P. J., and Parker, 
J., concurring in the result. 

2. Presumption of release: presumption of identity: 
ancient deed: proof of possession — Action for rent upon 
an indenture similar to that in the preceding case, 
purporting to have been executed by S. Van Rensse- 
laer to one Abner Bull March 11, 1794. In 1817 one 





Edward Carr conveyed to one Peleg Carr the premises 
owned by the defendant, subject to arent certain to 
Van Rensselaer. These premises were then, and fora 
long time had been, known as the ‘‘ Abner Bull farm,”’ 
but there was no other evidence of its identity with 
the premises described in the indenture, except that 
both were in the sametownship. The descriptions did 
not correspond, nor did the deed at all refer to the 
indenture. In 1839 Peleg Carr, by a conveyance upon 
the back of the former deed, granted to defendant all 
his right, title, interest, etc., in ‘‘the within premises.” 
It did not appear that any rent had ever been paid 
upon the indenture, nor that it had not been paid 
prior to 1839; but it did appear affirmatively that no 
rent had ever been paid by defendant, or demanded 
of him, and that ao release or discharge of the rent 
had been given sinse 1839. Van Rensselaer’s interest 
in the indenture had come to the defendant by assign- 
ment. The execution of the indenture was not proved. 
This case has been twice tried. On the first trial 
plaintiff had judgment, which was reversed by the 
general term. See Lyon v. Chase, 51 Barb. 14, argued 
with this. At the present trial, before a referee, plain- 
tiff had judgment, and defendant appealed. Held, by 
the general term, that the deed of 1817 showed the 
rent was then a subsisting obligation, as in the pre- 
ceding case, but that the deed of 1839 did not have 
that effect, since it only conveyed Carr’s interest, and 
he might have obtained a release between those dates, 
as far as appeared from the deed; that there are two 
presumptions of extinguishment known to the law. 
In the case of an obligation wiich can be extinguished 
by an act in pais as payment, there is an absolute 
presumption of satisfaction, a presumption of law, 
after twenty years, which can be rebutted only by 
some act of unequivocal recognition like part payment, 
or a written admission. There is also another pre- 
sumption, in the nature of evidence, which can be 
drawn by a jury from all the circumstances of a case 
in less than twenty years. Cheever v. Perley, 11 Allen, 
587; 1 Greenl. Ev., § 39; Botts v. Ballman, 1 Yeates, 
584; Cottle v. Payne, 3 Day, 289; Winstanly v. Savage, 
2 McCord’s Ch. 435; Coldhawk v. Duane, 2 Wash. C. C. 
823; Blake v. Cuash, 3 McCord, 340, 348; Henderson v. 
Hamilton, 1 Hall, 314; Jackson v. Pratt, 10 Johns. 381; 
Bander v. Snyder, 5 Barb. 63. 

But where the obligation can only be extinguished 
by deed the rule is different. In that case there is no 
presumption of law, but there is the same presumption 
in the nature of evidence. Woodsall, 487; Runn. 276; 
1 Phil. Ev. 160, ed. 1839; Eldridge v. Knott, Cowp. 
214; Hull v. Horner, id. 102; 2 Burr, 1071; Palmer v. 
Wetterball, 1 Ch. Cas. 184; Collet v. Jaques, id. 120; 
Boteler v. Massey, Rep. Temp., Finch, 241; Livingston 
v. Livingston, 49 C. R. 287; Jackson v. Davis, 5 Cow. 
130; Failing v. Schenck, 3 Hill, 345, 346; Cole v. Patter- 
son, 25 W. R. 456, 458; Bailey v. Jackson, 16 Johns. 211; 
Tyler v. Heidorn, 46 Barb. 462, 463. Such instruments 
as this indenture are deeds of assignment, leaving no 
estate, reversion or possibility of reverter, in the 
grantor, and do not create a rent service. De Peyster 
v. McMichael, 6 N. Y. 507; Van Rensselaer v. Hays, 19 
id. 68; Van Rensselaer v. Dennison, 35 id. 399. But 
they do create a rent charge, which is properly styled 
“yrent.’’ Cases above, also, Van Rensselaer v. Ball, 19 
N. Y. 107; Van Rensselaer v. Snyder, 13 id. 299; Van 
Rensselaer v. Read, 26 id. 564; Hunt v. Comstock, 15 
W. R. 655; De Peyster v. McMichael, 6 N. Y.507; Tyler 
v. Heidorn, 46 Barb. 450; that the grantor’s interest is 
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an hereditament, descendible and inheritable. Cases 
above, and McCall v. N. Y. & Erie R. R., 12 N. Y. 131. 
It follows that any release of the rent must be by deed, 
therefore there can be no presumption of law from 
lapse of time, but a presumption in the nature of evi- 
dence may be drawn from all the facts in the case as a 
jury would draw an inference of fact. Lapse of time 
is a circumstance, but, perhaps, not of itself sufficient. 
In this case, the period from 1817 to 1839 must be laid 
out of account, because it does not appear, affirma- 
tively, that the rent has not been paid. Tyler v. Hei- 
dorn, 46 Barb. 461, there remains a period of twenty- 
five years during which rent has not been paid, or 
demanded. It is claimed that the presumption of 
release is rebutted by the proof that no release has 
been given. It is answered that the presumption does 
not at all depend upon the truth of the matter. 

In Hillary v. Waller, 12 Ves. 252, 266, it is said to rest 
upon the ground that there are no means of creating 
belief or disbelief, but it is not saying that you can 
presume against your belief. In Eldridge v. Knott, 
Cowp. 214, it is said to be for the purpose of quieting 
the possession. But the same case draws a distinction 
between a presumption to sustain a right and one to 
defeat a right. But many cases put it upon the pre- 
sumed intention of the releasor. Giles v. Baremore, 5 
Johns. Ch. 550; Jackson v. Welden, 3 Johns. 283, 290. If 
this be so, then, as soon as the intention is established, 
the fact becomes immaterial. But this is opposed to 
the rule under which the presumption is drawn. It is 
said to be in the nature of evidence of arelease. But, 
if that is all, evidence that a release has not been given 
will rebut it. Again, all the cases hold that an 
acknowledgment by the releasee will rebut it. But, if 
the intention of the releasor is the ground, how can 
the admission of any one else affect that? The con- 
clusion is, that some weight must be given to the 
proof that there is no release. That fact may be im- 
portant in ascertaining the releasor’s intention, and a 
greater lapse of time and more unequivocal acts ought 
to be required, than if there were no such fact. On 
the former appeal there was no such proof, and it was 
held, that the presumption should have been drawn 
after twenty-two years. Lyon v. Chase, 51 Barb. 14. 
That is the only reported case where a presumption has 
been drawn in less than thirty years. The proof that no 
release has been given is sufficient to distinguish the 
cases, and sustain the referee’s finding. Held, also, 
that the rule that persons of the same name will be 
presumed to be the same person, in absence of proof 
that there are two persons of that name (2 Cow. and 
Hill's Notes, 130, ed. 1839) should be applied to par- 
cels of land owned by the same person, in ascertaining 
facts relating to ancient possession; that, therefore, 
“the Abner Bull farm’”’ will be presumed to be the 
land described in the indenture. Held, also, that the 
indenture was properly admitted as an ancient deed 
(Clark v. Owens, 18 N. Y. 437; Enders v. Steinberg, 1 
Keyes, 268; Jackson v. Laraway, 3 Johns. Cas, 288; 
Kewlett v. Cook, 7 W. 371; Bogardus v. Trinity Church, 
4 Sand. Ch. 633); its existence is traced back twenty- 
five years. Held, also, that the indenture, if admissi- 
ble, proves Van Rensselaer’s seizin. Judgment affirmed, 
with costs. Lyon v. Brown. Opinion by Potter, J., 
Miller, P. J., and Parker, J., concurring in the result. 

3. Admission of party's declaration in his own behalf. 
— Action upon a warranty of a horse sold by defendant 
to plaintiff. There was a bunch upon the horse’s leg at 
the time of the sale, which defendant warranted to 





get well if treated with salt and vinegar. At the trial 
defendant, to show negligence on plaintiff’s part, 
proved, by a farmer, that he had been consulted by 
plaintiff as to the bunch upon the horse’s leg, but his 
advice had not been followed. Plaintiff’s counsel then 
put this question to the witness: ‘* What reason did he 
give for not adopting your treatment on that day?” 
This was allowed under defendant’s objection and 
exception, and the answer was, that plaintiff said he 
had no right to pursue that course, because he had 
been instructed by defendant to use salt and vinegar. 
Plaintiff had a verdict, and the exceptions were 
ordered to be heard in the first instance at the general 
term. Held, that, although had this been affirmative 
evidence on plaintiff’s part it would have been im- 
proper, yet, as it was introduced to rebut the charge 
of negligence, and in explanation of what otherwise 
might have been so considered, and which had been 
called out by defendant, it was not error under all the 
circumstances. Judgment ordered on verdict. Smith 
v. Borst. Opinion by Potter, J., Parker, J., concurring 
in the result. 

4. Evidence in mitigation of damages. —In an action 
for assault and battery defendant offered to prove in 
mitigation of damages a series of provocations by the 
plaintiff, continued from day to day, and that at every 
time the parties met plaintiff took occasion to insult 
defendant with most opprobrious language, and to 
such an extent as to render defendant wild, excited, 
frantic, and partially insane. The court ruled that 
defendant might show what took place on the day of 
the assault or the day before; but not what happened 
several days before, as defendant had time for his 
passions to cool. To this defendant excepted. The 
plaintiff had a verdict, upon which judgment was 
entered, and the exceptions were ordered to be heard, 
in the first instance, at the general term. Held, by the 
general term, that the question is not how many hours 
have elapsed since the provocations were given, but 
whether, in view of the circumstances of the case, the 
party has had a reasonable time to cool his blood. The 
courts have never adopted an arbitrary rule fixing a 
precise period of time by days and hours by which to 
limit the time for the passions of a party to cool. Or- 
dinarily one day would be sufficient, but where there 
has been a determined design to continue and repeat 
insults for the very purpose of exciting another, and to 
keep him excited, and this course of conduct has been 
repeated every day and on every occasion, it is not 
reasonable to suppose that such a case is to be controlled 
or limited by a few hours or bya single day. Richard- 
son v. Montross, 56 Barb. 109; Stellar v. Nellis, 42 How. 
Pr. 163. Judgment reversed; new trial ordered, costs 
toabide event. Dolan v. Fagan. Opinion by Potter, J. 

5. Handwriting. — Action for value of standing tim- 
ber, under an instrument called a bill of sale. The 
case has been four times tried. At the first trial, before 
a referee, the plaintiff had a report, the judgment 
entered upon which was reversed by the general term, 
reported in 57 Barb. 243; 39 How. Pr. 377. At the second 
trial, by a jury, the defendant had a verdict, which 
was set aside by the general term, reported in 41 How. 
Pr. 421. At the third trial the jury disagreed. At the 
fourth trial, which is the one in question, one of the 
matters in controversy was as to the genuineness of 
the signature of one Walley, as subscribing witness to 
the bill of sale. Walley had been dead many years, 
and the plaintiff offered evidence to prove the genuine- 
ness of the signature, and rested, having, among other 
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things, read in evidence acertain lease. The defendant 
then offered an assignment of that lease, to which 
assignment Walley appeared as a witness. Plaintiff 
objected, that it was offered only for the purpose of 
comparing Walley’s two signatures; but the court over- 
ruled the objection, and it appeared from the subse- 
quent rulings of the court that it was admitted upon 
that ground. One Smith was then called as a witness, 
and asked to compare the two signatures, and was 
allowed, under plaintiff’s objection and exception, to 
show the dissimilarity of the two signatures; that the 
one was a natural, the other an unnatural hand; the 
difference in the color of the ink, the writing and slant 
of the letters, and to say that if one was genuine he 
should reject the other. It was conceded, and the 
objections stated the facts, that the witness never had 
any knowledge of the handwriting about which he was 
testifying. The defendant had a verdict, and the ex- 
ceptions were ordered to be heard, in the first instance, 
at the general term. 

Held, by the general term, that the questions put to 
the expert would have been proper, within the rule of 
Van Wyck v. McIntosh, 14 N. Y. 489; Dubois v. Baker, 
30 N. Y. 355 to 366; Johnson v. Hicks, 1 Lans. 150, 162; 
Ellis v. The People, 21 How. Pr. 356; and the former 
opinions in this same case, if the witness had been 
acquainted with the handwriting in question, or if the 
assignment had been properly in evidence for other 
purposes. But that the admission of the assignment, 
solely for the purpose of getting a signature for com- 
parison, was error, upon the authority of those cases. 
New trial ordered, costs to abide event. Goodyear v. 
Vosburgh. Opinion by Potter, J., Miller, P. J., con- 
curring in the result, Parker, J., dissenting, upon the 
ground that the assignment was properly in evidence, 
for other purposes, and that therefore the rule stated 
above did not apply. 

6. Witness who has sworn falsely. — Action ona prom- 
issory note made by the defendants to one Warner 
and alleged by the plaintiff to have been transferred to 
him. Defense, thatthe note was not the property of 
the plaintiff, but of one Newton. At the trial defend- 
ant read in evidence a written transfer of the note 
from Warner to Newton, dated April 5, 1870, and 
Warner then testified that he had never transferred 
the note to plaintiff, but had left it with his daughter. 
Warner's daughter then testified that the note was in 
her possession January 21, 1870, that Warner was then 
in prison charged with felony; that plaintiff, who was 
an attorney, employed by Warner, called upon her that 
day, and told her that her father ‘‘ would have to go 
up,’’ and that he had come to get the notes to turn 
them into money for herself and sister, and that she 
then gave him the note and took his receipt, which was 
put in evidence. On the other hand, plaintiff testified 
that this note, with others, had been transferred to him- 
self and one Miner, by Warner, orally, for professional 
services, and that he had obtained them from Warner's 
daughter by Warner’s direction, and that he had 
acquired Miner’s share, and that he denied the declar- 
ations testified to by Warner’s daughter. Miner then 
testified to the same facts. Plaintiffs then read a por- 
tion of Werner’s sworn answer in a suit by Newton 
against Warner, these defendants and others, for the 
recovery of several notes. The answer alleged that 
Warner had held “‘ some obligation” against some of the 
defendants in that action, ‘‘ but that he does not now 
hold or own the same, and has not since this action 
was commenced.’ That action was begun January 





21, 1870. Miner then testified that the note in suit was 
one of the notes referred to in that answer. Warner 
then swore that he verified the answer without read- 
ingit. Upon this evidence the court directed a verdict 
for the plaintiff for the amount due, and denied the 
defendant’s motion to submit the question of owner- 
ship to the jury. Held, by the general term, that 
a witness is competent until a judgment for felony is 
brought against him, and that the question of his 
credibility is entirely for the jury, under proper 
instructions from the court; that, therefore, the tes- 
timony of a witness who is shown to have sworn’ 
falsely, though upon a question material to the issue, 
cannot be entirely disregarded. The case of Dunlop 
v. Patierson, 5 Cow. 243, relied upon to sustain the 
contrary view, is ambiguous. It does not appear 
whether the judgment was reversed because the testi- 
mony of the perjured witness should have been 
entirely disregarded, or because the court had not 
properly instructed the jury in regard to its weight. 
And its authority upon the point in question has been 
destroyed by Dunn v. The People, 29 N. Y. 526, 528; 
and is qualified by The People v. Evans, 40 id. 6. 
The court should instruct the jury as to the weight to 
be given to such evidence; should call their attention 
to the circumstances under which apparently contra- 
dictory evidence was given; to the influences under 
which such statements were obtained or made; if made 
in writing, whether deliberately written by the wit- 
ness himself, or whether prepared by another whose 
interest it was to have the statement in a particular 
form; whether the statement was read and fully 
understood by the witness, or whether it was signed 
in the full confidence that it was right upon the state- 
ment of another. Held, also, that the false sw2aring 
was not sufficiently proved. The identity of the note 
in suit with either of those referred to in the answer 
was shown only by Miner’s testimony. It was, there- 
fore, simply oath against oath. And that the answer 
was not necessarily contradictory of Warner's testi- 
mony that he had never transferred the note to plain- 
tiff. Held, also, that there was evidence for the 
defendant beside Warner’s. The plaintiff’s declara- 
tions, sworn to by Warner’s daughter, wvuld warrant 
an inference that plaintiff received the note by an 
authority from Warner which he couldrevoke. Judg- 
ment reversed; new trial ordered, costs to abide 
event. Warren v. Haight and Lusk. Opinion by Por- 
ter, J., Miller, P. J., and Balcom, J., concurring. 


HUSBAND AND WIFE. 

Action for services. — Plaintiff is the husband of de- 
fendant, and the services were rendered while they were 
living together as man and wife. Before a justice of the 
peace, plaintiff obtained a verdict which was affirmed 
by the county court. Defendant appealed. Held, by 
the general term, that a husband cannot sue his wife. 
At common law the husband and wife became, by mar- 
riage, one person; her legal existence was incorporated 
in his. 1 Black. Com. 442; Littleton, §§ 168-291; Bright 
on Husb. and Wife, 2. In consequence of this unity 
neither could make a contract with or a grant to the 
other. Shepherd v. Shepherd, 7 Johns. Ch. 60; Voorhees 
v. Pres.Church, 17 Barb. 104, 105; White v. Wager, 25N. 
Y.329; McQueen on Husb. & Wife, 18. The wife’s inca- 
pacity to make contracts has to some extent been re- 
moved by the married woman’sact. But, except as 
her incapacity has been thus removed, the unity of the 
marriage relation remains unchanged as at common 





164 


THE ALBANY LAW JOURNAL. 








law. The new powers conferred were in derogation of 
the common law, and those statutes are therefore to 
be construed strictly. Coke’s Inst. 97 b; Graham v. 
Van Wyck, 14 Barb. 531, 532; 4 Sandf. 236. They arealso 
to be construed with reference to the common law. It 
1s presumed that the legislature did not intend to make 
any innovation further than the case absolutely re- 
quired. 1 Kent's Com. 464, citing Dwarris. The mar- 
ried woman's acts relate only to the management by a 
wife of her separate property. They have conferred no 
new powers upon the husband, nor have they released 
him from any of his duties. His condition remains 
unchanged as far as the unity of the marriage relation 
is concerned. White v. Wager, 25 N. Y. 333. There is 
no expression in either the titles, enacting clauses, let- 
ter or spirit of those statutes, of an intent to destroy 
that unity. Onthecontrary they recognize the disqual- 
ification of husband and wife, in the right which they 
give the wife to take estates from any other person than 
the husband. The husband is still liable to support his 
wife, and a tradesman can sue him for necessaries fur- 
nished for her support, but he cannot sue the wife, 
and no law has given the husband a greater right than 
astranger. Itis true the statute confers upon her the 
power to “‘sue and be sued,”’ but the husband always 
possessed that power at common law, and still he 
could not sue his wife or be sued by her. If the 
unity of the marriage is abrogated by the gift of this 
power to the wife, therefore, it ought to have been 
destroyed by the like power which the common law 
conferred upon the husband, and have never existed 
at all. The legislature, in the last of these statutes 
(ch. 887, Laws 1867), has expressly recognized this 
unity. The conclusion is, that the statutes referred to 
have not destroyed the unity of the marriage relation; 
and husband and wife have not the power to contract 
with each other, nor has the husband power to sue his 
wife. And this has been twice adjudged by this court. 
Gould v. Gould, 29 How. Pr. 441; Longendyke v. Lon- 
gendyke, 44 Barb. 366. The decisions that a wife, hav- 
ing a separate estate, may employ her husband as agent 
do not conflict with this view. The wife could be 
employed by the husband at common law., Fairbanks 
v. Mather, 60 Barb. 407, holds nothing more than this, 
that there may be a contract of agency. The wife 
there gave her husband a job of building a cellar 
for a price, but the case does not hold that he could 
have enforced it at law, and the jury found as a 
fact that he was her agent. Adams v. Curtis, 4 Lans. 
164, is not in conflict with this view. There a wife 
sued upon a contract with a copartnership of which 
her husband was a member, but he did not appear in 
the action, nor any one for him. The opinion of 
Miller, Ch. J., is simply that such a contract could be 
made and maintained; that of Hogeboom, J., is that 
even if the husband could not be sued, still the co- 
partner is bound. Minier v. Minier, 4 Lans. 421, is not 
in conflict. It holds that a wife may sue her husband 
for moneys intrusted to him by her, or for lands which 
he had bought with such moneys. But such has 
always been the rule in equity; and, because a wife 
can sue her husband, it does not follow that he can 
sue her. See this distinction in Hunt v. Johnson, 44 
N. Y. 27. The obiter remark in Minier v. Minier is in 
conflict with White v. Wager, 2% id. 328. A con- 
struction similar to this view has been given to the 
Pennsylvania statute (Laws of 1848, p. 536), which is 
very like ours. Diver v. Diver, 56 Penn. St. 109. Judg- 
ment of the coumty court and of the justice reversed, 





with costs. Perkins v. Perkins. Opinion by Potter, 
J.; Balcom, J., concurring; Miller, Ch. J., concurring 
in the result. 





DIGEST OF RECENT AMERICAN DECISIONS.* 


ADMINISTRATION. 

1. Where, on the final settlement of an administra- 
tion, ancillary to another in another State of the Union, 
under a will, the administrator is allowed credit for 
proceeds of the sale of land for division, which he had 
previously transmitted to the principal administrator, 
this court will not reverse the decree, at the instance 
of a resident devisee, when no injury is shown. Coch- 
ran v. Martin. 

2. When a person who is indebted to an estate 
becomes the administrator, he is chargeable with the 
amount of the debt, as assets collected, although he is 
but the surety of another. But to reverse a decree of 
the probate court refusing to charge him with it, 
enough of the evidence must be set out to show error. 
Ib. 

ASSAULT. 

1. On the trial for an assault with a gun; if the evi- 
dence leaves it in doubt whether the gun was present- 
ed, it is an errur to refuse to charge the jury, on the 
written request of the defendant, that, ‘‘ to constitute 
an assault with a gun, it is necessary that the gun be 
presented at the party charged to be assaulted.’’ Fisher 
v. State of Alabama. 

2. Threatening words, although the party threatened 
be thereby frightened and flee, do not constitute an 
assault. They may be sufficient to justify a prosecu- 
tion to keep the peace, but they do not make an as- 
sault. Ib. 

CONVERSION. 

1. In trover for conversion of promissory notes, it is 
error for the court to refuse to charge the jury on 
motion of the plaintiff, that the measure of damages 
is the sum due on the notes at conversion of principal 
and interest on this sum of principal and interest from 
the conversion to the judgment. Ferguson v. Morris. 

2. Bad faith or wrongful intention is not a necessary 
element of a conversion in trover, but a conversion 
may accrue consistently with good faith and honest 
motives. The injury lies in the conversion, not in the 
intent with which it has been done. Ib 


CONVEYANCE. 


1. A deed in the nature of a mortgage, to secure the 
payment of certain enumerated debts, creates an in- 
cumbrance on the whole property conveyed for the 
payment of the whole indebtedness secured, and if the 
mortgagor sells a portion of the land thus incumbered 
on credit, and takes a promissory note for the price 
agreed upon from the purchaser, the transfer of this 
note by the purchaser, to one of the mortgage creditors, 
does not release the mortgage on the portion of the 
land thus sold by the mortgagor, unless it was so agreed 
between the parties to the mortgage. Colby v. Cato. 

2. A conveyance in the nature of a mortgage contain- 
ing this recital: ‘‘This grant is intended as a security 
for the payment of the draft and notes herein de- 
scribed; if not paid the said E. B. Y. has power to sell 
for cash, or on time, as he may think best, upon giving 
ten days’ notice, by notice put up at the post-office, in 
the city of Eufaula, and the proceeds to be applied to 





* Supreme Court Alabama, January Term, 1872. 
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the payment of said draft and notes, and to re-imburse 
him fully for all damages he may sustain on account 
of said endorsement,” is a sufficient authority for said 
BE. B. Y. to make said sale in the event of default in 
the payment of either said draft or said notes, or any 
balance thereof, remaining unpaid. Ib. 

(RIMINAL LAW. 

A charge, that if the jury believe “‘ from the evidence 
that the defendant killed. the deceased by shooting 
him with a pistol, the law presumes it was done with 
malice,’’ when the evidence tended to show that the 
pistol was resorted to in self-defense, is erroneous. It 
is too broad, and ignores all the evidence of self- 
defense. Martin v. State of Alabama. 


DEBTOR AND CREDITOR. 

1. Where a debtor pays the principal of his debt, 
which is received by the creditor in full satisfaction, 
whether the debt be passed due orrunning to maturity, 
itis a good defense, and may be pleaded as an award 
and satisfaction. Westcott v. Waller. 

EQUITY. 

1. Asa general rule equity will not help, aid or carry 
into effect the defective execution of power created by 
statute, especially defects which are of the essence or 
substance of the power will not be aided. Ellett v. 
Wade. 

2. A compromise, made in good faith, and without 
fraud, where the debtor isin doubtful circumstances, 
by which a less sum than the whole debt is received by 
the creditor, in satisfaction, the debtor is thereby dis- 
charged from all further liability. Ib. 

3. Courts of equity will not decree the specific exe- 
cution of a contract for the sale of real estate, where 
the contract is founded in fraud, imposition, mistake, 
undue advantage or gross misapprehension, or where 
from achange of circumstances or otherwise it would 
be unconscientious to enforce it. Ib. 

4. Generally, equity will not grant relief toa com- 
plainant by way of compensation, who has made im- 
provements upon lands, the legal title to which is in 
the defendant, where there has been neither fraud aor 
acquiescence, on the part of the latter, after he has 
knowledge of his legal rights. Ib. 

5. Equity will not only regard the nature of the bar- 
gain, but also the sex and circumstances of the parties 
to it, when the controversy involves a question of fraud. 
A widow woman, in feeble health, with a family of 
children in helpless poverty, will not be treated as the 
equal in a business transaction with a well-informed, 
influential and prosperous merchant. Balkum vy. 
Briare. 

EVIDENCE. 

1. In a suit on a promissory note, the issue being 
whether it was executed on Sunday or not, evidence 
that the plaintiff was the superintendent of a Sabbath 
school which he invariably attended, unless he was 
sick or absent from home, is not admissible. Blackwell 
v. Hamilton. ‘ 

2. Where evidence irrelevant or illegal is simply 
redundant or superfluous, the judgment being fully 
sustained without its admission, it is error, without 
injury. Ib. 

GUARDIAN AND WARD. 

1. A guardian, generally, is not chargeable with com- 
pound interest, unless he collects it. Sterling v. Bal- 
kum. 

2. Nor in specie, because he received such funds or 
their equivalent in 1861. Ib. 





3. If he neglect his ward, committing her to one who 
compels service from her, while her education and cul- 
ture are wholly disregarded, he will not be allowed 
credit for expenditures beyond the capital of the estate, 
when she is able to maintain herself, or for board with- 
in the value of her services. Ib. 

4. The guardian is a competent witness to prove the 
correctness of his account. Ib. 

(To be continued.) 
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BOOK NOTICE. 


The Indirect Claims of the United States under the Treaty 
of Washington, by William Beach Lawrence, LL. D. 
vidence: Sidney S. Rider & Brother. 

This little publication consists of the letters of the 
author to the New York World and the Providence 
Journal, upon the “ American case,’’ with an introduc- 
tion and notes by the same erudite and able pen. 
Perhaps no man in America has a higher reputation 
for ability in the domain of international law than Mr. 
Lawrence; and whatever he may say about such sub- 
jects is sure to be abundantly worth reading and pre- 
serving. It is unnecessary to state that we agreed with 
Mr. Lawrence in his opposition to the presentation of 
the indirect claims, as the pages of this journal clearly 
show this fact. The pamphlet is a valuable contribu- 
tion to the literature of the Washington Treaty 


———— oe —— 


ACTIONS FOR BREACH OF PROMISE of marriage seem 
to be even more common during the present assizes 
than usual. It is a question worthy of consideration 
whether these actions should be allowed to continue. 
Under the present system juries are called upon to 

sess damages for outraged feelings, for loss of caste, 
and for loss of worldly wealth, all in one case. Surely 
it is a hard task to place upon unfortunate jurymen to 
ask them to say how deeply-a young lady’s feelings are 
injured. At the Leeds assizes recently Mr. Justice 
Blackburn very truly said, that as soon as an action is 
brought for breach of promise the contract of marriage 
is reduced to a mere commercial transaction. If so, 
then the juries ought to be asked to decide only what 
depreciation in the marriage market the plaintiff has 
sustained by reason of the refusal of the defendant to 
marry her; and when once a young lady chooses to put 
herself forward as a marketable article, she is apt, 
through her very act, to be very much depreciated in 
value. We are, therefore, inclined to regret she has 
the chance of so doing. Any woman who brings such 
an action can have very little self respect, and any man 
who breaks his promise in such a case is rather a good 
riddance than a loss for which a woman should seek a 
money compensation. — Law Times. 


———-—$_¢—————— 


A long summary of the arguments of Messrs. Waite, 
Evarts and Cushing before the Alabama claims arbi- 
tration tribunal, is published in the Swiss Times. 
Counsel impugn the conduct of the British govern- 
ment in relation to the confederate cruisers, not only 
for allowing their escape, but because they were not 
subsequently seized, and were permitted to cval in 
British colonial ports. The report, which has cur- 
rency, that the board of arbitration has awarded a 
lump sum of £4,000,000 damages to the United States, 
is pronounced premature. The strictest secresy will 
be maintained until the decision of the board is offi- 
cially announced. 
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LEGAL INTELLIGENCE. 





COURT OF APPEALS. 


ALPHABETICAL LIST OF DECISIONS IN THIS COURT FROM Isr JULY, 1870, TO AND 
INCLUDING 2l1sr JUNE, 1872. 





WHERE REPORTED. 





TITLE OF CAUSE. Judgment. | Date of decision. 
~ 











| 
Court below. | Court of appeals. 
| 
| 
| 


Abbott v. Olds | Reversed .......| January 31, 1871 
Acer v. Westcott ans. 198......| ™* # | November 14, 1871 
Adams v. Perry 3N. Y. ....| Modified | January 24, 1871 
Adirondack R. R. ads. People ex rel. | | 

Averill 57° y GE. 00% | Affirmed January 31, 1871 
Adams v. Blancard | February 21, 1871 
Adams v. Outhouse | J | February 21, 1871 
Adams v. Outhouse 5 N. Y. 318 ....| Reversed April 4, 1871 
Etna Nat. Bank v. Fourth Nat. B’k, | 46.N. Y. 82.....| Reversed September _ 5, 1871 
Z#tna Ins. Co. v. Wheeler : June 11, 1872 
Allen ads. v. People | 43 .N. Y. | Reversed October 25, 1870 
Allis v. Read . ¥. 142....| Affirmed March 21, 1871 
Allis v. Leonard as Reversed November 14, 1871 
Allen, People ex rel, v. Knowles .... Reversed 6, 1872 
Allerton vy. Belden | Reversed | M 21, 1872 
Anderson v. James . 35 | Apri 27, 1871 
Anderson vy. Brown 
Andrews v. Gillespie 
Anderson v. Dillaye 
Atchison v. Mallon | wend 
Atlantic Dock Co. v. Libby | a ..| Reversed 
Atkins v. Elwell 5 N. <0) SEMEL osccees 
Austin v. N. J. Steamboat Co 3N. Y. | Affirmed | November 
Austin v. Dye | iN. Y. 500 ....| Affirmed | December 
Auchinoole v. Wiley Affirmed | January 
Austin v. Monroe . 67 | Affirmed January 
Austin v. Strong | Affirmed March 
Austin v, Goodrich | Affirmed | April 


sy bo a ex rel. v. Adirondack 

57 Barb. 656 .... Affirmed | January 81, 1871 
48 Barb. 182; 32! 

How. Pr. 351.. . Y. 260 ....| Reversed | April 4, 1871 


Ayres v. O’Farrell 10 Bosw. 144; 4 

Rob. 668 Affirmed May 1871 
Ayrault v. Pacific Bank 4 

381; 1 Rob. 837 Affirmed | February 27, 1872 
Barbour, People ex rel. v. Gates 


(order) 57 Barb. 291 .... Reversed | October 25, 1870 
Bank of Commerce v. Mayor, etc., 

New York aN. Y. ....| Reversed | December 13, 1870 
Baker v. Union Life Ins. Co 3 i » @ € Juve PB January 7 
Barhydt v. Ellis bweiwe my # ....| Reversed March 
Barker v. Savage N. Y. ....| Reversed | March 
Baker v. Remington (orde 4 April 
Bassett v. S yr Affirmed | April , 187 
Barrett v. Affirmed May 30, 1871 
Baldwin v. U. 8. Tel. Co ; 

June 6, 1871 


Baker v. Doty | June 
Bank of Albion v. Burns SN. Y. dada , September 
Bassett v. Bassett 5 . 505 .... | September 
Baldwin v. Jones September 
Balch v. N. Y. & O. M. R. R. Co.... > <a | November 
Baldwin v. Burrows .| January 
Baird v. Gillett January 
Barnes v. Underwood | January 
Baum v. Mullen February 
Baker v. 8 : Affirm | March 
Bank of New Orleans v. Matthews 

March 


RaE 
ZA'Z 


Battell vy. Burrill 
Beiseigel v. N. } 
Bergen v. Whittaker .. oeesses ed 13, 1870 
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WHERE REPORTED. 





Court below. 


Court of 


appeals. 


Judgment. 


Date of decision. 





Bennett v. Cook 

Bennett v. Cook (another case) 
Beers v. Hendrickson 
Bendetson v. French 

Belden v. Meeker 

Beebe v. McKenzie 

Bennett ads. People 

Beach v. Harrington 

Bell v. Dix 

Benedict v. Cowdin 

Beatson v. Elwell 

Birdsall v. Birdsall 
Birmingham Iron Co. v. Hadfield ... 
Bigelow v. Erie Railway Co 
Bishop v. Ferguson 

Blodgett, Matter of (order) 
Blossom v. Dodd 

Bliss v. Mattison . 

Bliss v. Greeley 

Blossom, People ex rel vy. Nelson.. 
Bolles v. Duff 


Sowmen v. U. 8. Casualty Ins. Co... 

Bonesteel v. Garlinghouse (order)... 

Bordewell v. Collie 

Bostwick v. Baltimore & Ohio R. R. 

Bole v. Cook 

Boynton v. Hatch (2 cases) 

Bradley v. Mut. Ben. Life Ins. Co... 

Board of Water Com’s, etc., v. Lan- 
sing (order) 

Botsford, People ex rel. v. Darling.. 

Bolen v. Crosby 

Bowers v. Johnson 

Bradley ads. People 

Brown v. Vredenburgh 

Bradley v. Kingsley 

Brownell ads. People ex rel. Oswald, 

Britton v. Lorenz 

Brownell v. N. Y. Cent. R. R. Co... 

Brooklyn Park Com’s v. Armstrong, 

Brookman vy. Hamill (2 cases)........ 


Bradley v. Mut. Ben. Ins. Co 

Bridger v. Pierson 

Brooklyn Park Com’s, matter 15th 
street and 9th avenue 

Brock v. Pierson 

Briant v. Trimmer 

Brinckley v. Brinckley (order) 

Brown v. Brown 


Brooklyn City v. Brooklyn City R. R. 
Brooklyn Trust Co. v. Bulwer (order), 
Brown v. Leigh (order) 

Brown v. Town of Canton 

Brooks v. People 

Brickner v. N. Y. Cent. R. R. Co... 
Brackitt v. Baum 

Burke v. Valentine 


Burt ads. People 

Burr v. Bryan (order) 

Burrill v. Boardman 

Burke v. Truesdell (order) 

Brooklyn Park Com’s v. Nichols.. 

Burnell v. N. Y. C. R. R. 

Burdick v. Erie Railway Co 

Burgess v. Simonson 

Butler v. Wehle (order) 

Buchanan v. Comstock 

Barr v. Wheeler 

Buckingham v. Denny 

Bullymore v. Cooper 

Butterworth v. Crawford 

Buffalo City Cemetery v. City of 
Buffalo (2 cases) 

Budenbach v. Radley 

Buffalo Union ion Works v. pees 
of Buffal 

Bunn v. Comes........... ... 





60 Barb. 338 .... 


1 Lans. 141 


3 Lans. 341 
1 Lans. 481 





53 Barb. 217; 31) 


How. 


2 Lans. 7 
3 Daly, 57 


Pr. 481 ;) 
34 Barb. 533...| 
57 Barb. 497 .... 








Reversed 


_Reversed. 


Affirmed 
Aflirmed 
Modified 


_Reversed 


Reversed 


Affirmed 


Affirmed ....... 
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Burgess v. Devlin 

Burr vy. Stanton (order) 

Cagger v. Lansing 

Carll v. Spofford 

Carpenter v. Phillips 

Caines v. Platt 

Carman v. Carman (order) 

Campbell v. E 

Cahi 

Cassidy v. Lefevre 

Caughey v. Sw 

Caldwell v. J. Steamboat Co 
Cassidy v. city of Brooklyn 

Caulkins v liman 

Cayuga Co. Nat. Bank v. Daniels.. 

Carver v. Bonner A 

Chamberlain v. Bradley 

Chicago & G. W. R. R. v. Dane 

Chrysler v. Renvis 

Chamberlain v. Chamberlain 

Cheney v. Woodruff 

Chesebrough v. Tompkins 

Chapman v. Parsons 

Chamberlain v. Parker 

Childs v. Smith 

Chapman v. McKay 

Chapin v. Shafer 

Claflin et al. v. Ball 

Clark v. Manhattan Ins. Co. 

Clinton v. Hope Ins. Co 

Clute v. Newkirk 

Clarkson v. Skidmore (order) 

Clinton v, Myers 

Clark v. Wise 

Clark v. Blackman 

Clark v. N. Y. C. R. 


Clark vy. Sheehan 
NG CE aractaasdvncescsendecte 


Clark v. Norton 

Cottle v. Vanderheyden (order) 

Commonwealth Bank vy. Mayor, etc. 

Cochran v. Hubbard 

Cole ads. Cole 

Coster v. Mayor 

Cooper, People ex rel. v. Field 

Cohoes Board Water Commissioners 
v. Lansing 

Commercial Warehouse Company v. 


Coleman v. Eyre 
Congress & Empire Spr. Co. v. High 


Cobb v. Shepard 

Cooper v. Plummer 

Corey v. N. Y. C. R. R. Co 
Colton v. Jones 

Cox v. James 

Conkling v. Second National Bank.. 
Cooke v. 

Collins v. Bennett 

Cobb v. Hatfield et al 

Comstock v. Johnson et al 
Conroy v. Gale 

Cooley v. Town of Guilford 
Cocks v. Baker 

Cosgrove v. Ogden 

Connor v. Dempsey 

Cochran v. Devermore 
Commercial B’k. Ky., v. Varnum.. 
Colt v. Sixth Ave. . Co 

Cook v. Banker 

Crippen v. N. Y. C. R. RB. Go 
Cruger v. Dougherty 

Crater v. Bininger 

Crandall, People ex rel. v. Super- 


Crocker v. Colwell 
Crane vy. N. Y. C. R. 


Craver v. Wilson ........ nésabicneitl 





50 Barb. 351.... 
56 Barb. 425 
60 Barb. 105 





7 Rob. 62, 276,284; 
14 Abb. Pr, 299; 
21 id. 479 
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276 .... 


1 Sweeny, 476...) 
57 Barb. 526 .... 
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Crippen v. Morse Reversed April 
Cummings v. Brown + ee ieee January 
Cutts v. Guild March 
Cuddihy v. H. R. R. Co Affirmed May 
Currie v. White Rob. 6387 ; 
Abb. Pr. N.S 


Reversed September 
Curtis v. Ayrault ... Reversed December 
Curtis v. Fox Affirmed January 


Danchy v. Silliman 2 Lans. § Affirmed February 
Darnal v. Morehouse . Pr. 511, ) Reversed February 
Davis, Jr., v. Dollner March 
Daggett v. Keating irme May 
Daby v. Erickson ; =e aati June 
Davis, People ex rel. v. Gardner i June 
Dabney v. Stephens et al September 
Davi is v. Lottich + Be cswe November 
i January 
Tesling ads. People. ex oe Botsford, vers February 
Dart v. Ensign vers March 
D’Arenn v. Yates , June 
Delhi, Trustees of, v. Youmans 5 3 ee April 
Delehanty v. Seaman May, 
Detmold v. Drake et al i. Ee sia November 
Dexter v. Norton eeeeeee| December 
Delaney ads. People ex rel. Marsh 
(order) 
Dent v. North Amer. Steams’p Co.. 
Delavan v. Duncan bietss Cobcerenanee 





Dillon v. | 43N. Y. av December 
Dillaye v. ‘ioash. ‘ | i April 
Dillaye v. Greenough ao oe April 
Dilap v. Woodbury i December 
Dickerson v. Wason Reversed February 
Dinning v. N. Y.& New Haven R. R. Reversed May 
Doupe v. Genin > ee ....| Affirmed February 
Dounce v. Parsons 5 N. Y. ....| Affirmed March 
Douglass, Matter of | Reversed September 
Downing, People ex rel. v. Davids.. Reversed September 
Dodge & Stevenson, etc., v. Curtis.. Affirmed December 
Downs v. N. Y. C. R. R. Co Reversed December 
Doty v. Wilson Reversed March 
Drake v. Messer Reversed February 
i ska 4 buss September 
Duff, Matter of (order) iam ..| Reversed January 
Duffy v. O’ Donovan et al | 46N. Y.2 Affirmed September 
Dunkirk, etc., People ex rel. v. Cas- 
sity | > September 
| Affirmed January 
Dumesuil v. Spotts | Reversed March 
Dutchess Co. v. Harding | Affirmed April 
Durkee v. Bond. | Affirmed May 
Dyke v. Erie Railway - ¥. i | Affirmed March 
Dyckman v. Pedro-Fenner | Suspended January 
Dwight v. St. John Re-argument...| May 





Eager et al., Matter of Petitions....| 58 Barb. 557 .... : ee September 
Eaton v. Alger 2 Keyes, 41 Affirmed January 
East New York & Jamaica R. R. v. 
Elmore : Affirmed June 
Eckert v. Long Island R. R. Co. 3N. Y. ....| Affirmed January 
Eddy v. N. Y. C. R. R. Co Affirmed June 
Egan v. Starrs (order) Affirmed October 
Eighth Nat. Bank v. Fitch ; Affirmed May 
Eldredge ads. People ex rel. Hulburd, aa Reversed January 
Elliott v. Wood be . 285....| 45 N. ¥. 71 .....| Affirmed February 
Elwood v. Gardner (order) . Y. 349 ....| Affirmed April 
Elwood v. Western Union Tel..Co... n ¢ ....| Affirmed May 
Emerson v. Spicer : ne . Y. 594....| Affirmed December 
Emerson et al. v. Parsons 28 y on . ¥. 560 ....| Affirmed November 
Episcopal dh nag School, Matter of.. September 
Erwin v. Lope . Y. 521 ....| Reversed January 
Erie Railway C o. v. Ramsay (order), 7 a so eee Affirmed June 
Erickson vy. Quinn February 
Evergreens, Matter of the 
Evans v. People 
First Soc’y M. E. Church v. Osborne, 
Farrington v. “Russell 
Farmers & City Nat. Bank v. Noxon, m 2 eae 
Fellows v. Hermans Rev'd as to inj., 
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Fellows v. Miggmens 
Ferguson v. Tw 
Fell v. N. Y. awa i arlem R. R. Co.. 
Ferris v. Aspinwall ............2+++0 
Ferns v. Mow 
Fettrecht v. 
Ferry v. Wiggins 
First — ho Bank, etc., v. Green 
Field ads. People ex rel. Cooper 
Field v. Pearson 
First Nat. Bank v. Shuster 
Fisher v. N. Y. C. R. R. 

H. R. R. R. 


Field v. Munson 

Finnegan v. Carraher 

Finch v. Parker 

Filer v. N. Y. C. R. R. Co. (two cases) 
Fish v. Clark 


First National Bank v. Ballon 

First National Bank, Ballston, v. 
Ins. Co. of North America 

Floyd v. Erie Railway Co 

Florence v. Hopkins 

Flagg ads. People ex rel. McLean.. 

Florence v. Hopkins 


Fosdred v. Seaman’s Savings Bank.. 
Fowler, People ex rel. v. Bull 

Fox v. Dunckel 

Foote v. Bryant 

Freeman v. Freeman 

Frazer v, Freeman .... 

Frink v. Tpemocen 

Frisby v. oie well 

Fritschie v. N. Y. C. R. R. Co 


Fritschie v. N. Y. C. R. R. Co 


Fuller v. Conde (order) 
Fullerton v. Dalton 
Gates ads. People ex rel. Barbour 
(order) 
Garrety v. Haynes 
Galvin v. Prentice 
Garvey v. Jarvis et al. 
Garnsey v. 
Garrett v. Schaffer 
Getty v. Binsse 
Gibbs v. Bates 
Gibbons v. Woods 
Gibson v. Toby et al 
Glenville Woolen Co v. Cameron. 
Glenville Woolen Co. v. Ripley 
Gorton v. Erie Railway Co 
Goss v. Mathew 
a v. nee 3 
regory Vv. er (order) 
Grant v. Smith 
Grand Trunk, etc., v. Edwards 
Griffen v. Griffen 
Greenfield v. Mut. Life Ins. Co 


Graves v. Spier. Mad Usebeeadebedsecse 
Gutchess v. Daniels 

Hand v. People (order) 

Hall v. Emmons (order) 

Hamilton v. Gridley 


Hart v. Hoffman 

Hamilton v. Van Rensselaer 
Havens v. Patterson 

Haviland v. Wahle (order) 
Harmony Ins. Co., Matter of (order), 
Harsha v. Reid 

Haines, People ex rel., v. Smith 





: 51 Barb. 306 .... 
56 Barb. 234 .... 
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Hadley v. A 

Hankins v. 

Hall v. ‘heuahunes 

Harland v. Lillienthal (order) 
Hardenburgh v. Laki 

Hamilton v. Smith 

Hamilton v. Clinton... 

Hall v. Emmons (order) 
Hartshorn v. Taylor.... 

Hackett v. Belden 

Hays v. Mayor, ete., N. Y 

Harris v. Frink 

Hale v. Omaha Nat. Bank 

Haines ads. People ex rel. Williams, 
Hartley v. James 

Hayman v. Hoboken Land Impr. Co., 
Henry, People ex rel. v. Nostrand . 
Healy v. Rielly 

Hendrickson v. Kelley 

Hedges v. Hudson R. *p. R. Co 
Heineman v. Heard 

Hirst v. Folson (English case) 
Higgins v. Watervliet Turnpike 
Hill v. Day 

Hier v Grant et al 

Hiscock v. Phelps 

Hill v. Grant 

Hinchen v. Mut. Ben. Life Ins. Co.. 
Hodges v. Cooper 

Hoppack v. Moses 

Howard v. France 

Hottsinger v. Com. Ex. Bank 
Houseman v. Van Pragg 

Holdén v. Putnam Fire Ins. Co. 
Hough v. Am. Baptist Mission 
Hoffman v. Hoffman 

Hotchkiss v. Conn. Mut. Life Ins. Co. 
Home Life Ins. Co. vy. Sherman 
Horton v. McCoy 

Horn v. Kettletas 

Hoyt v. N. Y. C. R. R 


Holloway v. N. Y. C. R. R. Co 


Hoffman v. Union Ferry Co 

Howland v. Eldredge 

Huggans v. Haner 

Hubbard v. Barbour 

Hurd v. Gill 

Hunt v. Roberts 

Hutchings v. Miner 

Hume vy. Mayor, etc., New York.. 

Huber v. The People’ 

Thl v. 42d street R. R 

Ingraham v. Disborough 

Ireland v. Nichols 

Isham v. Buckingham 

Jacobs v. Morange 

Jacobs v. Third Avenue R. R 

Jackson vy. Second Avenue R. R.. 

Jaycox vy. Cameron 

Johnson, People ex rel. v. Superv. 
Del. C 

Jones v. Watson 

Jones v. Terre Haute, etc., R. R.... 

Johnson v. Belden 


Johnson v. Hudson R 
Jones v. Schryer 
Juliand v. Watson 
Kain v. Delano 


Kelly v. Falconer 

Kelly v. Crapo 

Kenny v. Hinds 

Kelsey v. Northern Light Oil Co.. 
Kellogg v. Sweeney 

Kelley v. Long Island R. R. Co 
Kenny v. Cone Trunk Railway Co., 
Keating v. Cc. RK. BR. C 
Ketchum v. 5 RAR 

Kelley v. Scott (2 cases) ......... aad 





55 Barb. 269 .... 


1 Rob. 489 
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TITLE OF CAUSE. Judgment. Date of decision. 
Court below. Court of appeals. 
ID TB sscekececsccce cssetsnd 52 Barb. 194 ....| 48 N. Y. 587 ....| Affirmed ....... February 7, 1871 
I NE bocdde Goce se cetesacdl cccccsesbectevsss 45 N. Y. 84..... Reversed ....... March 21, 1871 
ns. ccscdsdel chddieawaesdebasal cadubdctaecondoet Affirmed ....... April 4, 1871 
Kinnier vy. Kinnier ................. 53 Barb. 454; 3 
Abb. Pr. N.S 
425; 35 How 
yy eee 45 N. Y. 535 Affirmed ....... May 23, 1871 
PE, ME pcbcecesasccesackensl caccccecsssatcsee) secusessucseseses Affirmed ....... November 28, 1871 
cps nb iden staabacel 6$6000essrvecnndel: caccheees sins babe Reversed ....... April 9, 1872 
i  iictccecannetiwsenel evecesesacuesensel Scnnsebessuancear Affirmed ....... June 11, 1872 
i nsna506 660RsKeh eaceconsieneedtes 46 N. Y. 427 ....| Affirmed ....... November 14, 1871 
Knickerbocker v. People ............ 57 Barb. 365 ....! 48 N. Y.177....) Affirmed ....... December 13, 1870 
Ps MIN Sich endnanccs cicteedel cocevececessesses 45 N. Y. 207....| Affirmed ....... March 21, 1871 
Knapp v. Hudson R. R. R........ POND aevdecesiqnsanmedh cinieeeseseuewent Affirmed ....... June 22, 1871 
Knowles ads. People ex rel. Allen...) ............cc000] ccccccccccccccces Reversed ....... February 6, 1872 
Knowles ads. People ex rel. Wallace,) ...............00) cccccccceccescees Reversed ....... February 6, 1872 
SD Ati dacendacceeteesases Reversed ....... February 6, 1872 
Knapp v. Blodgett................... Reversed ....... April 16, 1872 
Kowing v. Manley.................+. 
Reversed ....... April 16, 1872 
Konitzkey v. Meyer...............+- Affirmed ....... June 4, 1872 
Krulder v. Ellison...............000. Reversed ....... December 12, 1871 
Lawless v. Mahoney................. Appeai dismiss- 
ed (default)...| October 18, 1870 
REE Wo TINE dccccccccccesssesese Reversed October 25, 1870 
Lawrence v. Farmers Jo. Stock Co.. Affirmed June 22, 1871 
Lavel v. Van Wagener (2 cases) ..... Affirmed | September _ 5, 1871 
OS SS eer Affirmed .| November 14, 1871 
Lamb v. Camden, etc., R. R. C ‘ .| Reversed | December _ 5, 1871 
Lansing v. N. Y. C. R. R. Co........ a A ae May : 28, 1872 
Lee, People ex rel. v. Supervisors 
Chautauqua Co. (order) ....... UD naciscuzetandaeeih cadenedagsas siken Reversed ....... October 18, 1870 
Le Roy v. Market Fire Ins. Co 39 N. Y. 60, 90 45 N. Y. 80..... Reversed ....... February 21, 1871 
EST Sree 45 N. Y. 589 Reversed ....... May ye 
Leslie v. Wiley ..... Ul cchaaesapnedbedsadt Sui ieadivensteneaces Affirmed ....... March 26, 1872 
TAGOMMOIA V. FORMGON..... 0.0. ccccccee| sccccccccccccccce] coccccccccccsccce Affirmed ....... February 21, 1871 
Lindauer v. Fourth National Bank..| ...............06) ccccccccecceceecs Affirmed ....... April 25, 1871 
Livermore v. Bainbridge (order) ....| 42 How. 53; 43 
Se err Affirmed ....... April 2, 1872 
Lindsay v. Starbuck ..........000000| ccccccccsccccscee| soccccccccccccccs Affirmed ....... June 11, 1872 
DE We OE hccccsscicccncicesel cocccccctccccccos] cocccccecesiceess Reversed ....... January 24, 1871 
Lodewiok V. Bord ..........cceseess| ccsccccccccccccce| coccccccccccccces Reargm’t denied} February 14, 1871 
BOO We FEI soc ccc cc cscccccel, ceccccccccccccese] ccascccecececcesic Affirmed ....... April 18, 1871 
Long Island R. R., Matter of........) 2.0.0... cece eee 45 N. Y. 364 ....| Reversed....... April 18, 1871 
LOUGEAM V. TOSS .0.00.ccccccccccccccsel sccccccccsccccess 45 N. Y. 792 ....| Affirmed ....... June 22, 1871 
EQWET VW. TRMBOM cc ccccccccccccccssece 37 How. Pr. 286; 
6 Abb. Pr. N. 
GV IE -eavccesdl 464000064<46ne0e4 Arffimed ....... September _ 5, 1871 
NG Sh that 6i0 400 006000ssKbOd ccccccvetooeesesa 46 N. Y. 119 ....| Arflimed ....... December 19, 1871 
DONE Wo Bro Be ©. TE. Be cccccce] cc cccccccccccccce) cocsccsccescccccs Rev., ex’t 1 pen.) January 30, 1872 
Bs BR ncccccscccscccscccsel seccccccssccesccsl acascccececcossss Affirmed ....... June 21, 1872 
BMT. Mie Bo GC. BR. TR. OO... ccccccce] cccccccccccccccce] cocccsesccccscsce Reversed ....... June 21,1872 
Lumley, People ex rel. v. Lewis etal.) ...............06] ceeeeeee anakacted Reversed ....... April 25, 1871 
Lucky v. Gannon .................5- 37 How. Pr. 134; 
6 Abb. Pr. N 
8. 209 ; 1 Swee- 
ny, li 
Matter of N. Y., etc., v. Kip etal...) . ~ proiadacaadad 46 N. Y. 546 ....| Affirmed ....... November 28, 1871 
PE Gn MNUIED Sac nccccccccisbedecel ccccccsscccctcces OPM Be B iscces Reversed ....... October 12, 1870 
Marvin v. Marvin (2 cases)........... Oe, © oc osch ccssscscsticscccd Affirmed ....... November 29, 1870 
Manice v. Manice (4 cases)...........) .....ccccecueeeee 43 N. Y. 303 ....| Modified ....... January 24, 1871 
Manvel v. Holdredge .............000] ccccccccccccccccs 45 N. Y. 151 ....| Reversed....... March 21, 187. 
DE Ws Bio's MOOMMNR ORE OG... c] oc cc cccccccccccce] cocsccccecccesecs Affirmed ....... May 30, 1871 
Maghee v. Camden & Amboy R. R..| ..............08- 45 N. Y. 514 ....| Reversed ....... May 30, 1871 
I SIN 5 oc cadsdeiSeeuseal occaccecesedecéde 45 N. Y. 696 ....| Reversed ....... June 22, 1871 
anhattan Brass, etc., Co. v. Sears..) ...........cceees 45 N. Y. 797 ....| Reversed ....... June 1 
Madison Av. Baptist Church v. Oli- 
ver St. Baptist Church ............ 1 Abb. N. S. 214; 
1 Sweeny, 109; 
5 Rob. 649; 2 
Abb. Pr. N. 8. 
sinnkenniened 46 N. Y. 131 ....| Reversed.......| September 5, 1871 
Marvin v. Smith. .......ccccccccccece 56 Barb. 600 46 N. Y. 571 ....| Affirmed ....... December _ 5, 1871 
ER ca wecccedeweel akiuedsesdehsiesdl cetosséecadanvede Affirmed ....... December 12, 1871 
Mather v. Mather ...............000 ee eee Reversed ....... January 23, 1872 
Matthews v. Hubbard (orders)......| ........ccccecece] cocccccccecsccces Reversed ....... February 5, 1872 
Madden v. N. Y.C. & H. R. R. R. Co.) 2.0... cece cee] coccccccecccccecs Reversed ....... February , 1872 
RT Man 66 sos 6secesSstsedd covevecceesscccsd] cdccecscssctecese | Ree February 20, 1872 
EE tcdnnccavecsbecesel ncugpacedvanccactl <0evéesveciccsoce Reversed ....... March 26, 1872 
Maloney v. Horan..............0+05+ 53 Barb. 29; 36 
How. Pr. 260...) ........ mererrey erer er April 2, 1872 
Mayor, etc., v. Troy & Lansingburgh, 
Ridececccacddecsesesan sevbecsens ES ciccad Sncescscseadinas Affirmed ....... April 9, 1872 
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Court below. 





Marine Bank v. Van Brunt (order).. 
Mass. Life Ins. Co. v. Carpenters... 
EW, MR ockcccoccesecacenasa 
Maitland v. Whitlock................ 
McDonald ads. People............... 
McEntee v. N. J. Steamboat Co. (2 
DE cntdcdidnnckdncesicccesendacse 
McGary v. Peop! 
McCormick v. come beedessctsnenund 
McLaughlin, People ex rel. v. Mayor, 
INT cisidintb466sh06satncctecs 
McHeury v. Hazard.............e00. 
McCarthy v. City of Syracuse....... 
McLean, People ex rel. v. Flagg..... 
MeNiel v. Tenth National Bank 
McCord v. People................ 
McMahon v. Roahr.. 
McNulty v. Brown 
McCormick v. Pa. Cent. R. R. Co... 
PUEEOTO Ve PAPI ccc ccccccccccccsces 
M. E. Church v. Osborne a 
Messner v. People ....... ‘ 
Meyer v. Amidon........ id 
Metcalf v. Garlinghouse (order)..... 
A ee rrrrrrer rr 
Meyer v. Hibscher............sseseee 
Mer. Nat. Ex. B’k v. Commercial,etc. 
Miller ads. People ex rel............. 
Medbury v. Swan...............s0005 
Mehl v. Vonderwulbeke............. 
Mitchell v. Mitchell ................. 
Mills v. Mich. Cent. R. R............ 
Minn. Cent. R. R. v. Morgan....... 
Miller v. Buffalo and St. Line R. R.. 
Middlebrook v. Broadbent .......... 
Morgan v. Skidmore................. 
Morgan v. Skidmore (app 1 from o’r), 
Morrow v. Hud. R. R. R 
Morris v. Wheeler................00. 
BEES T. MEOOED onc cccsccccccsccccccc 
Morgan v. Hannas ............... eee 
Moore v. Mausert ...........cccceees 
Moneypenny v. Jackson............. 
Es MOOD ods rc cccvenccsiveaees 
Murphy v. Spaniding, impl’d........ 
Mygatt v. Wilcox ...............000. 
Mayor N. Y.., etc., matter of straight- 
ening Broadway a I 
N. Y. & Erie Bank v. Ensign (2 cases), 
Nat. Un. Bank, etc., v. Boswick.. 
Nat. Park Bank v. Ninth Nat. Bank, 


Nat. Bank of Salem v. Thomas..... 
Nat. Bank Fishkill v. Spraights..... 
Newhouse v. Weymart.............. 
A are 
New Haven, etc., v. Quintard....... 
Newman v. Board Sup. Liv. Co..... 
= elson ads. People ex rel. Blossom. . 
N.Y. & Har. R. R. v. Kipp, matter of, 
N. Y. Prot. Pub. School, matter of 
Discs cchitdedsithscokdsesenes 
~<a Ee ern eee 
N.Y. C. R. R. v. Buffalo and Erie 
R., AS We cicdirsdavdccmemene een 
Nat. Park Bank v. Fourth Nat. Bank, 
Nat. Bank of Watertown v. Landon, 
MPOMGNS TY. MORE... .ccccccccccesces 
Niagara Elev. Co. v. McNamara . 
Northrup v. Railway Pass., etc..... 
Nostrand ads. People ex rel. Henry, 
O’Beirne v. Lloyd............eseeee0- 


eee eee ee eee eee eee 














Oberlander v. Spiess ................ 
Ocean Nat. Bank v. Olcott ......... 
Oddie v. Nat. City Bank....... aed 
O’Hara v. O’Hara........ 
Olendorf v. Cook . 
O’Niel v. James...... 
Oneida Nat. Bank v. Stokes........ 
O’Reilly v. McChesny............... 








Oswald, People ex rel. vy. Adiron. R.R. 
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173 
Judgment. Date of decision. 
Court of appeals. 
Affirmed . 
Affirmed . 
..| Reversed . 
-| Affirmed . 
Reversed 
45 N. Y. 34..... Reversed ... 
45 N. Y. 153 ....| Reversed .. 
45 N. Y. 265 .. 
ay 
September 
November 14, 1871 
November 14, 1871 
November 21, 1871 
December 19, 1871 
April 23, 1872 
April 30, 1872 
une 4, 1872 
November 22, 1870 
February , 1871 
arch , 1871 
March 28, 1871 
April 4, 1871 
jesbaas January 23, 1872 
thnentadmedeeniies es mar 11, 1872 
ae eee rmed .......| December 13, 1870 
46 N. Y. 200 ....| Dismissed ...... September 8, isft 
46 N. Y. 539 ....| Dismissed ...... November 28, 1871 
PI IE A ed .......| April 25, 1871 
45 N. Y. 622 ....| Affirmed ....... May 23, 1871 
epheakinssdesesa Affirmed .......| May 30, 1871 
sietperenebiianin versed .......| September 12, 1871 
asaieibenaeeamaed Affirmed .......| February 13, 1872 
cnntiinwsanaetan Affir’ es te’ts,| November 22, 1870 
ee ee ee. —ys Seacee | amet 22, 1870 
00060 0800scce cece) SEs occsd ember 13, 1 
45 N. Y. 708 Ameds _ ’to’ts, oe isnt 
eee eM eT Ae e rmed .......| February 13, 1872 
ikaawnlcinantabacdoea Reversed .......| April , 1872 
pMidneeciaatese ffirmed .. .... May 2, 1872 
eden cideinteoneniaangl firmed .......| June 4, 1872 
hettcias Setialch adie tenia Affirmed .......| June 1872 
46 N. Y. 556.....| Dismissed ...... November , 1871 
.| 45 N. Y. 306 .. pri 11, 1871 
diaeibeaiie maa mauae Affirmed .......| April 9, 1872 
iabiienadineaed Affirmed .......) March 28, 1871 
ssebcesesccescesel MEE cst<cad April 25, 1871 
46N. Y.77..... Reversed ....... September 1871 
temmniiubasntauha Affirmed .......| December 2B 1871 
bakeeimnseendid oen-*-4 2 Feb wr 13, 1872 
phmaediid wibicenahacs versed ....... 25, 1871 
45 N. Y. 489 Reversed ....... Mo 23, 1871 
épeiaroiapmmadnaees ffirmed .......| June 13, 1871 
45 N. Y. 676 Modified ....... June 13, 1871 
snechekghieddnane Reversed .......] November 21, 1871 
errr > ee ----| November 28, 1871 
seen wiamniwn aaa Affirmed ....... February 27, 1872 
eetin seseeeeese| Modified .......| April 16, 1872 
in neiieia ase sade Affirmed . Ma: 21, 1872 
46 N. Y.77..... Reversed Gepbember 2, 1871 
45 N. Y. 410 Affirmed April 25, 1871 
edvaaaweaswke cai Affirmed December 19, 1871 
sekstnetgakdaneea Reversed .| June 21, 1872 
oasesassieesnehes Reversed -| January 24, 1871 
sieneckudadaacete Reversed November 14, 1871 
Reversed ....... December 20, 1870 
Reversed ....... Janu: 26, 1871 
Affirmed ....... September 5, 1871 
Affirmed ....... June 6, 1871 
Affirmed ....... October 18, 1870 
Affirmed ....... arch , 1871 
Affirmed ....... November 22, 1870 
Modified ..... i ay 28, 1872 
Affirmed ....... May 1872 
Affirmed ....... January 
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TITLE OF CAUSE. Judgment. Date of decision. 


Court below. 


Court of appeals. 





Osgood v. King (order)......... ewer 
Overing v. Foote 

Owens v. Farmers’ Joint Stock Co.. 
Owen v. N. Y. C. R. R. Co 
Parmenter v. Roth (2 orders) 
Parmelee v. Thompson 

Patten v. Still 

Parsons v. McIntosh 

Parrott v. Knickerbocker Ice Co.... 
Palmer v. DeWitt 


Page v. Clough ...... so nemnwbunnanin 
Palen v. Johnson .. 


People ads. Maurer 

People v. ~~ 

People ex rel. v. Supervisors 
Chautauqua 

People ads. Hand 

People ads. Remsen 

People ex rel. Schaghticoke v. Troy 
and Boston R. R. Co. (order) 

People ex rel. Barbour v. Gates (o’r), 


People v. Allen 

People v. Starin 

People v. McDonald 

— ex rel. Peake v. Sup’s Colu’a, 

Peake, People ex rel. v. Sup’s Colu’a, 

People ex rel., etc., v. Miller et al... 

People ads. Knickerbocker 

People ex rel. ve Pavement Co. 
v. Board of Improvement 

People v. Burt et al 

People v. Cole 

People ex rel. Hubbard v. Eldridge. . 

People ex rel. Cooper v. Fields 


People ex rel. Oswald v. Brownell... 

People ex rel. Sheridan v. Andrews. . 

People v. Messenger 

Pepin v. Lachenmyer 

People ads. McGarvey 

People ex rel. Johnson v. Supervisors 
Delaware Co 

People ex rel. Phelps v. Smith 

People ex rel. McLaughlin v. Mayor 
of Brooklyn (order) 

People ads. Starin 

Perrine v. Hotchkiss 

People ex rel. Crandell v. Supervisors 
Alleghany Co 

People ex. rel. Haines v. Smith 

People ex rel. Davis v. Gardner 

People ex rel. Dunkirk and Fredonia 

» RR. v. Cassity 

People ex rel. Freeman v. Hulbert .. 

People ex rel. Perkins v. Hawkins... 

People ex rel. Fowler v. Bull 

People ex rel. Downing v. Davids 


‘o 

People ex rel. McLean v. Flagg (ord.) 

People ex rel. Henry v. Nostrand 
(order) 

People v. McoCord............ss+00. ‘ 

People ex rel. Blossom v. Nelson. a 


Petrie v. Cook 

People vy. Purcell 

People ads. Smith 

People ex rel. Jackson v. Potter 

People ex rel. Wallace v. Knowles .. 

People ex rel. Allen v. Knowles 

People ex rel. Botsford v. Darling... 

People ex rel. Davis v. Com’rs of 
Taxes, etc 

People ex rel. White v. Com’rs of 
Taxes 





People ex rel. Coe v. Com’rs of Taxes 








18 Abb. Pr. 304; 
46 Barb. 21 .... 


57 Barb. 291; 39 
How. Pr. 74... 
1 Lans. 248 


- 222; 5 
Barb. 198; 58 
. 273. 


57 Barb. 656. 


3 Lans. 394; 60 


Barb. 159 

















Reversed 
Affirmed 
Reversed 


Reversed 


Return amen’d, 
Reversed 


Reversed 


Affirmed, except) 


costs 


Reversed 


Reversed 
Keversed 


April 


January 


May 
February 
November 
February 
March 


.| May 
November 


February 
April 


June 
October 
October 


October 
October 
October 


October 


October 
October 
October 
November 
November 
November 
| December 
December 





December 
January 
January 
January 


January 


January 
January 
February 
February 
February 
March 


March 


March 
April 
Aprii 
May 


May 
June 
June 


September 
September 
September 
September 


September 
November 


November 
November 


November 
December 
January 
January 
January 
February 
February 
February 


February 


February 
February 





4, 


23, 
14, 


27, 
23, 


21, 
12, 
12, 


18, 
18, 
18, 


25, 


25, 
25, 
25, 
22, 
29, 
29, 
13, 
13, 


20, 
18, 
25, 
25, 


25, 
31, 


31, 
7, 


1871 


1871 
1871 


1872 
1872 


1872 
1870 
1870 


1870 
1870 
1870 


1870 


1870 
1870 
1870 
1870 
1870 
1870 
1870 
1870 


1870 
1871 
1871 
1871 


1871 
1871 


1871 
1871 


7, 1871 


14, 


21, 
21, 


28, 

4, 
18, 
23, 


30, 
22, 
22, 


5, 


15, 
14, 


14, 
20, 


21, 
19, 
16, 
23, 
30, 
6, 
6, 
6, 


20, 


20, 
20, 


1871 
1871 


1871 


1871 
1871 
1871 
1871 


1871 
1871 
1871 


1871 


1871 
1871 


1871 
1871 


1871 
1871 
1872 
1872 
1872 
1872 
1872 
1872 


1872 


1872 
1872 
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TITLE OF CAUSE. 


WHERE REPORTED. 





Court below. 


Court of appeals. 


Judgment. 


Date of decision. 





People ex rel. N. Y. Ass. Real Estate 
vy. Com’rs of Taxes 

People ex rel. Banendahl v. Com’rs 
of Taxes 

People v. Prst. Wms’b’g T’p’ke, etc.. 

People ex rel. Marsh v. Delancy (ord.) 

People v. Huber 

People v. Evans 

People v. Bennett 


Perrin v. Buffalo, etc., R. R 

Peak v. Lemon 

Peters v. Delaplaine 

People ex rel. The Erie and Genesee 
Valley R. R. v. Tubbs 

People ads. Brooks 

People ex rel. Williams v. Haines... 

Phillips v. Campbell 

Phyfe v. Eimer 

Phelps, People ex rel. v. Smith 


Phillips v. Speyer 

Phillips v. Renss. and Sar. R. R. Co. 
Phelps v. Vischer 

Pierce v. Kinne 





Pierce v. Tuttle 

Pistor v. Hattield (order) 
Pike v. Johnson (order) } 
Pindor v. Resolute Fire Ins. Co .... 
Pierce v. N. Y.C. R. R 





Pioneer Paper Co. v. Buchanan 

Pooler v. Pooler 

Pomeroy v. Shaw 

Potter ads. People ex rel. Jackson 

Poillon v. Mayor, etc 

Poucher v. N. Y. C. R. 

Porter V. Parks.....ccc0-- 

Proestler v. Kuhn . 

Quinlan v. Burdick 

R. R. Co., Camden & Amboy, ads. 
Maghee 

Raymond v. Watson 

Ramaley v. Leland 


Rainsford v. Rainsford 

Rathbun v. Northern Cent. R. R.... 

Reed v. N. Y. C. R. R. Co 

Momsen v. People. ..:.....ccscccceces 

Rensselaer & Saratoga R. R. v. Davis 

Reave Pavement Co., People ex rel. 
v. Board of Improvement 

Reckhow v. Schenck. 

Rector, churchwarden, etc., v. Craw- 
ford 

Requa v. City of Rochester 

Rea v. Adams 

Relyea v. Reif 

Redmond v. Liverpool, etc 

Reynolds v. Commerce Ins. Co 

Read v. Pres., etc., Del. & Hud. C. Co. 

Richmond vy. Richmond 

Richardson v. N. Y. C. R. R. C 

Riley v. City of Brooklyn 

Richardson v. Carpenter 

Riker v. Hud. R. R. R. Co 

Rittenhouse v. Johnson 

Roberts v. Fisher 

Riper v. Poppenhausen 

Rogers v. Wheeler (order) 

Rockwell v. Merwin 

Rowan v. Hyatt 

Rowe v. Smith 


Rogers v. Crouse 
Root v. G. W. R. R 
Robinson v. Weil 
Rollin v. Cross 
Ross v. Ackerman 
ermund vy. Clark 
Rowe v. Hiserodt } 
Rogers v. Smith ............... niet 
Rose v. Cowdray. 





55 Barb. 417; 38 
Pr. @... 











Reversed 
Reversed 
Affirmed 


Reversed, exc’pt 
l penalty .... 
Affirmed 
Reversed ... 
Affirmed ... 
Affirmed ... 
Affirmed ... 
Reversed ... 


Reversed 
Affirmed 


.| Reversed,except 


upon condit’ns. 
Affirmed 


Reversed 
Reversed 





20, 1872 
20, 1872 
26, 


April 
June 
March 
April 
September 
December 
December 


December 


October 


February 
January 
June 
May 
October 
December 


December 
January 


January 
March 


February 
September 
November 
pesemnee 
ebruary 
April 
December 
November 
February 
March 
March 
March 


.| April 


May 
June 
June 
September 
November 
$ anuary 
anuary 
April 
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TITLE OF CAUSE. Judgment. Date of decision. 
Court below. Court of appeals. 
Robinson v. Long Island R. R. Co...| .......cccccscees| coccccccccces Affirmed ....... May 21, 1872 
Romertz v. East Riv. Nat. Bank....| 2 Sweeny, 82....| ........-+-+e00+- Reversed ....... June 11, 1872 
BEE Wa. HN IED oc vccccccccczesce] coccccocesccssces 45 N. Y. 213 .. Affirmed ....... March 28, 1871 
PROG T.. TOOT oc ccc cccccccccces] ccccccccccccceces 45 N. Y. 379... Affirmed ....... April 18, 1871 
TD Hs VOMMOIIE occ ccc cece cscccccel socccccess escese 46 N. Y. 448 .. Reversed ....... November 11, 1871 
SOURED We, GUIIPOERs ccccccccscccce] ccccccccqcceseses 45 N. Y. 398 .. Affirmed ....... April 25, 1871 
EE cvcacacnsdchsaaded cecnesceeescotess 45 N. Y. 723 ....| Reversed ....... June 22, 1871 
—_ ie ON Miccacccce cbse) ceccccscesoeseess 46 N. Y. 541 ....| Reversed ....... November 28, 1871 
——— People ex rel. v. Troy 
ston R. R. (order) ............ 87 How. Pr. 487.) ...ccccccccscccce Affirmed ....... October 25, 1870 
REE Fe Paces cccscccscseccsses] cccccccccscccescel cocsecescecesoees Affirmed ....... June 6, 1871 
Sohenok ot al. V. AMGTOWS ......0000] ccccccsscccccccee 46 N. Y. 589 . Reversed ....... September _ 5, 1871 
Bookleld v. Hermanas ......cccccc. cc] sccccccscccccccce] covccccccccvccece Affirmed ....... June 23, 1872 
Nace kekeah Rbnpenscncdecesenl beeeseeeenionenee Reversed ....... March 26, 1872 
Schloemer v. Schloemer (order) .....] .....ccccccccccee| coccccccccccscces Affirmed ....... April 2, 1872 
EE ccc ccacedecds och Senccdecesecencadh s6ceetoesenencses Affirmed ....... April 23, 1872 
ee okkccnd secedsGl Jangeveseeesegene 46 N. Y. 564. Dismissed ...... November 28, 1871 
Selover v. Wisner..............ceeee. gf  §.) eer Affirmed ....... May 23, 1871 
Seltendreich v. Heimeng ............| ...cccccccccccecs 46 N. Y. G77 .. Affirmed ....... December 12, 1871 
Ey EE IND, cc ccccedel denccceecqusdcseel esses nesescessess Affirmed ....... April 30, 1872 
es mg baa ccsedicccsscsace 3 Lans. 417..... 43 N. Y. 52...... Affirmed ....... October 25, 1870 
Sheldon v. Horton...............+.+: 53 Barb. 23 ..... 43 N. Y. 93...... Affirmed ....... November 22, 1870 
i in cckagccesseedshdel. ongesebecawceesce! Secescesecediases Motion denied..| November 2”, 1870 
Shumway v. Shumway .............. ee a errr Affirmed ....... December 13, 1870 
POP UOOE VW. PURGE COTEOE) oo sc cc ccc] cccccccccccccccce! sesesccee sesecce Affirmed ....... January 24, 1871 
an. ccasscdscdl scngncceoasenanas | 45°N. ¥. 802 22°.) Affirmed ......- June 22. 1871 
Sherman v. Niagara Fire Ins. Co....| 40 How. Pr. 393;| 46 N. Y. 526..... Affirmed ....... November 28, 1871 
Sherman v. Wright.................. Affirmed April 16, 1872 
Sheridan v. Andrews... . May 28, 1872 
Shaw v. Home Life Ins. Co.......... Affirmed . ..... June 11, 1872 
Shehakelar v. Reilly wen - Reversed June 21, 1872 
Simmons v. Cloonan.. Reversed December 12, 1871 
END Wo BME cccccccccseccescses Reversed May 21, 1872 
Skinner v. Quimm. .........cccsccseee % 4 Reversed .. November 22, 187 
Sioan v. N. ¥.C. BR. BR. Co.........2- - F Affirmed .. March 21, 1871 
SE Wr Moc cosccccocescctcceses 25 N. Y. 619 ....| 438 N. Y. 171 Reversed December 13, 1870 
Ss SOD 6 dic6 cacteccasecs ence 50 Barb. 612..... 43 N. Y. 419 Reversed January 24, 1871 
Smith ads. People ex rel. Phelps ....) ...ccccccccccccce| coccccccccccccecs —e sexcept 
ane haan March 28, 1871 
Smith v. Cit x" Peter pddeeebaetT cocemeemaceaeeneds abrrecewscconnpens Modified to $57.) April 25, 1871 
Smith v. N. 2. 43 Barb. 225; 4 
| Keyes, 180..... 24 .N. Y. 222 ....| Affirmed ....... May 23, 1871 
Smith v. Duchardt .................- (Pee cate. cee 45 N. Y. 597..... Reversed ....... May 30, 1871 
Se ED oc ccacccadsvesececesss D avenadiones sedeadh newsenctatesnietin Affirmed ....... January 23, 1872 
EG is cnticcacdsteeetnel sceceeredesscecesl ccccesscenceessee Affirmed ....... January 30, 1872 
CE EE CE seme D Nes yey, Affirmed ....... April 16, 1872 
CE Wo MES vecccccccocecesesceee 3 Barb. 371, n.; 
40 How. Pr. 518; 
2 Lans. 296; 1 
Sweeny, 552. . steneteniesuceies Affirmed ....... April 23, 1872 
Smith ads. Grant.................... 46 N. Y. 93 Reversed ....... September 2, !871 
Southwick v. Southwick ............ Affirmed ....... | May 28, 1872 
Springfield Fire [ns. Co. v. Allen.. Affirmed ....... | January 24, 1871 
Spellman v. Wehle (order)........... Affirmed ....... | April 4, 1871 
BORGER VW. CMRF... 2. ccccccccccccccces Affirmed ....... May 23, 1871 
Spotts v. Dumesuil.................. Affirmed ....... March 1, 1872 
Speyers v. _— Seki eninp ceases tibteenaes Affirmed ....... March 26, 1872 
Springer V. DwyeF. ........ccscesece Reversed ....... June 21, 1872 
Stoddard v. Clarke Pr ndcind wean Affirmed ....... October 25, 1870 
ROSE Ga PR ccccpecsssccececcoces Ret’rn amended! October 25, 187! 
Steinweg v. Erie Railway CRienccsces Modified ....... November 29, 1870 
Starbird v. Barrons et al............. Reversed ....... December 6, 1810 
Stillwell v. Markham ................ Modified ....... January 24, 1871 
Stith v. Morehouse .................- Reversed ....... February 21, 1871 
Stagg v. Alexander.................. Affirmed ....... March 21, 1871 
Stillman v. Carpenter................ Dismissed ...... March 28, 1871 
NEE FT. BOGEED occcccccccccsccsccses Reversed ....... April 18, 1871 
Sturgis v. Spofford .................. Reversed,except 
1 penalty ..... May 28, 1871 
Strong v. National Bank’g Associa’n Affirmed ....... January 22, 1871 
Stewart v. Drake et al............... Affirmed ....... November 21, 1871 
Sturgiss v. Bissell.............. Affirmed ....... November 21, 1871 
Starin v. Syracuse, etc., R. R.. Affirmed ....... December 5, 1871 
Stoddard v. Whiting ................} .| Reversed ...... December 12, 1871 
Stevens v. N.Y. C R. Co. (2 cases) .| Reversed,except 
1 penalty ...... December 22, 1871 
Béiies v. NW. ¥. G. BR. B. Co .ccccccccel oe. biidseee ee atehsucnecnenmeds Reversed,except 
1 penalty ...... December 22, 1871 
Strong v. Nat. Mech. Bank. Assoc’n} ...............- 45 N. Y. 718 . Affirmed ....... June 22, 1871 
Th ME cacnccccneceteccteddel ecciecccccedetccedl ecvcdscsesios sacs Affirmed ....... February 20, 1872 
Lo ainnshidneuteCiaiel sacgthadvdgercceel aveaeKeseadeatand Affirmed ....... arch 1, 1872 
Stephens v. Santee .................. ON Re Pree Reversed ...... March 26, 1872 
hn cxcvaienduiccadeel exdgedy dices coed aadéenketaccctecs A | ey May 2, 1872 
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TITLE OF CAUSE. Judgment. Date of decision. 
Court below. Court of appeals. 
Sn cnet cides tek Recknasaaueak eed hekeniNaeNueene Affirmed .......| June 4, 1872 
Supervisors Chautauqua v. People ex 

TE cr ach SULA CAGE deomcdaatotebndedl endecamdan ecaiies Reversed ...... October 18, 1870 
Supervisors Columbia Co. ads. People 

dent ankedehheeied noeckebasadss Skil emmseeiiekina bee Reversed ...... November 29, 1870 
NEED Ts DMNUNODD 6.0. o.cccksceccel cocccccecccecoses 46 N. Y. 188 Affirmed ....... September 12, 1871 
6 ass ade Cede) ncseeeesassskaddl acacecsmabeweones Affirmed ....... June 22, 1871 
Swanzey v. DeForest ................ oanaiiiedivaeaaa ‘ aopplecmbenaaed Affirmed ....... November 28, 1871 
Tallmadge v. Wadsworth............ pasvndcensen EE REE Affirmed .......}| October 25, 1870 
TAFE V. TOGO oo. 0c cccscccesces ind niebennsaiebonmed 43 N. Y. 578 ....| Reversed as to 

Abram & Mar- 

tha; affirmed 

against adm’rs, 7, 1871 
Tait v. Culbertson ..........ccccceces . 1871 
NNW NNR 6 on sccacapseecacces 30, 1872 
Terpennin, unin v. v. Corn Exch. Ins. Co.. 24, 1871 
Te EEE Pee 21, 1871 
Territt v. N. Y. and Brooklyn Steam 

DGD s aibnnan ranccebsisks eo Reversed ....... April 23, 1872 
Thompson v. Erie Railway.......... .| Rev’sed in part,| May 1871 
Thompson v. Amer. Tontine Ins. 

Ee eaten ee ...| Affirmed ....... December 12, 1871 
Thompson v. N. ¥. C. R. R. Co... .| Rev’dex. 1 pen.,| December 22, 1871 
TOMAS V. POPIO. .6oo50cccccsesseccs 2 Affirmed 1, 1872 
Thompson v. Fargo...............6++ Reversed .. 1872 
TENS WV. URUNOMEG. 0... ccccccccscvscecs Affirmed 
Tiernan v. Mayor of Albany ........ Aftirmed 
Townsend v. Hendricks (order) ..... Reversed 
Townsend v. Gilsey...............06+ Reversed 
Torrance v. Conger..............0+++ Reversed ....... December 19, 1871 
Troy and Boston R. R. ads. People 

ex rel. Schaghticoke (order) ....... Affirmed ....... October 25, 1870 
RR Affirmed ....... December » 1 
Tracy v. N. Y.C. R. R. Co.......... Rev’d ex. 1lpen.,,| December 22, 1871 
ES eae Affirmed ....... January 30, 1872 
Turnbull v. Martin .................- Dismissed ...... May 30, 1871 
Union Nat. Bank v. Sixth Nat. Bank, Affirmed ....... January 24, 1871 
BNET Fs MIO Soe s sc cccscossissecess Affirmed ....... February 27, 1872 
Van Slyke v. Hyatt ...............++ Dismissed ...... April 11, 1871 
Van Riper v. Poppenhausen ........ Affirmed ....... November 22, 1870 
Van Schaaick v. Hud. R. R. R. Co.. Reversed ....... January , 1871 
Van Gaasbeck ads. People........... Affirmed ....... January 18, 1871 
Van Liew v. Johnson................ Reversed ....... arch , 1871 
Van Ingen v. Way.............sse0e- Affirmed ....... June 1, 1872 
Verriol v. Keller ................200+ Affirmed ....... March 1872 
Vinner v. , Alex., etc., Steam- 

OEE ERT EEG, SEE eee ee Te Oe Peery mete Reversed ....... June 21, 1872 
Villaze Oe ES. CONOR is ccccaal scccdicceandbesue 45 N. Y. 362 Affirmed ....... April 18, 1871 
SEES Sena ee 43 N. Y. 2 ..... Reversed ...... October 18, 1870 
Watson v. Campbell................. 5 SR RR ee eae Affirmed ....... February, 1872 
White et al. v. Howard et al.........| .cccccceeeceeeees 46 N. Y. 144 Affirmed ....... September 2, 1871 
Waterman v. Van Every ............| ....- incaeeee ssid hommes mange delk Aftirmed .......| March 21, 1871 
We land y. Teen (O8GEE) .......2.06| scossecccccseeces 45 N. Y. 281 Reversed ....... April 4, 1871 

IR sce tripeendh chisdsasiacecanssds senadiaasncasaased Affirmed ....... April 18, 1871 
Warehouse eee PRR: Bene ees Affirmed ....... April , 1871 
Wallman v. Society of Concord .....| ...........ee eee 45 N. Y. 485 Reversed ....... May 23, 1871 
gS RS ee RIE RY pie ee errr Reversed ....... May , 1871 
Waring v. Indemnity Fire Ins. Co..| ................. 45 N. Y. 606 Affirmed ....... June 6, 1871 
Tec tacucedatetcedrT tiesadnceeennsane 46 N. Y. 228 Reversed ....... September 12, 1871 
Ward v. N. Y "Cen. ee Fe re et ere Reversed ....... December 19, 1871 
Watson v. N. Y. Cen. R. R a. Se Oe ee ee a Affirmed ....... January 16, 1872 
I cccadevan desShawisedl ckddakeadtasae andy dbase ddeasene ees Affirmed ....... January 23, 1872 
6 cc tancncpiacel ebnanceucddassaal seasauenscedeaned Affirmed ....... January 23, 1872 
in idceiclechbecseeh whechaaatececderel #*eceneeabaheranen Affirmed ....... January 23, 1872 
Wallace, People ex rel. v. Knowles.. y February _ 6, 1872 
Walker v. American Nat. Bank..... 7 April 9, 1872 
Wallace v. Leary ...........ceeeeeees May 2, 1872 
SA Ge BNET o6.0cccvcccesceceeesse June , 1872 
MPMI Wi BEOIG 65.cc cc ccccccecsccsce.c April 18, 1871 
Weed v. Barney . April 25, 1871 
Wells v. White ........ May 23, 1871 
West Point Iron Co. v. Reymert : June 22, 1871 
PD. WRIED oa acs cesccdcvcsecccee January 16, 1872 
West Side R. R. v. Pugsley (order).. January , 1872 
DOMME 6 ic.ccccsccscvcsscessess February _6, 1872 
Westbrook v. Wiley . ms February 13, 1872 
Weaver v. Borden ............-..05- April , 1 
Wetmore v. Cauder Affirmed, as to 

Julius “ert 

reversed, as to 

Wm. Cauder..} April 30, 1872 
TVOREAT V. GOTO ....cvcccccccccccces 2, = 


Westfall v. Van Schoening 
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Court below. Court of appeals. 








Welbros, v. Rome and Watertown, 
etc., R. R May 
Western Trans. Co. v. Lansing .. oe eee May 
Webb v. Odell ones sees June 
Witbeck v. Holland os < A . February 
Whitehead v. Kennedy March 
Whitney v. Nat. Bank, Potsdam.... So April 
White, People ex rel. v. Hulbert .... , September 
White v. Amer. Colonization Society September 
White v. Bd. Dom. Missions September 
White v. Amer. Tract Society ‘ September 


White v. Smith 

. ...| Reversed November 
White v. Corlies et al > 7 ee November 
Wheeler v. Warner Reversed February 
Wilcox v. Marsh December 
Willets v. Sun Mut. Ins. Co — 2 February 
Williams v. Bank of Cooperstown .. verse | March 
Wight v. Gibson | June 
Williams v. Seargeant ‘ +: ae anni November 
Wiley v. Auchinvole December 
Winslow v. Clark January 
Williams v. Lawrence Affirmed February 
Wiggins v. McCleary - _— Affirmed April 
Wood yv. Phillips thal Appeal not dis-} 
missed. December 
Woods v. Wilder at ~ ie ....| Affirmed December 
Wood v. Philips ae . Y. 152 ....| Reversed .......| December 
Woodworth v. Bennett 3N. Y. 273 ....| Reversed .......| January 
Wood v. Phillips Dismissed January 
Wood v. Moorehouse 5 N. Y. 368 .... April 
Wooden v. Austin May 
Wood v. Van Santvord | i May 
Wohler v. Buffalo & St. Louis R. R.| ................. September 
Wilkins v. Earle et al ‘ % 4 November 
Wood v. North Western Ins. Co sf we | November 
Wood v. La Fayette Bw S mee: November 
Worrell v. Exchange Bank, Lockport) ................- January, 
Wright v. Miller . February 
Yates v. M > June, 
Yenni v. McNamee 5 N. Y. wane May 
Younghanse v. Fingar ismi 
Youngs v. Youngs > ae re April 
Youngs v. Kent | December 
Yuguongo v. Salamon | | January p 
Zinn v. N. J. Steamboat Co | May 21, 1872 

| | 


























A large number of suits were brought against the New York Central Railroad Company by different 
parties for exacting more than legal fare. Only one of these cases appears in the foregoing table, as it includes 
decisions on appeal from judgments and orders, and not from motions. 
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THE PHILOSOPHY OF LAW. 


The unprecedented agitation of law reform, which 
is now going on in Europe and America, is not un- 
attended with a corresponding revival of the phil- 
osophy of law, without an acquaintance with which 
all law reform is imperfect, ifnot unavailing. It is true 
that the present age, considered with reference to its 
discoveries, inventions, appliances, and instruments, 
its knowledge of, and power over, nature, its intellec- 
tual and social advancement, may properly be called 
the scientific age; but, considered in reference to its 
laws and public institutions, it is not yet deserving 
that title. Law, being the highest and most perfected 
of the concomitants of humanity, must necessarily be 
longer in reaching its possibilities than any other 
department in which the human mind expresses itself. 
The one universal succession in development, viz. : 
the creative, the philosophic, and the scientific 
periods, is visible in the development of law, as well 
as of life and mind, of society and nature. 

For a time the laws and institutions of mankind 
came into existence, spontaneously, and by the result 
of natural forces; this was the creative period of law. 


Men knew not why their laws were such, they 
only knew that they were, and that they were the 
most natural and the most conducive to their welfare 


of any that had presented themselves. In such a 
state of things men are powerless to make systematic 
changes, for the bonds of ignorance are around them, 
and each new or untried movement is but an adven- 
ture. Law was therefore of slow and arduous develop- 
ment; for at a time, and in a community filled with 
art, philosophy, poetry, and great self-culture, juris- 
prudence was a merefragment. The Solon of Greece 
could not compare with her Demosthenes, her 
Sophocles, and her Socrates. And the early jurists 
were not mere lawyers, as a recent writer observes, 
“they were scholars of eminence in the mathematics 
of their day, in natural history, in astronomy, 
in medicine, in philology; skilled in many accom- 
plishments, masters of many languages.” And thus 
prepared, they went to work to build a structure, 
which was the first of its kind, and may well be 
denominated the first system of jurisprudence, in spite 
of its defects. 

The philosophic period of the law, which follows 
the creative period, is characterized by the effort of 
the human mind to discover the causes and the order 
of succession of the changes in law. The Hebrew 
and Roman jurists, while decrying philosophy as such, 
nevertheless made great personal and internal use of 
the principles of philosophy in systematizing and ex- 
ternalizing law. But it was not until after the strictly 





philosophic period of the world, the middle ages, had 
passed away, and the scientific period, in which we 
now are, had dawned, that the philosophy of law 
(always last, and, for that reason, always greatest in 
human development), came to be publicly known or 
recognized, — while international law was yet in its 
infancy. But the last two centuries have given to 
the world many profound works on the philosophy 
of the law,— have given us Kant, Hegel, Réder, Hil- 
denbrand, and Lasalle, in the department of abstract 
law, including property, contract and penalty, and 
Montesquieu, Rousseau, Voltaire, Helvetius, Condorcet 
and Turgot, in the department of applied law, includ- 
ing institutions and customs. It is almost superfluous 
to say that upon the cardinal points of the philosophy 
of the law (as well as of all philosophy), leading 
writers have differed; and that, while Hegel, the 
stubborn and defiant idealist, tells us, in his Rechts- 
philosophie, that free will is the root of law, without 
which the regulations as to property, contract and 
penalty would be futile and senseless, yet there are 
others who deny that free will is the basal fact in law, 
and even affirm, as the materialists and the chief 
apostle of nescience, Herbert Spencer, do, that there 
is no such thing as free will. Nor is there any the 
less two sides to the question, when we come to the 
more complex matter of institutions and positive law, 
of which Montesquieu admirably treats, in his Esprit des 
Loix,—the question, whether institutions are mould- 
ed by man (and man, in turn, by his climatic and 
geologic surroundings), as he affirmed, or whether, as 
the Encyclopedists affirmed, man is moulded by insti- 
tutions. So far as the truth of either of the proposi- 
tions is concerned, it may be said that both are true 
and both are false, and that men and their institutions 
have a reciprocal influence upon each other, and that 
they mutually change in like proportion. 

But, notwithstanding the diversity of opinions 
which have already been brought to light relative to 
the philosophy of the law, truth is constantly evolv- 
ing and the world may look for great results in this 
direction. This discussion, this thought, this mental 
agony and sweat are the inseparable conditions of the 
philosophic period, and they denote advancement 
toward the scientific and systematic period. Never- 
theless, it is not enough that here and there a states- 
man or a metaphysician should devote himself to the 
close study of the causes and conditions of law, it is 
necessary that the leading minds of the world, that 
an advanced humanity should understand the funda- 
mental principles of law before there can be devised 
an enduring and universal law reform, and law itself 
be made, what we fear it is not now, a science. Theo- 
retically the law is the most perfect exertion of human 
mind applied to the regulation of human life; practi- 
cally it is behind every other department of life in 
that harmony, cohesion, system, and beauty which 
is the distinguishing characteristic of a perfected 
science. If the law, then, depending upon all other 
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departments for its materials, and being the latest 
development of life, must pass throiiz!: the philosophic 
period like all other things, before it can reach the 
certainty and universality, the completeness and the 
harmony of a great science, let us not discourage, but 
rather foster, that spirit of discussion and inquiry into 
the fundamental principles and causes of the law 
which is stimulated by the present impetus to law 
reform. Then, the sooner will the necessity for a 
philosophy of the law be over and the sooner will 
civilization be reaping its harvest of applied principles. 
———  -#>o« ———_ 


LIBEL: PRIVILEGED CRITICISM. 

In general the law considers a publication, which is 
false in fact and injurious to the character of another, 
as libelous and malicious per se unless it is made by a 
person in the discharge of some public or private 
duty, legal or moral, or in the conduct of his own 
affairs. In a recent English case (Henwood v. Har- 
rison, 26 L. T. Rep. N.S. 938), the limits of privi- 
leged public criticism were elaborately considered and 
clearly defined. It appeared in Henwood v. Harrison 
that plaintiff was a naval architect, and had submitted 
to the lords of admiralty certain proposals and 
plans for converting wooden line of battle-ships into 
sea-going turret ships. The comptroller to the navy 
addressed a letter to the lords of admiralty, in which 
he commented upon the proposals and plans in terms 
which were claimed to be injurious to plaintiff’s char- 
acter. Defendant, at the request of the lords of 
admiralty, published a minute with regard to the tur- 
ret-ships, comprising the letter in question. An action 
of libel was then brought, complaining of the publi- 
cation of the letter, but imputing no actual malice to 
defendant. The plaintiff was nonsuited, on the 
ground that the letter complained of was a privileged 
criticism, and, as such, not actionable without proof 
of actual malice. The opinion of Willes, J., which 
was adopted by the court, contains an excellent 
summary of the law respecting privileged criti- 
cism as gathered from the English adjudications: 
The learned judge below nonsuited the plaintiff, 
upon the ground that every man has a right to dis- 
cuss freely, so long as he does it honestly and without 
malice, any subject in which the public are generally 
interested, to state his own views and to advance 
those of others for the consideration of all or any of 
those who have a common interest in the subject; 
and that, while he does so, he has a privilege attach- 
ing to such right of free discussion of the same char- 
acter which has been held to attach in numerous 
instances in which liberty of speech has been allowed 
upon grounds of public and social convenience, where 
the speaker or writer, and the person or persons 
addressed, have had a duty or interest in common, the 
existence of which is held to rebut the inference of 
malice. Of this class are cases of characters given to 
servants, either in dismissing them (Zaylor v. Hawk- 





ins, 12 Q. B. 308; Somerville v. Hawkins, 10 C. B 
583; Manly v. Witt, 18 id. 504); or in advising 
others not to employ them, even though the advice 
be not asked for (Patteson v. Jones, 8 B. & C. 578, per 
Bayley, J.; Gardner v. Slade, 13 Q. B. 796); of ad- 
vice given to another as to the character of a person 
with whom marriage was contemplated (Zodd y, 
Hawkins, 8 C. & P. 88, per Alderson, B.); of informa- 
tion that a robbery had taken place (Kive v. Sewell, 3 
M. & W. 297); of a handbill offering a reward for 
the recovery of bills of exchange, stating that they 
were suspected of being embezzled by the plaintiff, 
such handbill being published for the protection of 
the person liable on the bills, or to secure the con- 
viction of the offender (Finder v. Westlake, M. & M. 
461, per Tindal, C. J.); of the complaints to public 
officers of the conduct of persons in their em- 
ployment (Blake v. Pilfold, M. & Rob. 198, per 
Taunton, J.; Woodward v. Landle, 6 C. & P. 548, 
per Alderson, B.); of fair criticisms of literary or 
other works (Zobart v. Tipper, 1 Camp. 352, per 
Lord Ellenborough, C. J.; Foyer v. Wilson, 15 C. B. 
N. 8. 422); of places of public resort (Dibdin v. Swan, 
Esp. 28, per Lord Kenyon), or of the persons who 
perform there (Gregory v. Duke of Brunswick, 1 Car. 
& K. 24, per Tindal, C. J.); or of other proceedings 
of a character in which the public have an interest. 
Downe v. Anderson, R. & M. 287; 3 Bing. 88, per 
Best, C. J. The principle upon which these cases 
are founded is a universal one, that the public con- 
venience is to be preferred to private interests; and 
that communications which the interests of society 
require to be unfettered may freely be made by per- 
sons acting honestly without actual malice, notwith- 
standing that they involve relevant comments con- 
demnatory of individuals. In Zoogood v. Spyring, 1 
C. M. & R. 181, Parke, B., stated the law as follows: 
“Tn general, an action lies for the malicious publica- 
tion of statements which are false, in fact, and inju- 
rious to the character of another (within the well- 
known limits as to verbal slander), and the law con- 
siders such publication as malicious, unless it is fairly 
made by a person in the discharge of some public or 
private duty, whether legal or moral, or in the con- 
duct of his own affairs in matters where his interest 
is concerned. In such cases, the occasion prevents 
the inference of malice which the law draws from 
unauthorized communications, and affords a qualified 
defense depending upon the absence of actual malice. 
If fairly warranted by any reasonable occasion or 
exigency, and honestly made, such communications 
are protected for the common protection and welfare 
of society; and the law has not restricted the right 
to make them within any narrow limits.” In Har- 
rison v. Bush, 5 E. & B, 344; 26 L. J., 25Q. B, 
where an elector of Frome petitioned the home secre- 
retary, stating that the plaintiff, a magistrate of the 
borough, had made speeches inciting to a breach of 
the peace, and praying an inquiry, and that the home 
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secretary should advise her majesty to remove the 
plaintiff from the commission of the peace, such 
petition was held to be privileged; and Lord Camp- 
bell, expressing the opinion of the court of queen’s 
bench, stated the rule to be that “a communication 
made, bona fide, upon any subject-matter in which 
the party communicating has an interest, or in refer- 
ence to which he has a duty, is privileged, if made to 
a person having a corresponding interest or duty, 
although it contain criminatory matter, which, with- 
out this privilege, would be slanderous and actionable.” 
In the present case, little need be said to show that 
the communicator had both an interest and a duty in 
the subject-matter. And, he added, that duty “ can- 
not be confined to legal duties which may be enforced 
by indictment, action or mandamus, but must include 
moral and social duties of imperfect obligation.” And 
in Whiteley v. Adams, 15 C. B. N. S. 392; 9 L. Te 
R. N. S. 483, in this court, Erie, C. J., Williams, 
Keating and Byles, JJ., acted upon the rule in the 
terms that ‘(a communication made, bona fide, upon 
any subject-matter in which the party communicating 
has an interest, or in reference to which he has, or 
honestly believes he has, a duty, is privileged, if made 
to a person having a corresponding interest or duty, 
although it contains criminatory matter, which, with- 
out this interest, would be slanderous or actionable.” 
It is clear that the privilege so established in respect 
of duty or interest, however necessary or valuable, 
must be exercised within the limits which the interest 
or duty indicates, and that, in many of the instances 
of privilege to which reference has been made, a 
public statement to an individual not having any 
interest in the matter might be held libelous. The 
statement must be such as the occasion warrants, and 
made to a person who is interested in receiving it. 
The mere fact of the presence of a person uninter- 
ested has been held to be insufficient to take away 
the privilege, as in many of the cases as to master 
and servant; but the statement to a person wholly 
uninterested would in such case be defamatory, as, 
for instance, in the case of a joint-stock company, the 
publication of a defamatory report of the auditors of 
the company to the shareholders, whom alone it 
interested, might be privileged, while its general 
publication might be libelous. Lawless v. Anglo- 
Egyptian Cotton and Oil Company, L. R., 4 Q. B. 
262. In others of the cases referred to, the publica- 
tion has been held to be privileged, though made in 
the form of a handbill, or a statement in a newspaper, 
where the subject was one in which the public had 
an interest; and this was remarkably the case in 
Wason v. Walter, L. R., 4 Q. B. 73, where the 
subject received the most elaborate and satisfactory 
consideration. In that case the Times newspaper 
published a debate in the house of lords touching a 
petition presented by the plaintiff to the house, 
charging an eminent judge with misconduct, in the 
course of which debate the lord chancellor commented 





upon the plaintiff's conduct as false, cowardly and 
malicious. The Zimes also published a leading article, 
in which the conduct of the plaintiff was severely 
discussed and characterized as false and malicious. 
The Lord Chief Justice Cockburn held, that the publi- 
cation of the debate, if honest, bona fide, and truthful, 
was justifiable, and not the subject of a civil action, 
upon the same or even stronger grounds than those 
which justify the publication of proceedings in a court 
of justice. As to the leading article, which, so to 
speak, was a statement to the whole world, the lord 
chief justice held, that the occasion was privileged, in 
the absence of malice, and left it to the jury, in effect, 
to say whether the article was one which could be 
ascribed to malicious and sinister motives, or only a 
fair comment. The court affirmed the ruling of the 
lord chief justice upon both points; and upon the 
latter, as to the publication of the leading article, 
which, it may be observed, stood in no better or 
worse position in point of law than a letter addressed 
or a book sold by one member of the public to another, 
or other members of the public, containing the same 
language, the judgment was as follows: ‘“ We are of 
opinion that the direction given to the jury was per- 
fectly correct. The publication of the debate having 
been justifiable, the jury were properly told the sub- 
ject was, for the reasons we have already adverted 
to, pre-eminently one of public interest, and, there- 
fore, one on which public comment and observation 
might properly be made, and that, consequently, the 
occasion was privileged in the absence of malice. As 
to the latter, the jury were told that they must be 
satisfied that the article was an honest and fair com- 
ment on the facts; in other words, that they must be 
satisfied that the comments had been made with 
an honest belief in their justice, but that this was 
not enough, inasmuch as such belief might origi- 
nate in the blindness of party zeal, or in personal 
or political aversion; that a person taking upon 
himself publicly to criticise the conduct or mo- 
tives of another must bring to the task, not only an 
honest sense of justice, but also a reasonable degree 
of judgment and moderation, so that the result may 
be what a jury shall deem, under the circumstances of 
the case, a fair and legitimate criticism on the conduct 
and motives of the party who is the subject of censure.” 
That decision necessarily involves the conclusion that 
the fair and honest discussion of or comments upon a 
matter of public interest is in point of law privileged, 
and that it is not the subject of an action unless the 
plaintiff can establish malice. The case of Stockdale 
v. Hansard, 9 Ad. & E. 1, so much relied upon in the 
argument in this court to show that no privilege 
existed in respect of the discussion of public questions, 
was thus distinguished in the judgment in Wason v. 
Walter : “The position that the order of the house of 
commons cannot render lawful that which is contrary 
to law, still less that a resolution of the house can 
supersede the jurisdiction of a court of law, by cloth- 
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ing an unwarranted exercise of power with the garb 
of privilege, can have no application where the ques- 
tion is, not whether the act complained of, being un- 
lawful at law, is rendered lawful by the order of the 
house or protected by the assertion of its privilege, 
but whether it is, independently of such order or as- 
sertion of privilege, in itself privileged and lawful.” 
This is obvious, when it is considered that in Stockdale 
v. Hansard the question arose upon demurrer, so that 
the plaintiff was entitled upon the argument to 
assume that, if the case went to trial, he could give 
evidence of actual malice, and the defense set up was 
an absolute justification, not a privilege, in the absence 
of actual malice. In Stockdale v. Hansard the defend- 
ant claimed under the authority of one house of par- 
liament the same absolute exemption from suit which, 
by the general law of the land, upon grounds of pub- 
lie policy, protects a witness or person making an 
affidavit in the course of an action, or a person speak- 
ing or writing in the course of a judicial proceeding, 
civil or military, from liability even in respect of state- 
ments willfully false and malicious. Revis v. Watson, 
18 ©. B. 126; Henderson v. Bromhead, 4 H. & N. 569; 
Dawkins v. Lord Paulet, 21 L. T. R. N. S. 584; L. 
R., 5 Q. B.94; Dawkins v. Lord Rokeby, Cam. Scac. 
H. Vac. 1872. The defendant in this case, like the 


defendant in Wason v. Walter, claims no such absolute 
exemption, but only the privilege of every subject of 
the realm to discuss matters of public interest honestly 


and without actual malice. The judgment in Wason 
vy. Walter further recognized the doctrine that the 
effect of a privileged occasion, the existence of which 
it is for the judge to determine as matter of law, 
rebuts the legal inference of malice, and that the plain- 
tiff must fail unless he can prove malice in fact. ‘In 
the English law of libel (per Cockburn, C. J., in Wason 
vy. Walter) malice is said to be the gist of an action 
for defamation. And though it is true that by malice, 
as necessary to give a cause of action in respect of a 
defamatory statement, legal and not actual malice is 
meant; while by legal malice, as explained by Bailey, 
J., in Bromage v. Prosser, 4 B. & C. 255, is meant no 
more than the wrongful intention, which the law al- 
ways presumes as accompanying a wrongful act with- 
out proof of any malice in fact; yet the presumption of 
law may be rebutted by the circumstances under which 
the defamatory matter has been uttered or published, 
and if this should be the case, though the character of 
the party concerned may have suffered, no right 
of action will arise. ‘“ The rule,” says Lord Camp- 
bell, ©. J., in the case of Taylor v. Hawkins, 16 
Q. B. 321; 20 L. J., Q. B. 314, “is that, ifthe occasion 
be such as repels the presumption of malice, the com- 
munication is privileged, and the plaintiff must then, 
if he can, give evidence of malice.” Where privilege 
exists, the burden of proof of actual malice rests upon 
the person who complains. If there is no evidence 
of such malice, it is the duty of the judge to direct a 
nonsuit or a verdict for the defendant. Somerville v. 





Hawkins, 10 C. B. 583; Spill v. Maule, L. R., 4 Ex, 
232; 20 L. T. R. N. 8. 675. In the present case 
there was no suggestion and no evidence of malice in 
any one. The honesty of the publication and the 
absence of malice were admitted; and there was 
nothing to be decided, except the question of law 
whether the occasion was privileged. The learned 
judge ruled that it was. In substance, the defendant 
communicated to another member of the public, a 
statement of the lords of the admiralty and the public 
officers under their control, accounting for their pro- 
ceedings as to the reconstruction of the navy. This 
statement was made by public servants, intrusted by 
the crown with the charge of the most important 
defense of the country, in which every subject of the 
queen has an interest of the deepest character; and 
the statement would have been garbled and incom- 
plete, unless it set forth the very discussion which 
the plaintiff’s own suggestions naturally and neces- 
sarily challenged and provoked. It was vainly sug- 
gested that those proposals of the plaintiff were private 
and confidential. There was no stipulation that they 
should be so considered. They were, moreover, 
simultaneously published by the plaintiff and exposed 
to honest criticism at home and abroad. The plain- 
tiff’s proposal was made upon a subject of public 
interest to agents of the crown, who were bound to 
consider and criticise what was put forward by the 
plaintiff, if they thought it of sufficient importance to 
be discussed which, as against him, it must be taken 
to have been; and, in the course of that criticism and 
discussion, the merits of his plans and the previous 
experience and judgment of the suggestor on the sub- 
ject with which he dealt were relevant subjects of 
remark. The occasion, therefore, was one in which 
the alleged libeler and every member of society to 
whom he might issue the blue book had, in common 
with the plaintiff, an interest incomparably greater 
than that which, in so many cases, has been held to 
carry a privilege essential to freedom, and which, in 
the absence of malice, is an answer to the action. 
To prevent any misconstruction of this judgment, it 
may be proper to say that we agree with the learned 
judge in attributing no legal weight to the high 
authority under which the publication took place, nor 
to the particular object with which the documents 
were printed, and to add that the jury in civil cases, 
equally as in criminal cases, are the proper tribunal to 
judge the question of libel or no libel. This was 
affirmed by the declaratory act of 1792, 32 Geo. II, 
ch. 68, and has been often recognized. See per Lord 
Wensleydale in Parmeter v. Coupland, 6 M. & W. 
105. But it is not competent to the jury to find 
that, upon a privileged occasion, relevant remarks 
made bona fide without malice are libelous. As 
Lord Wensleydale said in the same case: “ Every 
subject has a right to comment on the acts of public 
men which concern him as a subject of the realm, if 
he do not make his comment a cloak for malice or 
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slander.” It would be abolishing the law of privileged 
discussion and deserting the duty of the court to 
decide upon this or any other question of law, if we 
were to hand over the decision of privilege or no 
privilege to the jury. A jury, according to their 
individual views of religion or policy, might hold the 
church, the army, the navy, parliament itself, to be 
of no national importance, or the liberty of the press 
to be of less consequence than the feelings of a thin- 
skinned disputant. In actions of libel, as in other 
cases where questions of fact, when they arise, are to 
be decided by the jury, it is for the court first to 
determine whether there is any evidence upon which 
arational verdict for the affirmant can be founded. 
The whole argument to prove that the case ought to 
have been left to the jury was based upon the prima 
facie case of words printed, which a jury might find 
to be disparaging of the plaintiff in stating that his 
plans were worthless. The answer is, that the priv- 
ileged occasion shifts the burden, and that, in respect 
of relevant words though defamatory, the plaintiff 
cannot recover without proving malice, which he has 


failed to do. 
——-- 000  —- 


CURRENT TOPICS. 


Divorced persons are seldom satisfied with the 
disposition which is made by the court in case the 
matrimonial relations have been productive of chil- 
dren. Father and mother, both, actuated by fancy, 
envy or parental fondness, often claim the possession 
of the children. And, where there is but one child, 
and both parents cling to it with zeal, the judi- 
cial mind is sorely puzzled to make a decision 
at all satisfactory, entirely just and perfectly feas- 
ible. The abduction of the child of Gen. Viele last 
week from Lake Mahopac, a summer resort, by the 
agents of its mother, the divorced wife of the gen- 
eral, recalls the difficulty of pleasing both parties in 
cases of this character. In such cases, we would 
suggest the ingenious mode resorted to by King 
Solomon, who, when a child was claimed by two 
mothers, ordered that it be cut in twain. When the 
sword is about to descend, the parent who loves 
the child the more will naturally cry, “save the child,” 
and the wise judge will award it to the keeping of 
the surprised but more devoted parent. 


It is not often that a judge is such an embodiment 
of patience as was that judicial being who is said to 
have listened for days to the argument of counsel 
upon the construction of a statute, and at the close 
of the disputation, quietly informed the exhausted 


advocates that the statute had been repealed. The 
judge, before whom the case of Miss McCabe 
(alleged to have been wrongfully committed to the 
Bloomingdale Asylum) came, adopted quite a differ- 
ent course. Miss McCabe had been upon the stand, 
and examined with a view of ascertaining her sanity ; 





certain physicians were then called by counsel for 
those who had instigated her commitment, and, upon 
cross-examination by her counsel, one of the physi- 
cians was asked to state all that she had said to him, 
beginning at the first interview, and concluding with 
the last. This was objected to, as compelling witness 
to repeat in detail the evidence given on direct exam- 
ination. The judge, in deciding the point, upheld 
the objection, and took occasion to say that, after 
hearing Miss McCabe’s testimony, he had come to the 
conclusion that she was a monomaniac, and that 
nobody was in fault in placing her in a lunatic asy- 
lum, whereupon, counsel for the complainant indig- 
nantly withdrew from the case, stating that His Honor 
had prejudged the case. The writ was accordingly 
dismissed, the complainant was remanded to the 
custody of the commissioners at Bloomingdale, and 
her counsel declares that he will apply for a writ to 
some judge who can wait till he hears the evidence 
before expressing his opinion. It is not, however, an 
unprecedented action for a judge to state his opinion 
in a case where the evidence is clear, and even to 
stop the further presentation of evidence, where 
nothing new.is pretended to be offered; while it is 
frequently the case that counsel are stopped in the 
midst of their most glowing arguments, with the 
arbitrary and impatient observation, that “that is 
sufficient.” Patience in the judge and persistency in 
the counsel work well together; but the latter with- 
out the former is not likely to produce any very ami- 
cable state of things in court. 


It has always been a leading characteristic of the 
profession to be chivalrous and decisive in their modes 
of redressing personal wrongs. Always assisting others 
to wander through the labyrinth of a suit at law, law- 
yers are yet, paradoxically enough, quite summary in 
their modes of obtaining justice. It would scarcely be 
expected, however, that a judicial officer should revive 
the Preston Brooks mode of obtaining redress for 
personal wrongs and use a cane, the symbol of dignity, 
as Judge Dent, of Washington, did recently upon an 
editor who had been so audacious as to libel him. 
We trust that this unfortunate episode, this ebullition 
of personal rage, is not the beginning of a ceaseless 
physical polemic between the members of the editorial 
and legal professions. 


In view of the developments made in the celebrated 
causes of Mrs. Wharton and Dr. Schoeppe, it becomes 
a question of some difficulty whether modern science, 
in its relations to the administration of justice, has 
been more disgraced or vindicated, more degraded or 
elevated. That chemistry is one of the leading sciences 
of the age cannot be questioned, and that, when judi- 
ciously applied, it is a powerful auxiliary to the law, 
will not be denied. But our modern Lady Macbeth 
would well complain that the “damned spot won't 
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out,” when, if the attention of a chemical professor 
were called to her hand, he would surely find a “spot,” 
whether there was one there or not. Microscopism 
is outdone, for, while this method of minute observa- 
tion only reveals what is actually in existence, chemical 
analysis brings to light what never had any actuality. 
The two great trials mentioned have been as much a 
trial of the reliability of chemical analysis as of the 
guilt or innocence of the accused; and they demon- 
strate clearly that a professor of that wondrous 
science, to whose keeping and inspection the elements 
of a man’s exculpation or condemnation are com- 
mitted, should employ every resource, avail himself 
of every assistance, and apply every conceivable test 
in the analytical process. Let us hear of no more 
defective analyses of anatomized human stomachs 
suspected of containing poison. 


The ‘institutions of law learning of the State of New 
York, which are about to begin their working year, 
have an increased responsibility resting upon them. 
The demands for thorough preparation on the part 
of the student at law before his admission to the bar 
are constantly augmenting; and the fact that our 
law schools are practically the means of neutralizing 
the effect of the three-years’ rule renders it all the 
more incumbent upon them to secure a complete con- 
formity to the requirements of the curriculum and a 
rigid examination at the end of the course. As the 
law regulating admission to the bar in this State now 
is, the law schools are and must be crowded to over- 
flowing, that being a short-cut to admission, and if 
they fail in their task of graduating men fit for the 
bar, the profession will hold them responsible. 


To-day it is understood that the decision of the 
arbitrators under the treaty of Washington will be 
officially announced. While the pecuniary compen- 
sation awarded our government can scarcely be much 
more than nominal, yet the moral and jural, the 
political and international results flowing from the 
settlement of the Alabama claims must be immeasur- 


able. Every ruling of the Geneva board must have 
its effect especially upon the condition of international 
law; for, while the points decided are conventionally 
confined to the case under consideration, and the rules 
laid down are limited ostensibly in their application 
to the conduct of the British and American govern- 
ments; yet the principles evolved must have their 
influence upon the relations of all civilized nations, 
and help to form a new and more certain Code of 
international law. 


Even extradition treaties do not suppress litigation, 
although they approach the threshold of international 
justice, and do not leave runaway :riminals to abso- 
lute impunity and perfect freedom to renew their 
villainies. There are many points in positive law, 
which are necessarily the subject of adjudication and 





interpretation; and the cases which have arisen, 
under the extradition treaties of this government, with 
foreign nations, show conclusively, that compliance 
with the provisions of such treaties is far from a mere 
mechanical action. A case has arisen under the treaty 
with Sweden, which has been elaborately argued, 
both on the question of jurisdiction and of evidence, 
The case was taken before the United States com- 
missioner at New York. It appears that the defend- 
ant, M. Ahlander, who is a Swedish subject, is 
charged with having, while acting as a public officer, 
to wit, a chamberlain in the penal prison, at Lands- 
crona, embezzled about six hundred rix dollars, the 
property of the Swedish government. Ahlander 
having escaped to this country, the Swedish authori- 
ties made demand upon the United States for his 
extradition under the treaty. The matter is still 
under advisement. 


The Philadelphia Enquirer, in commenting upon 
the rise of the movement in favor of allowing women 
to practice law, alludes to the familiar dramatic law 
suit, in which a woman is represented as an advocate, 
Our contemporary says: “Shakespeare wisely believed 
that he could produce a grand dramatic effect in his 
play of the Merchant of Venice, by allowing ‘Portia,’ 
in the assumed character of a lawyer, to plead for the 
life of ‘Antonio.’ In his time it seemed no more 
possible that a woman should be a lawyer than that 
the infant in its mother’s arms would be able to plead 
before court and jury, in some doubtful cases. In fact, 
there have been critics, who have urged that the 
incident in which ‘ Portia’ appears as an advocate, is 
unnatural. What would have those learned Thebans 
have said, if they could have known that in a few 
years after their pertinent objections had been uttered, 
the ranks of the lawyers would be invaded by the 
fair sex, who might be addressed, according to modern 
usage, with full title, as for instance, ‘Mrs. Mary 
Smith, Esq.’” It seems to us, on the contrary, 
that Shakespeare was not obtuse or inartistic, but 
that he wrote with his usual naturalness and in- 
sight, when he represented woman in the character 
of a lawyer; for what being is there more ingenious, 
fertile in resource, apt to argue, clear in perception, 
able to call forth the emotions, than an intelligent 
woman. Indeed, the seminaries of learning do not 
consider that it is at all necessary for young ladies to 
study Whately or Butler, because their logical powers 
are born perfect / 


The senate met at the capitol, on Tuesday, to hear 
the closing argument in the case of Judge Prindle. 
Counsel for the prosecution were absent, but the judge 
and his counsel were present. Only twenty senators 
were present, and an adjournment was resolved upon 
until November 20th, at ten o’clock a. m., when it is 
proposed to dispose of the case of Judge Prindle 
immediately, and then take up the case of Judge 
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Curtis. We had hoped that the senate could free 
themselves from the excitement and exactions of a 
great political contest long enough to properly dispose 
of the cases of Judges Prindle and Curtis now. Jus- 
tice to the accused and to the people seemed to demand 
this. 


The second trial of Mrs. Fair, who killed the emi- 
nent California lawyer, Mr. Crittenden, two years ago, 
has at last begun, and, if a jury can be successfully 
drawn, after so much has been said, published and 
thought about the affair, the trial will immediately 
proceed. Delay is always favorable to the accused in 
cases of this character, and the shaft of justice, if not 
broken, is often blunted and tempered by the warm 
sympathies which will ever reside in the breast of 
juries for woman. 


Numerous inquiries have been made in reference to 
the forthcoming session laws of this State. The sec- 
retary of State informs us that the volume, which is 
somewhat larger than usual this year, and well-fur- 
nished with side notes, is now in print and will be 
ready for distribution in a week or ten days. The 
difficulty of collating, arranging and providing with 
side-notes, index, etc., of a volume of more than two 
thousand pages is arduous and great, and abundantly 
accounts for the seeming delay in publication. 


The rumored appointment of Judge Van Voorst, 
by the governor, to fill the vacancy in the supreme 
bench, caused by the removal of Judge Barnard, is, to 
say the least, premature, as nothing is known of it in 
official circles. The announcement, however, did not 
gain sufficient currency and credit to excite extended 
comment upon the fitness of the appointment, which 
is often the case, thus subjecting an individual to a 
quasi ordeal, the reality of which he never tries, or to 
a double criticism when the reality is experienced. 


M. Bigot, a distinguished French advocate, while 
addressing a tribunal in behalf of 4 prisoner, was 
taken suddenly ill. The president of the court, per- 
ceiving that he began to falter, requested him to rest 
awhile, but the advocate wished to proceed, and made 
an effort to continue his address, but he suddenly 
became silent and fell down. A physician was sum- 
moned, when it was found that the great lawyer had 
been stricken with apoplexy. After remaining in a 
state of unconsciousness until the following morn- 
ing, he died. 


———_e © o—___—__- 


NOTES OF CASES. 


An important case has recently been decided in 
England with reference to the rights of riparian 
owners, We refer to Duke of Buccleuch v. Metropoli- 
tan Board of Works, Law Rep. 5 H. L. 418, which was 
decided after unusual deliberation and elaborate argu- 
meat. It appeared that plaintiff was the owner of a 





mansion on the banks of the Thames with a large 
garden frontage thereon, the river was embanked 
under authority of an act of parliament, a large strip 
of dry land was thus formed where the river had for- 
merly flowed up to the garden, and a public road was 
made between this strip of land and the river. Plain- 
tiff claimed compensation under the act, and the claim 
was referred to arbitration. Held, that the loss of the 
use of the river frontage, and the consequent loss of 
privacy, and the increase of dust and noise by the 
creation of the embankment and road, were subjects 
for the arbitrators to consider as occasioning deterio- 
ration in the selling value of the property for which 
he was to determine the amount of compensation. 
One great point in the case may be inferred irom the 
following observation in the opinion of Baron Martin, 
who was one of the seven judges who were sum- 
moned to aid the lords in the determination of the 
case: “In my opinion the duke’s right to compensa- 
tion under the two acts (25 and 26 Vict. ch. 93, and 8 
and 9 Vict. ch. 18) is not less extensive than it would 
have been to damage (excluding vindictive damage) 
in an action of tort in the event of the defendants in 
error having made the embankment without the au- 
thority of parliament.” Another great point was, 
whether the duke could claim compensation for the 
depreciated value of his residence (Montagu House) 
resulting ‘from the loss of privacy and the noise and 
dust caused by a public road between it and the 
river.” Mr. Justice Blackburn thought such damages 
too remote, but his view was not sustained, and the 
lords and a majority of the judges were of the opinion 
that such damages were properly awarded. 


Semmes v. City Fire Insurance Co., of Hartford, 
decided in the supreme court of the United States 
last winter, was an action ona policy of fire insurance, 
to which the defense was, that suit had not been 
brought within twelve months after the loss occurred, 
as provided in one of the conditions of the policy. 
To this plea replications were set up, stating that the 
late civil war prevented the bringing of the action 
within the twelve months provided in the condition, 
the plaintiff being a resident and citizen of the State 
of Mississippi, and the defendant of Connecticut, during 
the time of the civil war. Defendant’s counsel argued 
that the rule, as to statutes of limitations, applied in 
this case, viz.: That the time of disability should be 
subtracted from the whole time before action brought, 
and the right of plaintiff to sue should be determined 
by the difference as compared with the time limited. 
But the supreme court overruled this point and decided 
that the disability to sue, imposed upon plaintiff by 
the war, relieved him from the consequences of failing 
to bring suit within twelve months after the loss, 
because it rendered a compliance with that condition 
impossible, and removed the presumption which that 
contract says shall be conclusive against the validity 
of the plaintiff’s claim. 
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COURT OF APPEALS ABSTRACT. 
ACTION. 


Action to recover possession of a house and lot. At 
the time of the commencement of the action the prem- 
ises in question were occupied by M., as tenant of 
defendant. SS. served the summons and complaint. 
Defendant told him at the time, in substance, that he 
lived in and owned the house, and thereupon the papers 
were served upon him. 

Held, that the defendant was estopped from denying 
that he was in the actual occupation of the premises at 
the time of the commencement of the action, by his 
declaration, and by receiving and retaining the com- 
plaint without objection that he was not the proper 
party. Also held, that in an action to recover posses- 


sion of real estate occupied by the tenants of the per- 
son claiming title adverse to the plaintiff, the landlord 
is a necessary party, and the presence of the tenant is 
not essential to defendant to enable him to litigate the 
title, and he may waive the omission to make the ten- 
ant a party. Not objecting by demurrer or answer is 
Opinion by Allen, J. Finnegan v. Car- 


such waiver. 
raher. 
See Married Woman; Practice. 
AGENCY. See Ratification. 
APPEAL. See Fraud. 


ASSESSMENT. 

This proceeding was commenced under chapter 338, 
Laws of 1858, for the purpose of vacating an assessment 
made upon the lands of the petitioner to defray the 
expense of constructing sewers, upon the ground that 
it is voidable for fraud or legal irregularity in the pro- 
ceedings, by virtue of which it was imposed. 

The assessment in the present case was made under 
chapter 381, Laws of 1865. No fraud in the proceedings 
prejudicial to the petitioner or otherwise was proved 
upon the hearing before the judge. The petitioner 
claims that the assessment was shown to be void upon 
these grounds: Ist. Because the Croton Aqueduct 
Board of the city had not devised a plan for the drain- 
age of the entire city, and caused maps, etc., as required 
by the first section of the act, to be made before con- 
tracting for the construction of the sewers in question. 
2d. For the reason that the contract for such construc- 
tion embraced work ih more than one sewerage district. 
3d. That copies of the map or plan for the drainage 
of sewerage district No. 8, in which the lands in ques- 
tion are situated, had not been filed as required by 
section 4 of the act. 

Held, that, under the provision of chapter 381, Laws 
of 1865, in relation to sewerage and drainage in New 
York city, the devising of a plan forthe drainage of 
the entire city is not a condition precedent to the 
power of contracting for doing the work in any of the 
sewerage districts. 

Also held, that the omission to file a copy of the map 
showing the plan of drainage of the sewerage districts 
with the clerk of the common council, according to 
the provisions of section 4 of said act, which does not 
contain any provision prohibiting the contracting of 
the work until the filing of such copy, does not vitiate 
the assessment. This provision as to the filing the 
map is directory only. In re N. Y., P. E. Public 
School. Opinion by Grover, J. 


COMMON CARRIER. 


Action to recover damages for a breach of a contract 
made by defendant as acommon carrier. Defendant 


undertook to forward a lot of cattle from Goderich to 
Buffalo, under the following conditions: 1st. That the 
owners of the cattle undertake all risks of loss, injury, 
damage and other contingencies in loading, unloading, 
conveyance and otherwise. 2d. The company do not 
undertake to forward the animals by any particular 
train or at any specified hour; neither are they respon- 
sible for the delivery of the animals within any certain 
time or for any particular market. The cattle were 
transported to Brantford, where the cars containing 
them were detached from the train and placed upon a 
side track, where the cattle could not be unloaded or 
fed or watered; they were left there two or three days. 
From exposure to the weather while there, and the 
want of food and water, some of the cattle died and 
the others were seriously injured. 

Held, that leaving the cattle upon the side track 
at Brantford, for the length of time they were left, 
and under the circumstances of exposure to injury, can, 
in no sense, be regarded as an act of negligence in the 
execution of the contract. It was, for the time, an 
entire abandonment of all effort to perform, intentional 
on the part of the employees of the company. It was 
a breach of the contract, and defendant was liable. 
Keeney et al. v. Grand Trunk R. R. Co. of Canada. 
Opinion by Grover, J. 


CONTRACT. See Common Carrier. 


DONOR AND DONEE. See Gift. 
EJECTMENT. See Action. 


FRAUD; APPEAL; COMMISSION. 


This action was brought to recover back money paid 
on a note of $300, on the ground that the note was 
obtained by false and fraudulent representations, and 
was, therefore, void. This note was given in compro- 
mise and settlement of a suit brought by this defend- 
ant to recover installments due ona note of $500, exe- 
cuted by the plaintiff to the defendant, and was given 
in the place of the 3500 note and exchanged for it. 

Held, that a party defrauded in a contract is not 
barred from his right of action for the fraud, by the 
fact of his having compromised the claim against him 
upon the contract, unless it appears that he had, at the 
time of such compromise, knowledge of the facts con- 
stituting the fraud. A bare suspicion, not founded 
upon facts or upon any investigation, is not sufficient. 

Also held, that on appeal to this court resort cannot 
be had to the evidence for the purpose of establishing 
error in the conclusions of law. Such error must be 
made to appear from a comparison of the conclusions 
with the facts found or admitted on the record. 

Also held, that a deposition taken under a com- 
mission will not be excluded because a cross-interroga- 
tory is not full. If the answer is not clearly evasive, if 
a party desired to elicit further facts, he could only do 
so by obtaining a re-execution of the commission. 
Baker v. Spencer. Opinion by Rapallo, J. 

See Ratification; Married Woman. 


GIFT. 


On an appeal from a judgment of the general term, 
reversing a decree of a surrogate. — Held, that a mere 
parol declaration, made after the creation of a debt, 
would not transform it into a gift. But when money 
is delivered from father to son, and no writing is 
made, and no evidence of debt taken, and under 
circumstances rendering it uncertain as to whether 





it was intended as a loan or gift, and not incon- 
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sistent with either, then a distinct declaration to 
the donee, made afterward, that it was intended asa 
gift, may have the effect, not of changing it, but of 
determining which it was. 

Also, held, that a promise made by the donee to pay 
asum of money or do an act not amounting to a con- 
dition of delivery or title, cannot invalidate the gift. 
Doty v. Willson. Opinion by Church, Ch. J. 

HUSBAND AND WIFE. See Married Woman. 


MARRIED WOMAN. 

Action for fraud in a contract for the sale of the real 
estate of a wife by the husband, acting as her agent. — 
Held, that it is not necessary to join the husband as a 
party to the action. The statutes of 1860 and 1862 pro- 
vide, that ‘‘the wife may sue and be sved in all mat- 
ters having relation to her sole and separate property, 
the same as if she were sole,”” and judgment may be 
enforced against her separate property as if she were 
sole. 

Also held, that the statute has not altered the com- 
mon-law liability of the husband for the mere personal 
torts of the wife, but when such torts are committed 
in the management and control of her separate prop- 
erty, the rule is changed, and she is liable the same 
as if she was unmarried, and can be sued in the same 
manner. Baum et al. v. Mullen. Opinion by Church, 

Yh. J. 
* MISTAKE. See Mortgage. 
MORTGAGE. 

Action to foreclose a mortgage. —The mortgagor sets 
up in his answer a mistake in the terms of the mort- 
gage, and asks for a reformation of the instrument 
according to the real agreement of the parties to it, 
and alleges that, when thus reformed, nothing was due 
thereon. 

Held, that the mortgagor had a right to set up and 
prove a mistake in the drawing of the mortgage, and 
to have it reformed. ; 

Also, held, that where a mistake is made in the terms 
of payment, delay in attempting to have the mistake 
corrected, and payment of the first installment, and 
promising to pay the second while protesting against 
his liability, on the ground of the mistake, furnish no 
ground for a denial, to the party injured, of the relief 
to which he was entitled. The absence of the assignor 
as a party will not bar him from such relief. 

Also, held, it was not necessary to make the assignor 
a party to the action, for upon the coming in of the 
defendant’s answer, the plaintiffs were notified of the 
claim of the defendant. 

The plaintiffs might have given notice of this claim 
of the defendant to the assignor, and offered to her the 
future management of the suit, and this would have 
made the judgment binding upon her, in respect to 
the fact of the mistake. Andrews et al., executors, 
ete., v. Gillespie. Opinion by Grover, J. 

PARENT AND CHILD. See Gift; Promissory Note. 

PRACTICE: STATUTE OF LIMITATIONS. 

Action to recover on an account. — The plaintiffs had 
proved their account. The defendant had given evi- 
dence, tending to prove that he had paid the same ina 
note against a third person, which the plaintiffs agreed 
to receive in payment; and the plaintiffs had given 
like evidence that the note was not received in pay- 
ment, but as security for the debt. Upon this the 
judge ruled that an action could not be maintained 
upon the account, and directed the jury to find for the 
defendant. 





Held, that an exception to this direction raises the 
question whether, upon any finding warranted by the 
testimony, the plaintiffs were authorized to recover the 
balance claimed upon the account, and is sufficient to 
present the question of law upon appeal. Plaintiff was 
not required to request the courts to submit the ques- 
tion of fact to the jury. 

Also held, that section 2 of the “act concerning the 
rights and privileges of persons in the military and 
naval service of the United States” (ch. 578, Laws of 
1864) is not retroactive. The time a person is absent 
in such service, prior to its passage, is not excluded in 
computing the time limited for the commencement of 
an action. Stone v. Flower. Opinion by Grover, J. 


PROMISSORY NOTE. 

Defendant on a settlement of accounts with his 
father found himself indebted to him $425, for which 
sum he gave his note. After the father’s death an 
action was brought upon the note, on the trial defend- 
ant produced it canceled, he testified that it had not 
been paid. It was proved that he had access to the papers 
of deceased. The referee before whom the case was 
tried, found that the possession of the note by defendant 
was presumptive evidence that it had been discharged ; 
and, further, as a matter of law, the fact that the note 
had not been satisfied by payment, set-off. or the 
delivery of property, is not sufficient to reject the pre- 
sumption that it had been discharged. 

Held, that possession of the note by defendant, under 
the facts in the case, was not evidence of its discharge. 
The law does not presume a gift. Grey ¢ al. v. Grey. 
Opinion by Peckham, J. 

See Fraud. 


RATIFICATION. 


This action is to recover money paid for an interest 
in a farm, purchased on the false representations of an 
agent of defendant, who afterward paid over the money 
to the defendant, who, in turn, shared it with his part- 
ners, who were strangers, in the transaction, to plaintiff. 

Held, that the receipt of the money by defendant 
was 4 ratification of the agency and an adoption of the 
means by which it was obtained, and the purchaser, 
being ignorant of the partnership, it was not necessary 
to join the other partners in an action to recover back 
the money paid for fraud, on the part of the agent, or 
mistake. 

Also, held, that the defendant became liable imme- 
diately upon the receipt of the money, and his subse- 
quent division of it among persons who were strangers, 
in the transaction, to the plaintiff, could not affect his 
liability. Leslie v. Wiley. Opinion by Church, Ch. J. 

REAL ESTATE. See Action; Mortgage. 
soLpDIERS. See Practice. 
STATUTE OF LIMITATIONS. See Practice. 


DIGEST OF RECENT AMERICAN DECISIONS.* 
(Continued.) 
LIEN. 

1. W. sold lands to M. and T., giving bond for title. 
T. became insolvent without having paid any of the 
purchase-money, and left the State. M. assigned the 
bond to B. in consideration of his paying the balance 
of the purchase-money due, and the satisfaction of a 
judgment recovered by him against M., and as agent 








*Supreme Court of Alabama, January Term, 1872. 
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for P. sold the lands to B., who paid the purchase- 
money due and gave his notes to P. for the additional 
price. W. conveyed the legal title to P., from whom 
B. accepted a bond for titles when his notes should be 
paid. Held, that the lands were subject to the pay- 
ment of the notes. Davenport v. Pressley. 

2. A vendor who sells real estate, and takes a prom- 
issory note for the payment of the purchase-money, 
and gives the vendee a bond for titles, when the note 
is paid, has alien on the estate to secure the payment 
of the said note, and if the vendor indorses the note to 
a third person, the lien is transferred to the indorsee, 
and he may enforce the same in equity in his own 
name. Edmonds v. Torence. 

3. A party who buys the estate of such a vendee, 
who has only a bond for titles, and takes an assign- 
ment of the bond for titles as the evidence of his pur- 
chase, is charged with notice that the purchase-money 
is unpaid, and is a lien on the estate; in other words, 
he will not be regarded as a bona fide purchaser, for 
valuable consideration, without notice. Ib. 

4. B. purchased certain lands of S., gave his note for 
the purchase-money and received S.’s bond for titles 
when the said notes were paid. A few days after said 
purchase, and before B. was let into possession with 
the knowledge and consent of S., B. sold said note to 
C. and C. at an advance of a thousand dollars, and by 
an understanding between all of said parties, C. and 
C. were to take up and cancel B.’s notes and give their 
note to T. for said advance, expressing that it was 
given in part payment of said lands, and S. then and 
there delivered said note to B., and B. transferred 
said bond for titles to C. and C., and they went into 
possession for several years, and then moved away, 
and H. went into possession, whether under a purchase 
from C and C. was not known to B., but claiming 
some interest in said lands. In the mean time 8. died. 
Afterward B. filed his bill, making the widow and 
heirs of T., C. and C. and said H. defendants, and 
prayed that said thousand dollar note be declared a 
lien on said lands, and, if necessary, that said land be 
decreed to be sold for its payment. On motion of H. 
the bill was dismissed for want of equity. Held, 1. 
That said note was alien on said lands. . 2. That the 
bill was improperly dismissed for want of equity. 3. 
That if H. purchased said lands in good faith for valu- 
able consideration and without notice, after a convey- 
ance by S. to C. and C., it would defeat B.’s lien, and 
be a good defense to his bill. Bulger v. Holly. 

5. M. sold a tract of land to F., which was incum- 
bered by a mortgage executed by M. to O. prior to 
the sale; but it was agreed between F., M. and O. 
that M. might sell the land to F. if F. would 
give his note to O. for the amount of this mort- 
gage debt, and also give a mortgage to O. on the same 
land to secure this debt, and that this second mort- 
gage should be preferred to the vendor’s lien in favor 
of M. for his part of the purchase-money to be paid by 
F. above the debt to O. The sale was concluded by a 
deed from M. to F., and a mortgage by F. to O., as 
agreed upon, all of the same date. F. gave his notes to 
M. for the balance of the purchase-money above the 
amount of O.’s mortgage. One of these notes was 
afterward transferred by M. to B., who filed his bill 
against F., M. and O., to enforce his vendor’s lien aris- 
ing on the note held by him; held, that the lien of O.’s 
mortgage was to be preferred to the vendor’s lien in 
favor of B., and upon a sale of the land under decree 
of the court, O.’s mortgage must be first paid, and 





then the residue, if any, applied to the discharge of 
B.’s debt. Bulkam v. Owen. 


MARRIAGE. 


A marriage contracted and celebrated in the State 
of South Carolina between a man, a citizen of this 
State, domiciled in this State, with a woman, a citizen 
of the former State and residing there, with the inten- 
tion of coming immediately to this State to reside at 
the husband’s domicile here, will be treated in our 
courts as a marriage contracted in this State, for the 
purpose of regulating the marital rights of both par- 
ties, and the marital rights of the wife will be regu- 
lated by the laws of the husband’s domicile, if there 
is no marriage contract. Glenn v. Glenn. 


PARTNERSHIP. 

1. An action may be brought against one member of 
a partnership firm on a contract made by the firm. 
Ex parte Ware. 

2. In such an action, on the death of the defendant, 
the same survives against the personal representative 
of the deceased, and may be revived in the name of 
such representative as defendant. Ib. 


PROMISSORY NOTE. 


It is no defense to a suit upon a promissory note that 
the consideration was a horse purchased from the 
plaintiff for the military service of the Confederate 
States within the knowledge of plaintiff, and that horse 
was soused. Thedford v. McClintock. 


REBELLION. 


1. An order of sale and a decree confirming the sale 
of lands of an estate, rendered by the probate court of 
Alabama in 1863, are not void as being the acts of a 
court of the State while in insurrection against the 
United States. Snedecer v. Gibbs. 

2. An injunction bond taken by a register in chan- 
cery, in pursuance of an order of the chancellor grant- 
ing an injunction, in 1863, is not void on the ground 
that these officers represented a government in rebel- 
lion against the United States. Estes v. Sarlick. 


SEALED INSTRUMENT. 


A promissory note containing the word “seal,” 
surrounded by a scroll, appended to the signature of 
the maker, is not a sealed instrument. Blackwell v. 
Hamilton. 

STATUTE OF FRAUDS. 

J. gave a mortgage to T. on two mules and his crop 
of cotton, to secure the payment of 3500. He was 
indebted to him about the same amount in addition. 
He and T. disputing about the debt to which the cotton 
should be applied, D. proposed to give his note to T. for 
the unsecured debt, and take a mortgage on the mules 
for his re-imbursement, the existing mortgage to be 
satisfied with the cotton, and J. to join with him in 
renting land from T. for the next year. T., in pursu- 
ance of the agreement, received the cotton in satisfac- 
tion of his mortgage, and J., after promising to execute 
the agreement on a subsequent day, and obtaining the 
credit on his mortgage debt, refused to consummate it. 
He insisted all the time that his payment should be so 
appropriated. Held, that the agreement was void, 
because not in writing, and that J. had a right to apply 
his payment as he preferred. Townsend vy. Jones. 


WILL. 


1. The undue influence necessary to overthrow a tes- 
tamentary disposition of one’s estate must be of such 
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a character as to dominate the will of the testator, and 
substitute the will of another in its stead. There 
must be such importunity or coercion as could not be 
resisted, so that the motive impelling the testator is 
tantamount to force or fear. Leeper v. Taylor. 

2. The unsoundness of mind which incapacitates one 
to make a valid will is not mere impairment or weakness 
of intellect, which sometimes attends old age and 
disease, but the mind must be so prostrated as to lose 
the government of reason and common sense. Ib. 


WITNESS. 


The reason, whether good or bad, for the positive 
knowledge expressed by a witness of a fact about 
which he is examined, may be stated by him, as it 
only affects the credibility of his testimony. Black- 
well v. Hamilton. 


SUPREME COURT OF NEW YORK.* 
ATTACHMENT. 


1. Undertaking upon.—No consideration is neces- 
sary to uphold an undertaking given upon the release 
of an attachment. Bildersee v. Aden et al. 

2. The release of the property levied on is a sufficient 
consideration if any is necessary; but where an attach- 
ment is issued, and an undertaking is given to dis- 
charge it, under the provisions of the statute, no con- 
sideration is necessary either to be inserted therein, or 
to be proven on the trial. Ib. 

3. Where the affidavit on which an attachment is 
issued is sufficient to call upon the officer to whom it 
is presented to exercise his judgment in granting it, 
and the subsequent proceedings to set it aside do not 
raise the jurisdictional question, the bond or under- 
taking given remains valid, although the attachment 
is set aside, unless the court expressly orders the un- 
dertaking, also, to be canceled. Ib. 

4. The party giving an undertaking cannot set up, as 
matter of defense to an action upon it, that the grounds 
on which the attachment was issued were not true. 
The giving of the undertaking concludes the parties 
on that point. Ib. 

BANKRUPT. e 

1. Creditors, when chargeable : confession of judgment.— 
In order to charge the creditors of a bankrupt with the 
amount of a debt collected by them out of his property, 
in fraud of the bankrupt act, by means of a judgment 
confessed by him, it is necessary to show that such 
creditors had knowledge that the debtor was acting in 
view of insolvency, and with intent to give them a 
preference. Hoover, assignee, v. Greenbaum. 

2. The mere non-payment, bythe debtor, of the claim 
against him and the collection thereof upon a judg- 
ment, is not sufficient to charge the creditors with the 
knowledge required by the bankrupt act. Ib. 


DIVORCE. 

1. Proof of adultery by confessions: collusion: corrobo- 
rative evidence.—Confessions are not, alone, sufficient to 
establish a charge of adultery. A sentence of divorce 
will not be given upon the sole confessions of the 
parties. Lyon v. Lyon. 

2. The foundation of the rule which forbids the 
granting of a decree of divorce on the unsupported 
confessions of a party, is the fear of collusion and im- 
position on the court. When, however, the reason of 
the rule fails, the rule itself ceases. Hence, when the 
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confessions are made under circumstances which 
entirely preclude suspicion of collusion or imposition, 
the confessions will be received, and a decree granted 
thereon, without other evidence. Ib. 

3. Those facts must be such as tend to prove the 
adultery charged in the complaint, not unimportant 
facts having no direct connection with or bearing 
on the issue between the parties. Ib. 


FOREIGN INSURANCE COMPANIES. 


1. How affected by a state of war.— A foreign insur- 
ance company, which has issued a policy upon the life 
of a citizen of this country, is to be considered as not 
affected by the state of war which existed between the 
different sections of the United States from 1860 to 
1864, but is to be deemed a neutral; and the contract 
of life insurance is not impaired by the war. Martine 
v. The International Life Assurance Society of London 
et al. 

2. When bound by payments made to agents.— And 
where such a company had agents at Fayetteville (N. 
C.) during the war, who were agents for the purpose of 
receiving premiums, held, that all payments of pre- 
miums, made to them by persons insured, were valid, 
and bound the insurers. Ib. 

3. Held, also, that payments to such agents, made in 
the currency then in use, if so received. would consti- 
tute valid payments. Ib. 

4, When an agency of an insurance company is given 
to two persons, not as individuals but as partners, both 
are liable for the acis of either, and the principal has 
the right to suppose that the joint action of both will 
be invoked in the discharge of the agency, and the 
agency of the firm ceases with the death of one member 
of it and cannot be exercised by the survivor, either in 
the name of the firm or of himself, individually. Ib. 

5. Payment to surviving agent.— After the insured has 
notice of the death of one of such firm, payments made 
to the survivor are not to be deemed as made to any 
agent of the insurer, so as to make such payments 


valid. Ib. 
FOREIGN LAWS. 


1. Judicial notice of: presumption respecting. —If a 
court has no means of information as to what the law 
of another State or country is, it will act upon its own 
laws. But if such country once constituted a part of 
the same kingdom or government with that where the 
court sits, and they were governed by the same laws, 
the court will take judicial notice of the laws which 
prevailed in both before their separation, as matter of 
public history, and presume them unchanged till the 
contrary be shown. Stokes v. Macken. 

2. The United States, having been once a part of the 
British Empire, our courts take judicial notice that 
the common law was in force within her dominions, at 
the time of our separation; and, in the absence of 
proof to the contrary, they presume, also, that that 
law remains unchanged. Ib. 


MARRIAGE 

1. Solemnized abroad: rights of property, how affected 
by. — Where a marriage was solemnized in England, 
between parties who were citizens of that country at 
the time, held, that the rights of the husband in the 
property of the wife, at and after the marriage, were 
regulated by the common law. Stokes v. Macken. 

2. And that upon such marriage the husband be- 
comes the owner of the property then owned by the 
wife; and, although he may have permitted her to 
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retain possession of it, or to invest it in trade or in 
other property, his right to the property or that into 
which it had been converted by the wife as his agent, 
still continued, and was the subject of levy and sale on 
execution issued against him. Ib. 





MORTGAGE. 


1. Foreclosure by advertisement : form of notice.—Where 
a mortgage, foreclosed under the statute, by its terms, 
was not to be a security for over $3,000 “at any one 
time,” but, in the notice of sale, $4,845.35 was claimed 
to be due, held, that the foreclosure proceedings were 
not rendered void by the claiming of a larger sum, as 
due in the notice, than was or could have been due on 
the mortgage. Mowry et al. v. Sanborn. 

2. What mortgages may be foreclosed under the statute. 
— The statute authorizes the foreclosure, by advertise- 
ment, of any mortgage that contains a power of sale, 
upon default being made in any condition of such mort- 
gage. Hence, whether the amount which the mortgagor 
is liable to pay. by the mortgage, can be ascertained by 
computation, or not, is immaterial. If too much is 
claimed to be due by the notice, or if nothing is due 
on the mortgage, the mortgagor has a remedy. Ib. 

3. A mortgage, given to secure the payment of com- 
mercial paper of the mortgagor, then held or owned by 
the mortgagee, and of any notes, drafts, etc., of the 
mortgagor which shall be thereafter discounted, held 
or owned by the mortgagee, but containing a provision 
that it shall ‘not be security for over $3,000 at any one 
time,” and shall not extend to any paper received or 
discounted after three years from the date of the mort- 
gage, can be foreclosed by advertisement under the 
statute. Ib. 

4. Affidavit of service of notice.— A foreclosure and sale 
are not void because the affidavit of service of notices 
on the mortgagors by mail was, on information and 
belief, only, as to their place of residence, where it is 
not proved that the mortgagors failed to receive such 
notices, or that they did not reside at the place men- 
tioned. Ib. 

5. Affidavits of foreclosure are only presumptive evi- 
dence of the facts, and any person, unless it be the 
mortgagee or those claiming under him, may controvert 
them by parol evidence. Ib. 


NEGLIGENCE. 


1. What is: knowledge of duty.— Negligence consists 
in omitting to do what one ought todo. It is of the 
essence of negligence that the party charged should 
have knowledge that there was a duty for him to per- 
form; or he must have omitted to inform himself as 
to what his duty was, in a givencase. Sherman v. T he 
Western Transportation Co. 

2. In a great number of cases, knowledge is presumed 
and the party will not be permitted to prove that he 
had not knowledge of his duty. Ib. 

3. When the law imposes a duty on a man, it presumes 
that he knew of it; and it will not permit him to prove 
that he did not. Ib. 

4. When the specific duty is not imposed by either the 
statute or the common law, the party alleging negli- 
gence must show that the accused was cognizant with 
the duty he is charged with having neglected. Ib. 

5. It is not necessary that this should be established by 
direct evidence; it may be inferred from the nature of 
the duty, or the facts and circumstances of the case. Ib. 

6. Although there be no statute requiring persons navi- 
gating boats on the canals to have the bottoms of such 





boats so made as to permit tow-lines to pass under 
them without obstruction, yet the duty is obvious; and 
an individual omitting to keep the bottom of his boat 
in the condition required to permit the free passage of 
the tow-line of another boat under her, is responsible 
for whatever damages naturally and necessarily flow 
from his neglect. Ib. 

7. But to render him liable in such a case, it must be 
shown that he knew of the defect in his boat a sufficient 
length of time before the injury caused by it occurred 
to have enabled him to avoid the injury; or the defect 
must have continued so long as to satisfy a court or 
jury that if he had paid proper attention to his boat 
he must have discovered it. Ib. 

8. In the absence of any proof when, or how, the defect 
in the bottom of the boat causing the injury origi- 
nated, or how long it had existed, the court will not 
presume that such boat was known to the owner, lessee 
or master to be in a condition not to allow the free 
passage of towing-lines, for such a length of time as to 
have made it his duty to put it in proper order. Ib. 

9. Negligence is never presumed. Ib. 


PROMISSORY NOTES. 


1. Legality and validity A promissory note, made 
payable to a corporation organized for an illegal pur- 
pose, and given to it upon a settlement between the 
maker and the corporation, of dealings growing out of 
the illegal operations of such corporation is, as between 
the original parties to such note, illegal and void. 
Burton v. Stewart. 

2. When the plaintiff, being the president of such cor- 
poration, became the payee and indorser of such a 
note, without any request and without the knowledge 
of the maker, and as agent of the corporation he 
settled with the maker, and had knowledge of the con- 
sideration of the note. Held that, as between the 
plaintiff and the maker, the note was without any con- 
sideration to support it. But that when such note was 
transferred to a bank, and by it“discounted before 
maturity, and without notice for value paid, it became 
in the hands of the bank valid and operative against 
all the parties to it. Ib. 

3. And that, while the note was in the hands of the 
bank or of any other parties deriving title by, through 
or under it, the maker could not avail himself of the 
defense which, as against the plaintiff or other holder, 
not bona fide, he had to the note. Ib. 

4. Held, also, that the maker being liable upon 
such note, when it matured, for the full amount, and 
the debt being valid against all the parties to the paper, 
a new note, given by the maker in renewal of and 
to take up the former was, as between the bank, then 
the holder and the parties to the new note, founded 
upon a good consideration. Ib. 

5. Accommodation indorser : his rights.— It is optional 
with an accommodation indorser or surety to sue his 
principal either upon the note or for the money paid 
upon it. If he sues upon the note he can recover no 
more than the face of the note, with interest, whereas, 
by suing for the money, he becomes not only entitled to 
the amount of the note and interest, but also to the 
costs paid by him in the suit upon it. Ib. 


RAILROAD COMPANY. 

1. Liability to an employee for misplacement of switch. 
— A railroad company is not liable to a fireman, in its 
employ, for an injury occasioned by the misplacement 
of a switch, in consequence of which misplacement the 
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locomotive runs off the track, instead of running upon 
another track, where such misplacement is not traced 
to the company or either of its employees. Tinney, 
Adm’x, v. The Boston and Albany Railroad Company. 

2. There is no rule in this State holding that a railroad 
company is bound to furnish a safe road-bed, or, in 
default thereof, that it is liable for an injury to one of 
its employees occasioned by such default. Ib. 


RAILROAD COMPANIES. 


Liability as carriers of freight.—Where a railroad 
company in Georgia, whose road terminated at Atlanta, 
where it connected with the Western and Atlantic rail- 
road, received, at one of its stations, fifty-eight bales 
of cotton, consigned to parties in New York, and gave 
the consignors a receipt specifying that the cotton was 
“to be transported in turn to K. and C., New York ;” 
it was held, this was a special contract on the part of 
such company to carry the property to New York; and 
made it liable not only for its own default, but for that 
of the other carriers on the line, and accountable for 
the value of a portion of the cotton, destroyed by fire 
while in the possession of the Western and Atlantic 
railroad company, to whom it had been delivered for 
transportation. King et al. v. The Macon and Western 
Railroad Company. 

TRESPASS. 

Action by riparian owner. — The owner of the soil in 
flat-lands, adjoining the shore of a navigable stream, 
over which the tide ebbs and flows, may maintain an 
action of trespass against one who, without his consent, 
enters upon and uses the same for fishing purposes, 
driving stakes therein and mooring his boats there, 
and occupying the soil in drawing in seines and nets, 
so as to interfere with the rights of the plaintiff therein. 
W hiitaker v. Burhans. 


VENDOR AND PURCHASER. 

Where vendors refuse to deliver to the purchasers 
the property sold, and sell the same to other persons, 
this renders it unnecessary for the purchasers to offer 
to pay the unpaid portion of the purchase price, before 
suing for damages. Hawley et al. v. Keeler et al. 





——-*#- 
GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT. 
Marcu, MAy AnD JUNE TERMS, 1872. 
(Continued.) 
INTERPLEADER. 


Action on a promissory note against makers tried 
by the court, the answer sets up the following, “that 
E. 8S. Newton was the owner and holder of United 
States bonds and other property to the amount in 
value of $14,000; that said bonds and property were 
stolen and converted into money, which came to the 
hands of Warner with notice; and that the avails of 
said larceny were, by said Warner, loaned to defend- 
ants to the amount of $100, and defendants were by 
said Warner fraudulently induced to believe said 
money so loaned was the money of said Warner, 
whereas in truth and in fact the same was the money 
of E. S. Newton, and relying upon the false represen- 
tations of the said Warner, and being induced by the 
fraudulent concealments of the said Warner, these 
defendants believing the money by them borrowed to 
be the money of said Warner, and relying thereon, 





gave the note aforesaid; and afterward said E. 8S. 
Newton notified defendants of the facts aforesaid, and 
commenced an action in the supreme court of this 
State, which is still pending undetermined against 
these defendants and said Warner, to compel these 
defendants to pay said money so borrowed to the said 
E. 8. Newton, and obtained from the court an injunc- 
tion in said action, restraining these defendants from 
paying said money to said Warner, or to any other 
person, until the further order of this court, and, as 
these defendants are informed and believe, the said E. 
S. Newton has agreed and undertaken to indemnify 
these defendants against the claim set forth in the 
complaint.” At the trial the proof of these facts was 
excluded by the court, and the plaintiff had judgment. 

Held, by the general term, that the decision was 
right. There is no process at law or in equity by which 
two parties can be compelled to try their title to a 
thing, debt or duty, due a third person, unless all 
parties are in court. By the ancient proceedings of 
garnishment and interpleader, allowed in detinue and 
some other actions, but not in assumpsit, defendant 
must have brought the garnishee, or the persons who 
had sued him, into court, to try their titles between 
themselves, 2 Reeve’s Hist. (Finlaison’s ed.) p. 635. 
Upon filing a bill in equity the stakeholder must have 
made all ciaimants parties, and under section 122 of the 
Code the adverse claimant must be substituted in the 
defendant’s place. There is no authority that a defend- 
ant can defeat an action by the holder of the legal 
title to a promissory note, upon proof of a claim and 
indemnity from some one else. A judgment in plain- 
tiff’s favor upon such an issue would not bind Newton. 
The injunction could not bind plaintiff. Sage v. Quay, 
Clarke, 347; Edmonston v. McLeod, 19 Barb. 359, judg- 
ment affirmed, with cost. Warren v. Haight et al. 
Opinion by Potter, J.; Miller, P. J., concurring in the 
result. Balcom, J., dissenting. 


JUSTICE’S COURT. See Notice of Appeal. 


Appeal from a judgment of a county court affirming 
a judgment of the court of a justice of the peace. The 
justice’s return set forth the following ‘‘ Summons 
personally served the 20th day of May, 1870, on defend- 
ant, by Wm. H. Rall, constable. Defendant claimed 
that the justice had not acquired jurisdiction because 
it did not appear that the constable had returned the 
service. The notice of appeal did not set this forth as 
a ground of error, unless as follows, ‘that the said pro- 
ceedings and judgment, and every part thereof, is 
against law.’’ 

Held, that, by omitting to state the want of jurisdic- 
tion in his notice of appeal, defendant had waived it. 
Where a justice’s return shows that he had not jurisdic- 
tion, his judgment is a nullity. Where the want of 
jurisdiction is made a ground of error, and the return 
fails to show that it had been acquired, the judgment 
will be reversed. But where it is not made a ground of 
error the failure to show it will not avail the judg- 
ment. The failure to state the objection in the notice 
of appeal waives it. The Code, section 353, requires the 
notice to state “‘the ground upon which the appeal is 
founded.” What is implied in a statute is as mucha 
part of it as what is expressed. United Slates v. Babbitt, 
1 Black, 61; Gelpcke v. City of Dubuque, 1 Wall. 221, 
and the maxim Ezpressio wnius est exclusio alterius, 
applies. The policy of the statute is that the party 
claiming to be aggrieved should set forth his cause of 
grievance. Had he done so in this case, perhaps the 
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justice might have returned facts showing jurisdiction. 
This notice has been held to be a substitute for the 
affidavit formerly used; but the court would then only 
examine errors set forth in the affidavit. People v. 
Suffolk Com. Pl., 18 Wend. 551; 2 Sand. 632. And this 
construction has the authority of Derby v. Harmon, 15 
How. 83; Bush v. Dennison, 14 id. 310; Potter v. Whit- 
taker, 27 id. 10, where, though it does not appear 
that this objection was taken in the notice of appeal, 
it was taken on the argument. Cole v. Bell, 48. Barb. 
194, and Ferman v. Ferman, 17 How. 255, are not in con- 
flict. In the first case the objection was taken before 
the justice, and distinctly appeared in his return. In 
the second case the question of jurisdiction was not 
involved at all. It simply held that the court may 
examine the return to see if any error has been com- 
mitted. Judgment affirmed, with costs. Avery v. 
Woodbeck. Opinion by Potter, J.; Miller, P. J., and 
Parker, J., concurring in the result. 


NEW TRIAL. 


Appeal from an order denying a motion for a new 
trial on the ground of newly discovered evidence. The 
action was for the foreclosure of a mortgage, tried by 
the court; ard the question at issue was as to the 
amount due. At the trial defendant swore that plain- 
tiff had given him a receipt for $519 which he had lost; 
and was corroborated by his sons. Plaintiff, on the 
contrary, swore that he had never given such areceipt ; 
that defendant was mistaken, and there had been no 
such transaction as he testified to. The court found 
in favor of the defendant. A few days after the trial 
defendant found the receipt in question and moved 
upon it, at special term, for a new trial; plaintiff 
opposed the motion upon an affidavit admitting the 
giving of the receipt, but explaining it by saying that 
he gave it to defendant to show to his wife to satisfy 
her. The court held that the receipt was a good one, 
but that it was of no higher grade than oral evidence, 
and, therefore, cumulative; and denied the motion. 
Held, by the general term, that a new trial would be in 
furtherance of justice, and fully authorized by Platt v. 
Monroe, 34 Barb. 291; and Adams v. Bush, 2 Abb. Pr., 
N. 8. 106. Order reversed, new trial granted. Hodge 
v. Denny. Opinion by Potter, J. 


PRACTICE. See Equity Jurisdiction, 1. 


PRESUMPTIONS. See Evidence, 1 and 2, and Railroads, 4. 


RAILROADS. 


1. Measure of damages for land taken.—Appeal froma 
report of commissioners assessing compensation for 
appellant’s real estate sought to be taken by respondent, 
and from an order confirming that report. Appellant 
was the owner of an iron mine, and of a railroad four 
and one-quarter miles long, leading from his mine to 
the Harlem railroad. This proceeding was brought by 
the respondent to acquire title to two and one-half 
miles of appellant’s railroad. There was evidence that 
with the railroad there was a profit of one dollar per 
ton upon the ore taken from appellant’s mine; that 
without the railroad there would be no profit at all; 
and that appellant, if the proposed portion of his road 
were taken, could not get his ore to market except by 
the highway, or by building a new railroad, or by 
sending it over respondent’s road. The commissioners 
allowed compensation for the value of appellant’s road- 
bed, and of his trade in its actual condition, and they 
allowed nothing for the depreciation in value of the 





rest of his road, or of his mine, or for the delay caused 
by respondent’s using his road, or the time required 
for him to build another road, or for any consideration 
except the two mentioned; it appeared that it would 
cost him more than the sum awarded to build another 
road. 

Held, by the general term, that appellant should 
have been allowed for the depreciation in value of the 
remainder of his road, and of his mine; that he should 
have been allowed for all the damage which he would 
sustain. Report set aside. Re-appraisal by new com- 
missioners ordered, with ten dollars costs. Matter of 
the Poughkeepsie and Eastern R. R. Co. Opinion by 
Potter, J. 

2. Application to change route.— The petitioner ap- 
plied at special term for the appointment of commis- 
sioners under section 22 of the general railroad act 
as amended by chapter 560, Laws of 1871, and the ap- 
pointment was made. 61 Barb. 477. After hearing, the 
commissioners ordered a change of route in conformity 
with the petition. It appeared by the evidence taken 
before them, that by the change the lands of one Keator 
would be taken and the case did not show that any 
notice had been served upon him; the railroad com- 
pany appealed. 

Held, by the general term, that the commissioners 
had not acquired jurisdiction, if notice had not been 
given to Keator, and that the service must be shown 
affirmatively. Proceedings reversed. In the matter 
of the petition of Norton against the Wallkill Valley 
Railroad Co. Opinion by Potter, J.; Balcom, J., con- 
curring. 

3. Proceedings to bond towns: what necessary to give 
county judge jurisdiction. —Certiorari to the county 
judge of Tompkins county, to review his order appoint- 
ing commissioners to bond the town of Lansing, with 
the usual preliminary adjudications as to the sufficiency 
of the petition, and the number of the petitioners, etc. 
The petition asked that the town of Lansing should 
issue its bonds, and invest them, or their proceeds, “in 
the stock or bonds or both of the Cayuga Lake Rail- 
road Co. under chapter 907, Laws of 1869. The order 
directed the commissioners to cause the bonds of said 
town of Lansing to be made and executed “to the 
amount and for the purposes set forth in said petition, 
and whose further duty it shall be to discharge all 
such further and other duties as shall by law be 
required of them as such commissioners.’’ By section 
1 of chapter 907, Laws of 1869, it is made the duty of 
the county judge to order, etc., upon a petition that 
the bonds to be issued, or the proceeds thereof, be in- 
vested “‘in the stock or bonds (as said petition may 
direct) of such railroad company.”’ Sections 2, 3 and 
4 prescribe the subsequent proceedings to the appoint- 
ment of the commissioners. Section 5 provides that 
“such commissioners are further empowered and 
directed to subscribe, in the name of the municipal 
corporation which they represent, to the stock or 
bonds of the railroad company, named in such petition 
(as the petition may direct), to an amount equal to the 
amount of bonds so created by them, and to pay for 
the same by exchanging the said bonds therefor at par; 
or they may at their discretion sell and dispose of the 
said municipal corporation bonds so created by them 
at rates not less than par, and invest the proceeds 
thereof in such stock or bonds of such railroad com- 
pany as may be directed in said petition.’’ At the 
hearing before the county judge, the articles of incor- 
poration of the Cayuga Lake Railroad were put in evi- 
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dence. They provided that “the said railroad is to be 
constructed from the New York Central Railroad to 
Ithaca, the length of said road to be thirty-seven 
miles.”” Nor did they contain any thing else in regard 
to the location of the road. 

Held, by the general term, that the statute contem- 
plates that the direction as to whether the investment 
should be made in the bonds or the stock of the rail- 
road should be given by the petitioners. That by 
pointing out that this direction is to be made by them, 
it excludes its exercise by any other power or party. 
This is an important power, for the bonds may be 
valuable while the stock is worthless. But the petition 
in this case does not give any direction. Neither does 
the order. The power has not been exercised, nor can 
it be, unless by the commissioners. But the commis- 
sioners have no such power conferred upon them by 
the statute. The petition was therefore defective and 
regular; not a compliance with the statute, and did 
not confer jurisdiction on the county judge. 

Held also, that it is necessary to the validity of these 
proceedings that there be a legal corporation capable 
of receiving aid in the manner offered (People v. 
Adirondack Co., 57 Barb. 661); that it does not appear 
from the articles that the Cayuga Lake Railroad is to 
run through the county of Cayuga; that the lengths 
given does not help the matter, because it might 
consistently with that be run through the county of 
Seneca. But, if it were otherwise, the court cannot 
take judicial notice of distances. And, if it could, it 
would not be sufficient, the statute requires a positive 
statement. The articles do not therefore state the 
name of each county through whick the road is to be 
made, and are invalid under the general railroad act, 
chapter 140, Laws 1 and 50, section1. And this fact 
is material to the county judge’s jurisdiction, and 
must be proved affirmatively. People v. White, 4 
Albany Law Jour. 159; People v. Smith, id. 64; 3 Lans. 
201. Proceedings reversed. People ex rel. Beardsley 
v. Van Valkenburgh. Opinion by Potter, J.; Miller, P. 
J., and Balcom, J., concurring. Ib. 

Held also, that in such a case as this there is no 
presumption that public officers have done their duty, 
but every step in the proceeding must be proved to be 
within the powers conferred by the statute. People 
v. Hulbert, 46 N. Y. 110; 59 Barb. 486. That an 
executor of a proxy cannot sign such a petition with- 
out proof of authority, nor is the signature of one 
whose petition was not before the judge until the day 
of leaving sufficient. 

4. What agent has power to modify written contract 
by. — Action for services in grading and excavating 
defendant’s road-bed, under a contract prescribing a 
scale of prices for each kind of work, and a provision 
that defendant’s chief engineer should be the sole judge 
of “the quality and the quantity of the work,” and 
his “decision and admeasurement”’ of the same 
should be “final and conclusive.” The contract also 
contained a provision that its terms and provisions 
could not be dispensed with or rendered null and void 
without the written consent of the defendant attached, 
or indorsed on the contract, and specifying what 
modifications may have been agreed upon. The plain- 
tiff had a verdict. 

Held, that a charge, that, if the engineer failed to 
report the excavation, the plaintiff could recover what 
it was worth, was erroneous. The neglect of the engi- 
neer could not alter the scale of prices prescribed by 
the contract. 





Held also, that a modification of the contract couid 
not be proved by conversations of the chief engineer 
and the individual directors of the defendant, and 
that the admission of such conversations for that pur- 
pose was error. Bonesteel v. Mayor of New York, 22 
N. Y. 162, 167; Soper v. B. R. R. Co., 19 Barb. 310. 
Judgment reversed, new trial ordered, costs to abide 
event. Keenholts v. Cooperstown and Sus. Valley R. R. 
Opinion by Potter, J.; Parker, J., concurring in the 
result; Miller, P. J., dissenting. 

See also Constitutional Law. 


RATIFICATION. 


One Bell, by pledging his note at thirty days for 
$2,000, with what purported to be defendant’s indorse- 
ment, obtained plaintiff’s indorsement to another note 
for fifteen days, which he had discounted at the bank. 
The fifteen day note was protested at maturity. Two 
days afterward plaintiff wrote to defendant informing 
him of the making of the note, the discount of the one, 
the failure of Bell to pay, and inquiring if defendant 
would be able to pay the $2,000 note at maturity in case 
Bell did not. Defendant answered that he would not 
be able to meet it, but thought Bell, who was then 
absent, would meet it in time, with an assurance that 
Bell was all right, as he believed, from a knowledge of 
his affairs. Bell never returned, nor paid the notes, 
and the $2,000 note, so far as defendant’s indorsement 
was concerned, was a forgery. After the note became 
due defendant, in two or three conversations with 
plaintiff, said the note was all right, and attempted to 
make arrangements for an extensiun of time, and at- 
tempted to obtain the means to pay it. Afterward, as 
defendant testifies, he went to the bank and there saw 
the note for the first time, and discovered it to bea 
forgery; that he had previously indorsed a $2,000 note 
for Bell, and that he had never received any money 
upon the note. This action was brought upon the 
forged note. At the trial the court denied a motion 
for a nonsuit, and directed a verdict for the plaintiff, 
upon the ground that a forged note was susceptible of 
ratification. Defendant did not ask to go to the jury; 
nor did he object upon the ground that his acts were 
not sufficient to amount to a ratification. Testimony 
by defendant, to show that in his conversations and 
letter he referred to the $2,000 which he had actually 
indorsed, and not to the forged note, was offered, but 
excluded by the court. Held, by the general term, that 
the intent of a party, who had used language which is 
equally capable of being applied to two or more differ- 
ent things, is a subject of proof, to designate which of 
such things he intended. In analogy to the rule re- 
specting written instruments, where there is doubt as 
to the language, or where there is latent ambiguity. 
Bacon’s Max. 90; Regula, 25; Broom’s Max. 468 ; 
2 Kent, 556; 1 Greenl. Ev., §§ 288-290. Held, also, that 
the facts were not sufficient to amount to a ratification, 
the intention not being established. Held, further, that 
a forged note cannot be ratified; that ratification can 
only be of an act done by another in the name of the 
principal, avowedly for him or on his account. There 
can be no ratification where the act is done for, or on 
account of, the agent himself. This is an obvious de- 
duction from the nature of ratification. If the act, 
though done by another as agent, is without compe- 
tent authority, ratification gives it effect. If done 
with authority no ratification is necessary. Bacon’s 
Max. 676; Wilson v. Tummwun, 6 Man. & Gr. 238, note a; 
Parsons on Cont. 287; Story on Agency, $251, a. It 
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extends to trespass and other torts, but not to felonies, 
except where one may be an accessory after the fact, 
nor void acts. Story on Agency, $240. If this note 
was a forgery, there was no agency, and it never was 
authorized by defendant as a principal. In that case 
there was no consideration for his promise. The case 
of Union Bank v. Middlebrook, 33 Conn. 95, does not 
proceed upon the ground of ratification. Judgment 
reversed, new trial ordered, costs to abide event. 
Marks v. King. Opinion by Potter, J.; Balcom, J., 
concurring in result; Miller, P. J., dissenting. 


SEDUCTION. 


In an action py a mother, for the seduction of her 
minor daughter, it appeared that the seduction was 
accomplished by some degree of force, and that the 
referee had given exemplary damages. Upon an appeal 
by the defendant, 

1. Held, by the general term, that, under the former 
system of pleading, either trespass or case was a proper 
form for such an action. Moran v. Dawes, 4 Cow. 412; 
Chamberlain v. Hazlewood, 5 Mees. & Wels. 515; Dit- 
cham v. Bond, 2 Mees. & Selw. 436; 1 Chit. Pl. 138: 2 id. 
265, 268, 375, 376. And the gist of the action is the loss 
of service, therefore the action is, whether the seduction 
was accomplished by means of force or not. Bartley v. 
Richtmyer, 4 N. Y. 43; Segar v. Slingerland, 2 Caines, 
219; Shufeldt v. Rowley, 4 Cow. 58; Badely v. Decker, 
44 Barb. 539; Lipe v. Eisenlord, 32 N. Y. 236. The case 
ef Hogan v. Cregan, 6 Rob. 136, so far as it holds to the 
contrary, not concurred in. 

2. Held, also, that though, ordinarily, in actions per 
quod servituim amisit, nothing but actual damages can 
be recovered, the action of seduction is an exception, 
and the rule as to it is otherwise. Cowden v. Wright, 
24 Wend. 429; Edmonson v. Matchell, 2 Term Rep. 4; 
W hitney v. Hitchcock, 4 Denio, 461. Judgment affirm- 
ed, with costs. Danion v. Moore. Opinion by Potter, 
J.; Miller, P. J., and Parker, J., concurring in the result. 


STATUTES. 


1850, chap. 140, General Railroad Act. 
See RAILROADS, 2 and 3, and 


CONSTITUTIONAL LAW. 


1854, chap. 383. See ConsTITUTIONAL LAW. 
1848, chap. 200; 1849, chap. 375; 1860, chap. 90; 1862, 
chap. 172; 1867, chap. 887— Married Woman's Acts. 


See HuSBAND AND WIFE. 


1869, chap. 907. See RAILROADS, 3. 1869, chap. 855. 
See STATUTES, CONSTRUCTION OF. 1871, chap. 695. See 
STATUTES, CONSTRUCTION OF. 1871, chap. 560. See 
RAILROADS, 2. 

Revised Statutes: 2, p. 567, § 40; p. 222,86; p. 278, § 
10; pp. 534, 535, §§ 1, 3, 4, see ConTEMPT; 2, p. 512, title 
2, see Equity JURISDICTION. 


SvuRROGATES’ Courts. See CONTEMPT. 


STATUTES: CONSTRUCTION OF. 


By section 5 of chapter 855, Laws of 1869, as amended 
by chapter 695, Laws of 1871, it is enacted, that boards 
of supervisors, except in New York and Kings, shall, 
upon an order of the county court, ‘‘ made on applica- 
tion of the person aggrieved, and notice thereof to such 
board, refund to such person the amount collected 





from him of any tax illegally or improperly assessed or 
levied.”’ In this case the county judge of Ulster county 
ordered taxes of the years 1866, 1867 and 1868 to be re- 
funded to the relator. The board of supervisors refused 
to refund such taxes. The court at special term 
granted a peremptory mandamus to compel their pay- 
ment, and from the order granting such mandamus 
this appeal was taken. Held, by the general term, that 
there is nothing in the statute in question which neces- 
sarily makes it retroactive in effect. That the general 
rule is that every statute is to be construed prospec- 
tively only, unless it is otherwise expressed in the 
statute itself. Matter of Oliver Lee Bank, 21 N. Y. 12; 
Dash v. Van Kleek, 7 Johns. 477; People v. Supervisors 
of Columbia, 10 Wend. 365; Van Rensselaer v. Living- 
ston, 12 id. 490; Calkins v. Calkins, 3 Barb. 306; Johnson 
v. Burril, 2 Hill, 239; Butler v. Palmer, 1 id. 335. 
Chancellor Kent states an exception to this rule (1 Com. 
455, 2d ed.) in the case of remedial statutes, which he 
says may be of a retrospective nature, provided they 
do not impair contracts or disturb absolute vested 
rights, but only go to confirm rights already existing, 
and in furtherance of the remedy, and add to the means 
of enforcing existing obligations. And he cites Under- 
wood vy. Lilly, 10 Serg. & Rawle, 101; State v. Stooltz- 
foos, 16 id. 35; Bleakly v. F. & M. Bank, 17 id. 64; Foster 
v. Essex Bank, 16 Mass. 245; Locke v. Dane, 9 id. 360. 
But all these cases were upon the construction of con- 
firmatory statutes, which must necessarily be retro- 
spective. And it thus appears that even remedial stat- 
utes are not to be excepted from the general rule, but 
are only to be construed retrospectively when no other 
construction can be given without leaving the enact- 
ment of no effect, or when such a construction is a 
necessary implication from the language employed. 
Order reversed, with $10 costs, and motion for man- 
damus denied, with $10 costs. People ex rel. Pitts v. 
Supervisors of Ulster. Opinion by Potter, J. 


WILLS. 


Case stated under section 372 of the Code. One 
Kelly made his will, by the second section of which he 
devised all his property to his children, Mary Ann Kelly 
and James Kelly, share and share alike. The fourth 
section was as follows: ‘‘In case of the death of either 
of my said children, I devise my whole estate to the 
survivor, and, in case of the death of both, I devise all 
my property, or what may then be left, to James and 
Michael Kelly, sons of my brother Bernard, of New 
York, or the whole to the survivor of them.’”’ The 
testator died in 1852, his daughter died in 1854, and his 
son in 1866, both under age, without issue and unmar- 
ried. Between 1854 and 1866, Bernard and Thomas, 
testator’s brothers, died. Bernard left surviving him 
the two defendants, his sons. Thomas left the plain- 
tiff, his daughter. 

Held, that words in a will will be supplied, in order 
to effectuate the intent of the testator as collected from 
the context. Cowenhoven v. Shuler, 2 Paige, 123. That 
it is not reasonable to suppose the testator intended to 
disinherit his grand-children, should he have any, as 
would happen by a literal construction of the fourth 
clause. That the words, ‘‘in case of the death of either 
of my children,” imported a contingency, not a limita- 
tion. Hinckley v. Simmons, 4 Ves. 161; Low/field v. 
Stoneham, 2 Stra. 1261; Cambridge v. Rous, 8 Ves. 12. 
That the contingency was limited to the death of the 
testator, that being the only period to which the word 
“death”’ can refer by proper legalconstruction. 1 Jar- 
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man on Wills, 468. That the children, therefore, each 
took a fee upon the testator’s death. The whole became 
vested in James, upon Mary Ann’s death, and Ber- 
nard’s sons take nothing under the will. That the 
plaintiff and defendants, being the only heirs at law 
and next of kin of James, and all of equal degree of 
consanguinity, inherit equally. 1 R. S. 752; 23 Barb. 
148; Pond v. Bergh, 10 Paige, 147. Judgment accord- 
ingly. Ann Kelly v. James and Michael Kelly. Opinion 
by Potter, J.; Miller, P. J., and Balcom, J., concurring 
in the result. 


——_@1- oe — 


THE LAWYERS AND THE INTERNATIONAL. 


We have been favored with a copy of The Interna- 
tional Herald, which is the most alarming sheet ever 
issued. The land, railways, mines, canals, buildings, 
ships, machinery, and the national debt, are to be 
bought up by ‘national notes issued by the national 
bank.” What use the national notes will be when all 
the property in the country is to be held by the State 
we know not. 

A dire future awaits the lawyers. They are “to be 
ineligible as members of parliament,” because “a law- 
yer lives by law-breaking, and therefore should not be 
a law-maker.”’ The only department of the law that 
the Internationalists know of is the criminal; and 
that, it is manifest, they do not in any degree under- 
stand. Not only are we to be kept out of parliament, 
but “‘no feed lawyer is to practice in public courts of 
law or justice!’’ In a word, the lawyer is to be abol- 
ished. ‘Qualified doctors, chemists, inventors, archi- 
tects, surveyors, mechanics, agriculturists and miners 
to be employed by the State for the common welfare,” 
but the lawyer is neither to be employed by the State, 
nor to be paid by individuals. But when we are inter- 
nationalized there will be little need for lawyers. ‘‘All 
necessary household furniture, provisions, stores and 
working tools to be exempt from seizure for debt,’’ and 
as all the property is to belong to the State, there will 
be no actions for debt, and no conveyancing. It is also 
decreed by The International that: 

26. Crank, treadmill and other similar penal labor 
must be discontinued. The prisoners must be employed 
in the mines, on waste or other lands or in making 
shoes, clothing and other necessaries for the employés 
of the State. The profits, if any, upon each prisoner’s 
labor, shall be paid to him upon his release. Upon the 
expiration of the term of imprisonment prisoners shall, 
if they desire it, be honorably employed in public 
works. 

No criminal would be likely to defend himself, but 
would be ready to plead guilty. Aftera spell of regular 
work he is entitled to honorable public employment. 
These Internationalists know themselves and their 
friends, and we doubt not they are wise in desiring to 
abolish the administration of law and justice. How- 
ever, we need not be in a hurry to sell our wigs, gowns, 
and books. The International is not yet dominant. 
Indeed, the gentleman who is kind enough to issue the 
proposals from which we have quoted is too much 
occupied to finish off the revolution just at present. 
He says: 

In the thirty-seven propositions I have made will be 
found many with which most of my readers will be 
familiar, and also a few which I have never known to 
be publicly discussed. I may say that I have been 
careful not to include any proposition which I have 





not previously studied. Iam sorry that my time is 
too fully occupied to permit of my attempting to do 
justice to the unfamiliar suggestions. 

This is certainly cool. This curious person is going 
to ‘“‘ change all creation,’’ and is too busy to do justice 
to his views! Surely the International Association 
ought to allow him enough to live on, so that he might 
devote all his time and strength to the abolition of 
law and justice.—The Law Journal. 





THE FALL BOOKS. 


From publishers’ announcements of forthcoming law 
books, it would seem that a lively fall trade is antici- 
pated. Baker, Voorhis & Co. announce no less than 
nine different works, comprising, besides Blatchford’s 
and Benedict’s Reports, new editions of Wigram on 
Wills, Waterman on Set-off, Sedgwick on Statutory and 
Constitutional Law, also on Damages, Mitford’s Chan- 
cery Pleadings, and two new works, one by Mr. Bump, 
on Fraudulent Conveyances, and the other by J. W. 
Daniels, on Negotiable Instruments. Kay & Brothers 
have in press new editions of Purdon’s Digest, Sergeant 
& Rawle’s Reports, Wharton & Still’s Medical Juris- 
prudence, Hilliard’s New Trials, Sugden on Vendor 
and Purchaser, Hood on the Law of Executors, Saun- 
ders on Pleading and Evidence, Williams on Executors 
and Administrators. They will also shortly issue the 
second volume of Bishop on Married Women, Rand & 
Furness on Poisons, and Redfield on Corporations. 
T. & J. W. Johnson & Co. have in press the Law of 
Appellate Proceedings, Smith’s Leading Cases, seventh 
American edition, and the 118th volume of English 
Common Law Reports. Little, Brown & Co. announce 
volume two of the United States Digest, new series, a 
new edition of Story on Contracts, also of Bishop’s 
Criminal Law, and the seventh volume of De Gex, 
MacNaughten & Gordon’s Reports. Gould & Sons will 
shortly issue Wait’s New York Practice, Tyler on 
Usury, Pawns and Pledges, a Handbook of Criminal 
Law, and volume 4 of Wait’s New York Digest. 


— 6 


RoBBERY OF INDIAN ReEcorpDs.— A robbery, which 
is likely to cause considerable inconvenience, has been 
discovered in the Bombay high court. A number of 
documents of the court, and records for a period of 
fifteen or sixteen years, have been missed for some time 
past, and a Sepoy employed about the court was sus- 
pected of stealing them. A watch was set upon him, 
and he was found to go to the record room in early 
morning, and, having got possession of keys that fitted 
the cabinets, to open these and abstract papers. The 
fellow, whose name is Gunnoo, must have been carry- 
ing on his thievish tricks for a considerable time, for 
the quantity of papers, of one kind or another that he 
has removed, is enormous. It appears that he was in 
the habit of selling the precious court documents as 
waste paper, so that it is pretty certain none of them 
will ever be recovered. Some time ago Mr. Macpher- 
son's private box, kept in his chambers, was forced, 
and suspicion now rests upon this patawalla. A com- 
plete file of the Government Gazette for the last three 
or four years is missing from the office of the court 
reporter. — Homeward Mail. 
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LEGAL JOURNALISM. 


A remarkable feature of the last half century is the 
development of legal journalism. No department of 
life, in fact, which lays any claim to greatness or 
power can now afford to do without its literary 
vehicle of expression. That the law was the last of 
the great pro‘essions to accept journalism as a means 
of advancement and power is not at all marvelous 
when the characteristics of the legal profession are 
considered. Law being a practical necessity for the 
whole people, and being constgntly brought to their 
personal knowledge, was in no need of being com- 
municated by any literary medium from afar. Law 
being arbitrary, and clothed with real or assumed in- 
fallibility, and with authority from which there was 
no appeal save to arms, there was little use for dis- 
cussion and criticism either of positive or judicial law. 
The law being in the nature of a “secret” to the 
profession, and being easily communicated without 
the intervention of literature among the brother- 
hood, there was no pressing demand for any literary 
embodiment except statute books, judicial reports and 
elementary works. The processes of making law, ex- 
cept in the department of legislation, were as myste- 
rious to the people as were the doings in the cave at 
Delphi. An institution devoted to the public criti- 
cism of judicial decisions, of rules of law, of forms 
and institutions of law, and of legislation, to the 
suggestion of law reform, to the improvement of 
legal education, to the modification of legal systems, 
the judiciary and the jury, to the amendment of 
fundamental and constitutional law, to the exposition 
of the modes in which rules of .law came to be 
such, and the various modifications, dissensions and 
approvals with which each rule has met in its 
advance — the history of the law—such an insti- 
tution was deemed a profanation of law, an in- 
vasion of the sanctity of the courts, and an 
intolerable thing. But at the present we have 
just such an institution in legal journalism. More- 
over, the province of legal journalism is enlarged, 
and made to be an almost indispensable auxiliary to 
the profession by the early publication of legal news, 
of important decisions from all parts of the world, 
of abstracts and digests of opinions of judges in the 
courts of last resort far and near, and of well-written, 
able and elaborate articles on new or doubtful legal 
subjects. Law journals are also the means of the 
dissemination of the views of distinguished men 
upon topics of vital interest to the profession, not 
only in its internal and legal relations, but in its 
external and social and political relations. The field 





is certainly immense, and the alacrity with which the 
profession respond to the wants of legal journalism 
shows that they perceive its utility and power and 
its constantly increasing importance. And there is 
abundant reason to believe and to hope that we are 
in the beginning of an era of legal journalism which 
shall be brilliant in success, powerful in the accom- 
plishment of law reform, indispensable in the mutual 
improvement of the members of the profession, and 
distinguished for the literary, as well as legal, lustre 
which it shall reveal in the law and the lawyers. 


a 


ECCLESIASTICAL JURISDICTION. 


The complete absence of any connection between 
church and state in the United States has been the 
ground of much interesting observation and specula- 
tiou on the part of transatlantic nations, and the 
source of some anxiety as well as much exultation on 
the part of ourselves. The rare spectacle kas been 
presented of a large and populous nation, within 
whose borders all sorts of creeds and religions have 
found refuge, toleration and prosperity, without any 
positive assistance from the government or any direct 
authority from the courts. Ecclesiastical law has 
been as varied as the religious notions of the majorities 
of the communities constituting the several denomi- 
nations. Each denomination has made and executed 
its own ecclesiastical laws, with reference to spiritual 
But the validity of denominational rules, 
when applied to temporal things, to property and 
material rights, constituted the ground of anxiety and 
contention. Occupying an independent position, the 
churches would naturally, only as a last resort, seek 
redress for material wrongs, even, in secular tribunals, 
The courts, on the other hand, recognizing no theo- 
logical or spiritual subjects as coming within their 
jurisdiction, were at a loss to know how much to arro- 
gate to themselves, and at what bounds their jurisdic- 
tion should cease. But the ecclesiastical adjudication 
of this country has now attained such a magnitude as 
to prepare the way for a pretty deffnite and well- 
settled rule of law in reference to ecclesiastical juris- 
diction. A foreign writer,* in commenting upon the 
principles laid down in Watson v. Jones, decided in the 
supreme court of the United States last winter, says, 
that “the transatlantic key is very simple, but it 
remains to be seen how much it will unlock. It is 
very much our interest to watch it. It may no doubt 
be possible, under our doctrine of contract, for equity 
to spell out (by inquiry into each case) all that the 
American common law holds (without inquiry) to bg 
involved in ecclesiastical jurisdiction. But the legal 
process is laborious and vexatious, and the judicial re- 
sults, both in England and Scotland, have hitherto been 
timid and feeble and vacillating. The American doc- 


matters. 





*Journal of Jurisprudence and Scottish Law Magazine, 
July, 1872. 
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trine, on the other hand, sounds to most lawyers here 
like magnificent audacity. Yet it is the most ancient 
and famous principle in the whole region, and the 
strange thing is to find it coming bac'x, not from Rome 
or Geneva, but as the deliberate result of a hundred 
years’ experien-e in freedom.” 

It will thus be seen, that, to the European juridical 
observer, the subject of ecclesiastical jurisdiction in 
the United States is one of immense importance and 
interest, and if, by reason of distance or want of 
familiarity with the nature and spirit of our institu- 
tions, British lawyers regard the development of the 
doctrines of our courts in any respect as “magnifi- 
cent audacity,” it is sufficient to say to them that the 
magnificence of the audacity is fairly equaled by the 
magnificence of the success. The “key” to the jurid- 
ical position, when the difficulty and grandeur of the 
object to be attained is considered, is, indeed, “sim- 
ple.” It is said by Williams, Ch. J., in Calkins v. 
Cheney, a case decided in Illinois a few months since, 
to be this: ‘‘In all matters of religious faith and 
practice, ecclesiastical courts, provided they have o>- 
tained jurisdiction, are as entirely independent of the 
civil tribunals as the latter are of the former upon all 
questions relating to property interests. Yet when 


passing upon the title of, and interests in, chureh prop- 
erty, civil courts not only recognize the validity of, but 


” 


give effect to, the decisions of church judicatories. 
German Reformed Church v. Seibert, 3 Barr, 291; 
Harwan v. Dreher, 1 Spear’s Equity, 121; Shannon 
v. Frost, 3 B. Monr. 258; State v. Furris, 45 Mo. 
196; Diefendorf v. Reformed Catholic Church, 20 
Johns. 12; Albany Dutch Church v. Bradford, 8 Cow. 
457; Walker v. Wainwright, 16 Barb. 486. 

“ Except in the case of the existence of acts of in- 
corporation changing the common law (which will 
be hereafter considered), civil courts also compel the 
trustees, the holders of the legal title, to hold it sub- 
ject to the decision of the proper church judicatories 
upon spiritual questions, provided such decisions have 
been made.” 

“Neither will the courts, in the absence of acts 
of incorporation which change the common law, per- 
mit a majority of the members of a church which is 
itself connected with and subject to the jurisdiction 
and government of a superior church judicatory, to 
secede from the denomination to which they have 
voluntarily attached themselves, and take with them 
the church property. Such an act is regarded in law 
as a perversion of the trust, and the court of equity 
will reach forth its strong arm to prevent it. The 
holders of the legal title are regarded in a court of 
&quity as holding it in trust for the maintenance of 
the faith and worship of the founders of the organi- 
zation, and any diversion of it to another use is so 
far a breach of trust as to demand the interposition 
of the courts, English and American. Harmon y. 
Dreher, 1 Spear’'s Eq. 87; Kniskern v. Lutheran 


Church, 1 Sandf. Ch.; Attorney-General v. Pearson, ! 





3 Meriv. 353; Baker v. Fales, 16 Mass. 487; Steb- 
bins v. Jennings, 10 Pick. 172; Watson et al. v. Jones 
et al., 1 Zab, 653; 3 Myl. & Craig, 81; Manuscript 
Decision of U. S. Supreme Court, December, 
1871.” 

And in Schorr's appeal (decided in January, 1871), 
5 Am. Rep. (67 Penn. St. 138), the general doc- 
trine was thus enunciated by Justice Sharswood: 
“When property, real or personal, is vested in a 
religious society, whether incorporated or not as a 
church or congregation for the worship of Almighty 
God and the promotion of piety and godly living, it 
is a charitable use, whether the owner be one or 
many. The corporation or society are trustees, and 
can no more divert the property from the use to 
which it was originally dedicated than any other 
trustees can. If they should undertake to divert the 
funds, equity will raise some other trustee to adminis- 
ter them, and apply them according to the intention 
of the original donors or subscribers. * * * When 
a church has been organized and enduwed, whether 
by donation or subscription, as belonging to any par- 
ticular sect, or in subordination to any particular form 
of church government, it cannot break off from that 
connection and government.” 

And Justice Williams, in the same case, said: “In 
church organizations those who adhere and submit 
to the regular order of the church, local and general, 
though a minority, are the true congregation and 
corporation, if incorporated.” 

This doctrine has been held with singular unanim- 
ity by the courts of the several States, and has received 
the sanction of the highest tribunal in the country, 
the supreme court of the United States. The law, 
with reference to the power of majorities in single 
church organizations, is different in New York. 
Petty v. Tooker, 21 N. Y. 267, involved the inquiry 
whether the trustees and a majority of the society 
could change from Congregationalists to Presbyteri- 
ans, and retain possession of the church property 
against those who adhered to the faith of the found- 
ers of the church and society. The court held that 
they could so change. See, also, Robertson v. Bullions, 
11 N. Y. 243. A trust for the support of a specified 
faith, doctrine and government cannot be made in 
New York so as to prevent a majority of the mem- 
bers of the church and corporation from effecting 
changes in the mode of worship. See Gram v. The 
Prussian, etc., German Society. 36 N. Y.161. But this 
anomalous condition is due to the independent nature 
of individual churches under the New York incorpo- 
ration laws. 

The solution of the great problem of ecclesiastical 
jurisdiction in this country, in a manner at once so 
satisfactory, simple and effectual, is a signal triumph 
of American institutions, both juridical and ecclesias- 
tical. The harmony and mutual support of church 
and state is thus effected, without any constitutional 
dependence or connection. 
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ANCIENT LAW. 


The influence which the Pentateuch and the early 
Jewish law have had, not only upon the moral and 
religious side of medieval and modern law, but also 
upon the civil and social side, cannot well be esti- 
mated. The Law Magazine and Review gives an 
excellent article on the growth of Jewish law, from 
which the following is an extract: 

How then was it that Jewish law had its growth, 
and what were the agencies by which it received its 
development? Firstly, we may say that the decis- 
ions and dicta of the judges, in process of time, added 
to the written code a large body of case-law, or bind- 
ing precedents, answering to our common law; and 
secondly, the teachings of the Hebrew jurisconsult, or 
Responsa Prudentum, which were held binding, and 
formed much of the traditionary law which so power- 
fully influenced the people, and also contributed much 
toward this growth and development. 

First, then, we may remark that the office of judge 
and the institution of law courts among the Hebrews, 
are incidents of their early history. Judges, it is well 
known, were appointed in every city for the deter- 
mination of minor questions. Whatever be the date 
of the institution of the Sanhedrim, it is certain that 


a supreme court, consisting of seventy judges, existed 


as early even as the time of Moses. To this court 
were referred matters of difficulty and importance, 
which were left undecided by the inferior judges. 
Now, it must be remembered that every judgment 
or sentence pronounced in the several causes which 
came up for determination, gained the authority of, 
and was in fact, binding law, and this by Divine 
injunction. ‘Thou shalt come unto the priests, the 
Levites, and unto the judge that shall be in those 
days and inquire, and they shall show thee the 
sentence of judgment. * . - Accord- 
ing to the sentence of the law which they shall 
teach thee, and according to the judgment which 
they shall tell thee, thou shalt do; thou shalt not 
decline from the sentence which they shall show 
thee, to the right hand nor to the left.’ Every judg- 
ment was inspired. What then were the functions 
of the judge? He was required (1) to apply the 
law where it was clearly applicable; (2) to interpret 
it in cases of doubt; and (3) to provide for cases 
which were not contemplated by the written statute, 
or, in other words, for instances in which the written 
statute was silent. Under such circumstances, cases 
of considerable doubt and difficulty might have been 
expected to arise for decision by the courts. Not- 
withstanding the law was generally well known 
(children being instructed in it), cases arose in which 
the judge had nothing to guide him, either in the 
written statute or the unwritten body of precedents. 
Of these there are familiar instances. The written 
code of the Hebrews, it is well known, did not admit 
females to the inheritance of property. The case, 





however, of the daughters of Zelophehad, reported 
in the Pentateuch, as for the first time introducing 
inheritance by females into Hebrew law, with its 
attendant restriction, that the heiress should marry 
within her tribe, is a valid instance of a judicial 
decision, founding a rule of law. Here the statute 
was silent, and circumstances called for a decision, 
which, when once pronounced, introduced a rule 
which obtained a force as obligatory as that which 
attached to the written code of Moses, Again, the 
original institutions of the Jews having provided 
nowhere for the privileges of testatorship, the later 
Rabbinical jurisprudence is found allowing the power 
of testation to attach, when all the kindred, entitled 
under the Mosaic system to succeed, have failed or 
are undiscoverable.* But whence did the innova- 
tion receive its sanction and binding force ? 

Probably it will be found that the rule in the later 
jurisprudence had its origin in very early times, and 
was introduced as a judicial decision when the sub- 
ject first came up before a competent tribunal. 
There are, again, various provisions made in the 
Pentateuch regarding marriage, but the law is 
totally silent as to what constituted a legal marriage. 
Such cases, it may be said, were to be met by a 
judicial sentence. Indeed, provision was made in 
the law to meet the exigency of such cases. ‘If 
there arise a matter too hard for thee in judgment 
between blood and blood, between plea and plea, 
and between stroke and stroke, being matters of 
controversy within thy gates, then shalt thou arise, 
and get thee up into the place which the Lord thy 
God shall choose. Thou shalt come unto the priests, 
the Levites, and unto the judge that shall be in those 
days and inquire, and they shall show thee the sen- 
tence of judgment.’ It cannot be supposed that the 
additions thus made to the written law fell within 
the category of unauthorized precedents. Every 
judgment was binding, and every judge was, in fact, 
a minor legislator, speaking under direct inspiration. 
A mass of unwritten law thus originated, and, in the 
course of development, new rules of law took the 
place of what had become obsolete. But it is diffi- 
cult to trace the changes which overtook Hebrew 
jurisprudence. In an age of much writing, we 
might have expected, at times, a digest of the lex 
non scripta. But with the exception of the Talmud, 
which contains much of this law surviving at the 
time of its compilation, there seems to have been no 
earlier attempt at any thing like codification. It is 
not, however, improbable that the book of Deuteron- 
omy embodies in itself some fragments of the unwrit- 
ten law, current at the time of its compilation. 
Whether the book of the law found in the temple in 
the reign of Josiah be the book of Deuteronomy, or 
whetier Jeremiah be the Deuteronomist instead of 
Moses, are questions sufficiently discussed by Dr. 





*See Maine's “ Ancient Law,” 197. 
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Colenso. It is certain, meanwhile, that Deuteron- 
omy, or the second law, contains several additions 
to, and modifications of, the older Mosaic statutes, 
which can only be accounted for by the supposition 
that the book is a compilation of a date decidedly 
later than the Mosaic legislation. There is an oppo- 
site theory, however, of the critical school counte- 
nanced by Dean Milman, which supposes that the 
entire Pentateuch is of an antiquity as high as the 
time of Moses, but that it has undergone many inter- 
polations, some additions, and much modification, 
extending to the language in successive ages. In 
any view, it may, firstly, be said of the book of 
Deuteronomy (in which the additions and modifica- 
tions mostly appear), that its precepts, in so far as 
they vary from the provisions of the rest of the Pen- 
tateuch, embrace what was originally mere unwritten 
law, originating in the decisions and dicta of the 
judges. Numerous instances of the entire change of 
law, on a comparison of Deuteronomy with the 
earlier law books, may be quoted; but it will be suf- 
ficient to quote the words of Bleek with reference to 
the subject of tithes, as they are found provided for 
in Numbers and in Deuteronomy. “No one,” says 
Bleek, “upon an unprejudiced comparison of the 
two laws, can mistake the fact that they vary very 
much from one another, as regards both their con- 
tents and character. In the last, strictly speaking, 
no mention whatever is made of a special legal pro- 
vision by way of tax for the benefit of the Levites, 
but only of a free will act of benevolence, which the 
Israelites are required to show to the landless Levites, 
just as to other needy persons. Hence, they are 
placed in one and the same rank with other desti- 
tute people, and their whole position is entirely 
changed. That Moses himself, with reference to the 
maintenance of the Levites, should have delivered 
two laws so different from each other as is their 
whole character (within the space of a few months) 
cannot well be believed, especially as the former law, 
just as much as the latter, refers to the time when 
the tribes of Israel would find themselves in posses- 
sion of their promised land. We cannot but assume, 
that, if the one law is Mosaic, the other belongs to a 
later time; and here there can be no doubt that the 
law in Numbers is the original, which also has the 
character of a Mosaic law. On the other hand, in 
Deuteronomy we probably possess it in a form to 
which it was changed in a later time; probably at a 
time when the original law, with so many other 
Mosaic directions, had long ceased to be followed, 
and when the relations also had so settled themselves 
that no more hope could be entertained that they 
ever would again be followed.” It may, therefore, 
be presumed that Hebrew law did not begin and end 
with Moses, nor could it. A people, whose condi- 
tion and relations were ever changing, would find 
themselves outgrowing their ancient institutions. 





And though Moses is vested with the dignity of the 
legislator, he was evidently succeeded by the priest 
and the judge, who, as administrators and interpre- 
ters of the law, were the ordained agents in its 
growth and development. But it is not only to the 
judicial tribunals that Jewish law owes its growth. 
We must not here overlook the labors of the 
learned, the Nouodidacxadx, or doctors of the law. 

Secondly, the study of law among the Hebrews 
ranked higher than every other pursuit. At the time 
of the birth of Christianity, when Greek culture had 
been already embraced by a large number of Jews, 
Greek philosophy was proscribed by the Rabbinical 
leaders of Palestine, and included in the same male- 
diction, ‘he who rears swine, and he who teaches 
his son Greek science.’ ‘The study of law,’ says 
M. Renan, on the authority of Josephus, ‘was the 
only one accounted liberal and worthy of a thought- 
ful man.’ Questioned as to the time when it would 
be proper to teach children Greek wisdom, a learned 
Rabbi had answered, ‘At a time when it is neither 
day nor night, since it is written of the law, Thou 
shalt study it day and night.’ And it may be re- 
marked, in passing, that in Greece, where philosophy 
was nursed, the cultivation of law was so far neg- 
lected, that we have nothing of Greek jurisprudence 
left us worthy of the name. Rome, on the other 
hand, the birth-place of legal science, spurned phil- 
osophy as the ‘toy of a childish race.’ With the 
Hebrew it was a “womanly accomplishment. He 
was the wise man who was skilled in the law. 
Among those devoted to the study of jurisprudence, 
the sopherim or scribe, occupied a prominent posi- 
tion. But they were not mere lawyers. As re- 
marked by a recent writer, the scribes of whom we 
are accustomed to have so unfavorable an opinion, 
appear to be not merely well-trained jurists, but 
scholars of eminence in the mathematics of their 
day, in natural history, in astronomy, in medicine, in 
philology, skilled in many accomplishments, masters 
of many languages With all his depreciation of the 
worth of philosophy, it is probable that the scribe was 
initiated also in the metaphysical speculations of the 
Cabbala. Indeed, the wide prevalence of its leading 
doctrines leaves this scarcely in any doubt. But the 
chief employment of the scribe was the teaching and 
expounding of the law. The necessity for interpre- 
tation arose early among the Jews. After the return 
from the Babylonish captivity, when the Hebrew be- 
came almost a dead letter, an extensive exegesis of 
the Scriptures became necessary. A class of men 
soon sprang up, whose office it was to interpret the 
law to the people. 

It must be remembered that their teaching had a 
vast influence, and carried with it the force and obli- 
gation of law. In Roman jurisprudence something 
of the same kind occurs. The influence of the Re- 
sponsa Prudentum, in developing that jurisprudence, 
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was extensive. Among the Jews, however, the 
obligation of the oral law, as taught by the exege- 
tists, rested upon the tradition that God first gave to 
Moses the text, and then an interpretation of it, 
which was to be transmitted by word of mouth. It 
passed from Moses to Aaron, and in an unbroken 
line reached Hillel and Schammai, and Gamaliel, 
from whom it passed to Simeon, and finally to Judah 
Hakkadosh, the president of the Academy at Tiberias, 
by whom it was committed to writing, and forms 
now the Mishna of the Talmud. The scribes were 
the teachers of this traditionary law, and were con- 
sidered to be the suzcessors of Moses. As Moses was 
the first teacher of this law, so the scribes were 
deemed to be in the seat of Moses. And it is evident 
that Christ Himself sanctioned the authority of the 
teaching of the scribes, when He directed His dis- 
ciples to do as these teachers bid them. ‘The scribes 
and the Pharisees sit in Moses’ seat: all therefore 
whatsoever they bid you observe, that observe and 
do.’* The interpretation of the law, as might be 
expected, excited the mental activity of the lawyers 
to the utmost. Full of subtilty and logical acumen, 
they were pre-eminently the casuists of the day. 
Through their teaching a strange scholasticism had 
sprung up in the market-place and the synagogue, 
which whetted the intellectual appetite of the nation. 
Extreme subtilty and logical refinement characterized 
the disputations of the scribes, as they did the argu- 
mentations of the sophist. All the ambiguity of the 
law received at the hands of these teachers an inter- 
pretation which carried an obligatory force above the 
law itself. ‘To sin against the words of the scribes 
is far more grievous than to sin against the words of 
the law,” saysthe Talmud. ‘The text of the Bible 
is like water, but the Mishna is like wine.’ ‘You 
must not depart from the declarations of the oral law,’ 
says the Rabbi Solomon Jarchi, ‘if they should assert 
that your right hand is your left, or your left your 
right.’ Such was the veneration which was excited 
by the teaching of the scribes; and as an agency in 
the growth of Jewish law, that teaching was, perhaps, 
the most powerful, and even necessary. 

Such are a few hints on a subject of much impor- 
tance. The existence among the Hebrews of a large 
body of unwritten law is an historical fact which calls 
for more attention than has hitherto been bestowed 
upon it. The law of the Pentateuch, and of the Tal- 
mud, claim equally an important place in Jewish his- 
tory. Indeed, Jewish history is but partially known, 
without an acquaintance with that body of unwritten 
law which has exercised so powerful an influence 
among the chosen people. And the neglect of it is 
due only to the prejudice which claims for the law of 
the Pentateuch that stereotyped and unchangeable 
character which can suppose no growth or develop- 
ment. 





* Mathew xxiii. 2, 3, 





CURRENT TOPICS. 


The criticisms of the daily non-professional news- 
papers upon legal proceedings and judicial judgments 
are curious studies to lawyers. The New York Herald, 
in commenting editorially on the decision of Judge 
Leonard in the Burns case, gives a statement of facts 
in which it sets forth correctly enough that a few 
months ago James Burns shot and killed John Hal- 
loran, at a drinking house called ‘The Gotham,” in 
the Bowery, in the city of New York; that he was 
arrested and indicted for murder in the first degree; 
that he was acquitted on the ground of insanity, and 
that he was at once committed to the State Lunatic 
Asylum at Utica. A writ of habeas corpus was 
granted and Burns was brought before the aforesaid 
judge. Our contemporary says the judge “decided 
that the writ was improperly granted, and promptly 
remanded the slayer of Halloran to that confinement 
which the court of general sessions, a competent tri- 
bunal, had consigned him,” and proceeds to inform 
its numerous readers that the “insanity dodge” is 
played out and to discuss the subject as if Judge 
Leonard’s decision was upon the merits. But on 
turning to the opposite page of the same issue of our 
contemporary, we find the judge’s opinion in the 
Burns case given in full, by which we observe that 
his decision was not upon the merits at all, but upon 
the view that the proper method of bringing the case 
of Burns before the court was by petition and not by 
writ of habeas corpus. The value of the legal edito- 
rials of the daily papers is certainly not above par. 


The dire calamity of having been visited by the 
most extensive conflagration which the history of our 
planet authentically records is not unattended by 
unfortunate moral and jural results to Chicago. At 
a meeting of prominent citizens of that wonderful 
city, resolutions were adopted for the appointment of 
acommittee of twenty-five to act in conjunction 
with the officers of the law in causing the detection 
and arrest of murderers and other criminals, and in 
bringing them to speedy and perfect justice. This 
“vigilance committee,” as it might be termed, was 
recommended by the State attorney, who alleged 
that officers of the law were embarrassed in the per- 
formance of their duties, and that criminals sometimes 
were enabled to escape punishment through the dis- 
inclination of business men and the better class of 
citizens generally. The old adage that “ misfortunes 
never come singly’’ is exemplified in this action of 
the people of ‘‘charred” Chicago; for we regard the 
necessity for a “vigilance committee” a great “ mis- 
fortune.” 

There are now two supreme judgeships in New 
York State to be filled by appointment. The vacancy 
caused by the removal of Judge Barnard has not been 
filled as yet; and the recent death of the lamented 
Judge Hogeboom leaves another vacancy in the judi- 
ciary. These positions are both important; and 
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although the appointees will have but temporary 


judicial sway —a littie over a year—yet there are 
some considerations in the selection of the new 
judges which are quite peculiar. To secure a man to 
assume the position of the brilliant, but erratic, de- 
posed Judge Barnard is to find a successor with the 
consciousness of having had an unfortunate prede- 
cessor, whose example he must not and will not be 
likely to imitate; to secure a man to take the place of 
Judge Hogeboom will be to confer honors upon one 
who will have before him the example of a prede- 
cessor as difficult as worthy to emulate in respect to 
those abilities and virtues which go to form a great 
judicial character. 


The fact that crimes are periodic in their outburst, 
and that certain kinds of lawlessness are epidemic in 
their character, is quite evident. The corresponding 
legal remedies for public and private wrongs seem also 
to be periodic and epidemic. In England just now the 
courts are overrun with breach of promise and slander 
and libel cases ; while in this country poison cases, in- 
sanity cases and church cases are predominating. In 
New York city habeas corpus is all the fashion in the 
courts, and the number of cases of this character pre- 
sented for hearing in that city becomes positively 
amusing to the distant observer, if not to the hard- 
worked judges who must regard it as rather monoto- 
nous unless, as Leigh Hunt says of poetry, there is 
“variety in uniformity.” 


The chivalry of Virginia has again vindicated it- 
self. Two young men were suitors of the same young 
lady; one of them, who was received coldly, origi- 
nated damaging reports relative to the character of 
the lady, involving the name of the other and more 
fortunate suitor. The latter, with pistol drawn, 
demanded a retraction from the former; an alterca- 
tion ensued, a struggle, and the defamer was fatally 
shot. There was no insanity in the case; the slayer, 
after the deed was done, remarked that he had 
“only to regret that he did not put all six balls in 
him.” The indictment was for murder, but the 
accused was bailed in the sum of one thousand dol- 
lars. After a trial lasting a week, and after elaborate 
and powerful arguments of a great array of distin- 
guished counsel, the case was given to the jury, who, 
after a brief absence, returned with the verdict, “not 
guilty,” and the accused was discharged. Thus do 
juries rise (?) above all law and legislation into the 
clear and sublime region of personal ideas of justice 
and personal sympathy, and excel all other bodies in 
their deference to public sentiment. 


A novel mode of terminating a lawsuit is given in 


the Law Magazine and Review. Our contemporary 
says: “‘All’s well that ends well’ is Shakespeare's 
title to a play which terminates happily, though at 
one time the prospects of the issue are not at all 
hopeful. A lawsuit at the Tipperary Assizes, Clon- 








mel, the other day ended in a not less agreeable 
manner, the benedict being the plaintiff, and the pro- 
poser of a novel mode of settling a legal question. 
The action was one of title, and brought to recover 
possession of land in the occupation of a defendant, 
who was described as ‘good looking.’ Before the 
case had proceeded far, the learned counsel stated 
that it had just struck him that there was a pleasant 
and easy way to terminate the lawsuit. ‘The plain- 
tiff appeared,’ said he, ‘to be a respectable young 
man, and this is a very nice young woman. They 
ean both get married and live happily on the farm. 
If they go on with the proceedings, it will be frit- 
tered away between the lawyers, who, I am sure, 
are not ungallant enough to wish the marriage may 
not come off.’ The young lady, on being interro- 
gated, blushed, and stated she was quite willing to 
marry the plaintiff, and the plaintiff ‘most undoubt- 
edly’ acquiesced. A verdict was subsequently 
entered for plaintiff, on condition of his promising 
to marry defendant within two months, a stay of 
execution being put on the verdict till the marriage 
ceremony was completed.” 
——_—~e->-e—__—— 


NOTES OF CASES. 


A curious case in criminal law is reported in 34 
Indiana, 104 (Baker v. The State). It appeared that 
one Baker was prosecuted for having committed an 
assault upon the person of one Bateman. There was 
a trial by jury; a verdict against Baker; a refusal of 
an application for a new trial and an appeal. The 
judge who delivered the opinion in the appellate 
court (the supreme court) said, “the evidence is in 
the record, and we have examined it with care, and 
have been unable to find any evidence tending to 
show when or where the offense was committed.” 
* * * “The case will have to be reversed, for the 
failure of the State to prove the time when, and the 
place where, the offense was committed.” 


First National Bank of Martinsville v. Canatsey et 
al., 34 Ill. 149, was an action on a bill of exchange, on 
which the defendants were liable as drawers, accept- 
ors, and indorsers. The bill stipulated for the pay- 
ment of “costs of collecting, including attorney’s 
fees.” Held, that the contract was not usurious. 
This doctrine is upheld by the decisions of Indiana, 
as may be seen by reference to the following cases: 
Gambril v. Doe, 8 Blackf. 140; Billingsley v. Dean, 11 
Ind. 331; Smith v. Silvers, 32 id. 321; Smith v. 
The Muncie Nationul Bank, 29 id. 158. The prac- 
tice, however, of attaching conditions to negotiable 
notes is not to be encouraged, we think, as it takes 
away from such paper the completeness of its cur- 
rency. As to the statutes relative to usury, it may be 
said, also, that their existence is of doubtful expedi- 
ency, and the courts are evidently inclined to disfavor 
the defense of usury, and narrow it down to the 
closest limits. 
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COURT OF APPEALS ABSTRACTS. 
APPEAL. See Review. 


CLOUD ON TITLE. 


Action in equity, to remove a cloud from a title. 
Previous to 1844 the premises were conveyed to plain- 
tiff’s husband, and Luther Foote, plaintiff paying the 
consideration therefor. For the purpose of protecting 
the property and keeping it for plaintiff’s use, it was 
conveyed to Sherman Foote and Oscar J. Foote, with- 
out consideration. The deed purported to be for the 
consideration of $400. Sherman Foote deeded the land 
to Oscar J. Foote, without consideration, the deed pur- 
porting to be for the consideration of $200. Oscar J. 
Foote conveyed to George L. Foote, (whom plaintiff 
directed to take title and hold the same for her benefit, ) 
without consideration; consideration stated in deed 
as $335. George L. Foote always recognized plaintiff’s 
right to the premises, and that he held them for her 
benefit. Plaintiff with her husband has for more than 
twenty years last past held uninterrupted and undispu- 
ted possession of said premises, and paid taxes thereon. 
About the Ist day of May, 1854, George L. Foote made 
a will by which he devised said premises to the plain- 
tiff. In November, 1858, George L. Foote was married 
to the defendant, Emily E. Foote, and defendant, Carrie 
B. Foote, was born of such marriage. On the 20th of 
September, 1864, George L. Foote died in the State 
of Virginia. The referee found, as conclusion of law, 
that the title of George L. Foote to the premises in 
question was a nominal title, and that he held the same 
for the plaintiff and for her benefit. That the marriage 
of George L. Foote and the birth of Carrie B. Foote 
worked a revocation of said will. That the defendants 
have no interest in said premises except a nominal one. 
That the plaintiff is entitled to the relief demanded in 
the complaint. 

Held, that the provisions of the statute in reference 
to lands (2 R.S., title 1, ch. 7), does not preclude 
a party from establishing any implied or resulting 
trust known or recognized by the common law. 

The transactions out of which a trust of this char- 
acter arises may be proved by parol, but the trust 
itself must rest upon the acts or situation of the parties 
as proved, and not merely upon their declarations. 

That where the consideration for real estate is paid 
by one. and the title taken in the name of another, 
although by section 51 of the statute of uses and 
trusts (1 R. 8. 728), no trust results to the person pay- 
ing the money, and the title vests in the alienee named 
in the conveyance; yet it is competent for the alienee 
to regard the equitable rights of such person, and to 
secure them either by a lawful declaration of trust or 
by a conveyance. 

Where, in such a case, the one paying the considera- 
tion requests a third person to take the title and hold 
it for her benefit, and the alienee conveys to such third 
person, intending the conveyance to be an execution 
and admission of the trust, but without the knowledge 
or consent of the cestué que trust, the conveyance is an 
absolute one, the case is brought within the exceptions 
of section 53 of said statute, and a trust results in her 
favor. 

The fact that the payment was made by a married 
woman prior to the acts of 1848 and 1849, in relation to 
married women, will not change this rule. It was 
competent for the husband, except as against creditors, 
to recognize this equity of the wife, and secure it upon 


the property. Foole v. Bryant et al. Opinion by 
Church, Ch. J. 


CONSTRUCTION OF STATUTES. 
Ejectment. 


CORPORATION. 


This action was brought by the attorney-general to 
exclude the defendant frem its corporate rights, privi- 
leges and franchises on the ground of misuser. 

Defendant was incorporated as a turnpike company 
by a special act of the legislature, passed March 11, 
1814, and completed its road shortly after its incorpora- 
tion in that year. It had, for upward of fifty-five 
years prior to the commencement of this action, used 
the privileges and franchises conferred by its charter. 

The complaint sets forth various omissions in the 
original construction of the road to comply with the 
requirements of-the general turnpike law of 1807, and 
also alleges a failure to keep the road in order and 
repair. 

The answer consists of a general denial of these alle- 
gations. 

Held, that to form asufficient foundation for a judg- 
ment of ouster against a corporation for the forfeiture 
of afranchise not originally usurped, but legally vested, 
because of the breach of a condition subsequent, the 
verdict must show the fact, not merely of the breach 
of the letter of the subsequent condition, but of its 
intent and meaning, and must find such facts as the 
court may adjudge to amount toa substantial breach 
of the condition. 

The alleged misuser was in omitting to comply with 
the provisions of the general turnpike law in .the 
original construction of the road, and in failing to keep 
it in repair: 

Held, that not only a deviation from the statute in 
the construction of the road must be established, but 
that such deviation was injurious or inconvenient to 
the public; that the company was not bound to con- 
tinue the road in the same condition required in its 
original construction, but only in a good state of 
general repair; and to warrant a forfeiture it must be 
alleged and found that the want of repair was such as 
to render the road dangerous or inconvenient to 
travelers. A special verdict does not stand on the same 
footing with the findings of the ¢ourt or a referee. The 
court or referee renders the judgment, and may be 
presumed to have found facts not expressly stated. 
But where the verdict is special the jury cannot be 
presumed to have found more than is specified in their 
verdict. ‘j 

A general verdict, directed by the court on the 
strength of the special findings, does not add to their 
force or effect. People v. Williamsburgh Turnpike and 
Bridge Co. Opinion by Rapallo, J. 


COUNTY JUDGES. See Review. 
cREDITORS. See Cloudon Title. 


DEED. See Cloud on Title; Ejectment. 


EJECTMENT. 


Action of ejectment brought to recover possession 
of certain lands. 

The plaintiff claims title to a portion of great lot 
three in the Hardenburgh patent, under J. H., one of 
the original grantees of the entire patent from the 
crown, in April, 1708. The grant was to H., and six 
others. The original patentee, H., by deed, conveyed his 


See Cloud on Title; 





interest in the lands to B. and J. H., Jr. The latter, 
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together with A. H., were parties to a partition deed 
in November, 1749, by which lot three, and five others 
of the forty-two lots into which the patent was subdi- 
vided, were conveyed to them. The other parties to 
the deed claimed by the recitals to have acquired or to 
have succeeded to the estate and interest of the origi- 
nal patentees other than H., and it was executed in 
behalf of some of the parties who were femes covert 
by attorneys or agents. 

Held, that a recital in a conveyance is only evidence 
against the parties to it, and privies in blood or in 
estate. 

It does not bind strangers or those who claim by 
title paramount. 

Also held, that the act ‘“‘to confirm certain ancient 
conveyances, and directing the manner of proving 
deeds to be recorded,” passed February 16, 1771 (2 Van 
Schaick, 611), does not recognize or affirm the right of 
a feme covert to appoint or act by an agent or attorney, 
or ratify or validate deeds or grants made in her behalf 
by an agent or attorney. The act passed March, 1773 
(2 Van Schaick, 765), supplemental and amendatory 
thereto, gave effect only to such deeds as were executed 
after February 16, 1771. Hardenburgh v. Lakin et al. 
Opinion by Allen, J. 

HIGHWAY. 

Action to recover damages for injuries, alleged to 
have been caused by the falling of a wooden awning 
over a sidewalk in the city of New York, which was 
built in the usual manner, by competent workmen, and 
with timbers of proper form and size. Four months 
prior to the accident the awning was injured by a fire 
engine running against it. A competent mechanic 
repaired it, as much as he thought necessary to make it 
safe. A day or two before the accident there had been 
an unusually heavy fall of snow, and a quantity of it 
remained upon the awning. The part of the awning 
which had been repaired broke down. Defendant’s 
counsel requested the court to submit to the jury the 
question whether the fall of the awning was not occas- 
ioned by a secret defect resulting from the injury of 
the year previous, and which was not discernible, and 
the unusual accumulation of snow upon it, and to 
charge that, if the fact was found as suggested, the 
defendants were entitled to a verdict. This request 
was refused; held error; these were questions of fact 
to be submitted to the jury, whatever may be the 
extent and measure of liability of the city government.* 
City authorities are not bound to be experts or skilled 
in mechanics and architecture, and can only be held to 
the extent of reasonable intelligence and ordinary care 
and prudence. A municipal corporation is not liable for 
injuries caused to individuals by obstructions on the 
highway not placed there by its own officials or by au- 
thority of the city government, until after actual notice 
of their existence, or until, by reason of the lapse of 
time, it should have had knowledge, and therefore ac- 
tual notice may be presumed. Hume v. Mayor, etc., of 
the City of New York. Hayes v. Mayor, etc.. of the City 
of New York. Opinion by Allen, J. 


HUSBAND AND WIFE. See Cloud on Title. 


MORTGAGE. 
Action to foreclose a mortgage executed by defend- 


ant D., to secure an apparent indebtedness of $10,000, | 


* The exceptions in the case were not such as to present 
the question as to the extent and measure of liability of the 
carporation. 








which was stated in the mortgage to be a part of the 
purchase-money of the premises described. The name 
of defendant C. was subsequently inserted as mort- 
gagee. No consideration was received by the mortga- 
gor. C. assigned the mortgage to plaintiffs’ testator 
for 33,000. The referee found that the bond and mort- 
gage never had any legal inception, and were void. 

Held, that an assignee of a mortgage, although a bona 
fide holder, takes the same subject to the defenses ex- 
isting between the original parties. Ingraham et al. v. 
Disborough, impleaded. Opinion by Peckham, J. 

Plaintiff owned two mortgages on the premises in 
suit, one of which was given to him directly and the 
other assigned to him. The premises were owned by 
defendant H., who had assumed and agreed to pay 
the mortgages. H. was indebted to defendant R. 
$650, to secure the payment of this sum H. executed 
and delivered to R. a deed of the mortgaged premises, 
in which R. covenants to assume and pay said mort- 
gages. This deed was given upon the parol condition, 
that when H. paid the $650 and interest to R., the 
premises should be reconveyed by R. to H. H. after- 
ward gave to R. his note for the money, and the prem- 
ises were reconveyed to H., who covenanted to re-as- 
sume and pay the mortgages. 

The referee, before whom the case was tried, found 
that if the amount of the mortgages could not be col- 
lected from the sale of the land nor from H., that R. 
was liableforthesame. Judgment was entered, charg- 
ing R. with any deficiency which might arise on the 
sale of the mortgaged premises in case the same could 
not be collected from H. From this defendant R. 
appealed. 

Held, that the stipulation entered into by R. does 
not impose upon him a personal liability for the prior 
mortgage debt which the prior mortgagee could enforce 
against him. 

The same rule applies to a deed absolute on its face, 
but, in fact, intended as a mortgage. Such an under- 
taking by the junior mortgagee is simply a promise to 
advance money to pay the debt of his grantor or mort- 
gagor, which money when advanced the junior mortga- 
gee can collect under his mortgage, in this respect it 
differs from a similar stipwation in an absolute convey- 
ance; when the mortgage is canceled, and the mort- 
gagor is restored to the enjoyment of the property, 
such stipulation is extinguished with the mortgage as 
between the parties toit. Garnsey v. Rogers. Opinion 
by Rapallo, J. 


MUNICIPAL CORPORATION. See Highway. 
NEGLIGENCE. See New Trial. 


NEW TRIAL. 


Action to recover for personal injuries sustained by 
reason of defendant’s alleged negligence. The ques- 
tion litigated was purely of fact, and the evidence on 
the part of the plaintiff tended strongly to establish 
the fact upon which the right of action depended. 
The testimony on the part of the defendant was in 
direct conflict with that of the plaintiff, and the whole 
evidence was submitted to a jury, who found a verdict 
for the plaintiff. 

Motion for new trial was made and denied, and 
judgment was entered on the verdict. An appeal was 
taken to the general term from the judgment and the 
order denying the new trial, and the order and judg- 
ment were reversed and a new trial granted. 

. el i, that when a new trial has been granted in an ac- 
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tion tried bya jury upon a record presenting questions 
of law only, and the record presents no question or ex- 
ception upon which the order could be sustained in this 
court, except such as, if decided adversely to the party 
complaining of the order, would be conclusive against 
him in the action, that is, necessarily fatal to his 
action or defense, so that in no aspect can his case be 
varied or put in better form upon a retrial ; an appeal 
to this court from the order is proper and advisable, but 
in no other case, when, after a trial by jury, a new trial 
is granted by the court below, this court has no power 
to review a question of fact; in actions tried by the 
court or a referee, it may be stated in the order grant- 
ing a new trial, upon what grounds it was granted, 
whether upon questions of law alone or upon questions 
of fact; and if the latter, this court may review upon 
appeal the facts. Dickson v. Broadway and Seve wth 
Avenue R. R. Co. Opinion by Allen, J. 


PARTNERSHIP. See Review. 


PROMISSORY NOTE. 


Action to recover damages for the alleged ‘“ negli- 
gence and carelessness of the defendant,’’ in omitting 
to demand payment of the maker, and give notice to 
the indorsers of two promissory notes, deposited by 
the plaintiff ’s assignor with the defendant for collec- 
tion. When the notes became due they were not paid, 
and the defendant delivered them, a little after three 
o’clock in the day, to a notary public (to whom the 
defendant was in the habit of delivering bills and notes 
for that purpose) to be protested. The notary testified 
that when he got the notes for protest, he endeavored 
to find the maker, looking into the directory, and 
could not find his name there; that he inquired of the 
cashier where the holder lived, and was informed by 
the cashier that he lived in Poughkeepsie; that he 
then went to the indorser’s place for business, and 
finding it closed he protested the notes. 

Held, that a bank receiving a bill or promissory 
note for collection, whether payable at its counter or 
elsewhere, is liable for any neglect of duty occur- 
ring in its collection, by which any of the parties 
are discharged. If a bank employs a notary to pre- 
sent the note and to give the proper notices to charge 
the parties, the notary is the agent of the bank 
and not of the depositor or owner of the paper. This 
general liability may be varied by express contract or 
by implication arising from general usage, but the 
practice or usage of banks, adopted for their own con- 
venience in the transaction of their business, cannot 
vary the contract between them and their dealers. 

A direction by a depositor to protest a note, if 
not paid, does not, by legal implication, establish a 
special contract, limiting the liability of the bank. 
The usual and ordinary meaning of the term “ protest,” 
is simply a demand of payment in proper form, and at 
a proper time; and in case of non-payment, due and 
reasonable notice to the indorsers by the bank, or any 
of its clerks or servants, or other suitable person. 

Where various requests are made to the court below 
to charge, some of which are substantially complied 
with, a general exception to the refusal to charge 
each of the requests submitted, except so far as 
embraced in the charge delivered, and to every part 
of the charge which is inconsistent with such requests, 
presents no question for review. Ayrault v. The Pa- 
cific Bank. Opinion by Allen, J. 





REVIEW — TAX. 


Action to review the proceedings and judgment of a 
county judge in proceedings under the town bonding 
act (chap. 907, Laws of 1869), brought up for review 
upon writs of certiorari. 

A petition was made and signed by the tax payers of 
the town and presented to the county judge for the 
purpose mentioned in and authorized by said act. 

The county judge made the orders and publications 
prescribed by the statute, and proceeded to hear said 
application. The county judge, upon the evidence, 
adjudged that the petitioners were a majority of the 
tax payers whose names appeared on the last preceding 
tax list and assessment roll of said town, and that they 
represented a majority of the property on said list or 
roll, and ordered the said decision to be entered of 
record, as authorized by said act, and appointed com- 
missioners. 

The relators sued out a writ of certiorari; which 
writ was served upon the county judge and upon the 
railroad company. 

The county judge made return to the writ ; which 
return set forth the petition, but did not contain the 
evidence as to the signatures thereto, but in lieu 
thereof the following statement: ‘It was proven that 
each name subscribed to said petition was written by 
or at the request of the person so named and whose 
name appeared, except as herein otherwise mentioned, 
upon said list or roll, as a tax payer of said town.” 
Held, that the return of the county judge was insuffi- 
cient to sustain the proceedings. 

To justify an affirmance of the proceedings, the 
return must show affirmatively that the county judge 
had jurisdiction to make the order, and proofs of such 
jurisdictional fact should be returned for the pur- 
pose of enabling the higher court to determine whether 
the fact was established. It should appear that the 
persons whose names were affixed by others to the 
petitions were present at the time, or saw the peti- 
tions, or knew their contents; and as to those whose 
names were signed by proxy, that the signatures were 
made in their presence, or in pursuance of their special 
written authority, which was annexed to the petition 
and presented to the county judge. 

Also held, that where a new assessment roll and tax 
list have been made since the institution of the pro- 
ceedings, although there are no defects which may not 
be remedied upon a rehearing, the proceedings will not 
be remanded under the act of 1871, chapter 925, Laws of 
1871, section4. People ex rel. v. Knowles et al. Opinion 
by Rapallo, J. 


REVIEW. 


Action to recover for a quantity of barrels brought 
by plaintiffs as copartners, who recovered judgment. 
Defendant appealed to the general term. 

Pending the appeal, R. H., one of the plaintiffs, re- 
leased defendant from all claims under the judgment 
and gave a satisfaction thereof. On motion, this satis- 
faction was set aside as to L. H., the other plaintiff, and 
the plaintiffs’ attorneys. This order was affirmed at 
the general term. Shortly after L. H. died, leaving a 
will, and an order was made reviving the action as to 
L. H., and continuing it in the name of his executrix, 
which order was affirmed at general term, the order 
of affirmance being entitled with the names of R. H. 
and the executrix, as plaintiffs. The appeal from the 
judgment having been heard at general term, an order 
was entered affirming the judgment, which order was 
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entitled in like manner. Judzment of affirmance was 
entered, entitled with the name of the executrix, etc., 
as sole plaintiff, and judgment was entered thereon. 
This appeal is from the last-mentioned judgment. 

Held, that the appeal to this court, from the judg- 
ment, dves not bring up such order for review; it is 
not an intermediate order involving the merits and 
necessarily affecting the judgment.’’ Code, § 11, subd. 1. 

Also held, that where a judgment entered upon an 
order of the general term does not conform to that 
order, the proper remedy is by motion in the supreme 
court to correct the judgment, and not by appeal to 
this court, in the first instance. Hackett v. Belden. 
Opinion by Rapallo, J. 

TRAVELER. See Highway. 
WILL. 

Action for the construction of a will. J. left a will, 
by which, after certain bequests, he bequeathed his 
personalty to his executor, in trust, the income to be 
paid to W. B. J., during his life, and, at his death, the 
income to be divided equally and paid to C. and G. 
during their lives; at the death of either to be paid to 
the survivor, and the whole estate to pass to the child 
or children of G. If G. die without issue, then to the 
trustees of Columbia college. The real estate devised 
was situate in California. 

Held, that, by the terms of the will, there was no 
vested estate in remainder until the death of the cestuis 
que trust, and that the bequest was therefore void. 
This court has only to do with the bequest of the 
personalty, and whether the devise is valid as to the 
realty depends upon the laws of the State where it is 
situated. Although real and personal property are 
given by the same clause of a will, and upon the 
same trusts, they are severable, and the validity of one 
does not depend upon that of the other. The testator 
having been domiciled within this State at the time of 
his death, the validity of the bequests of the personalty 
depends upon the laws of this State. By the devise 
the title to the personal property necessarily vested in 
the executor. It was given to him in trust, and no 
title or interest vested in the cestuis que trust. They 
acquired equities under the will, but no legal estate in 
the property itself. Such a trust is not within the 
passive trusts condemned by statute. The executor 
and trustee is not the absolute owner. He holds it 
upon a special trust, and if the trustees may, in any 
event, suspend the ownership for a longer period than 

‘during the continuance of two lives in being at the 
time of testator’s death, the disposition is void. 

A void trust, which is separable from other valid 
trusts, may be cut off when the trust thus defeated is 
independent of the other dispositions of the will, and 
subordinate to them, and not an essential part to the 
general scheme, but where the trust is entire it cannot 
be sustained in part and avoided in part. Knog v. 
Jones etal. Opinion by Allen, J. 


——0 
DIGEST OF RECENT ENGLISH DECISIONS. 
See Felony. 





ACTION. 


ATTORNEY. 

1. Costs: action brought without authority: bank- 
ruptcy act, 1869 (32 and 33 Vict. ch. 71), § 49; liability 
incurred by means of a fraud.— An attorney, having 
brought an action without any authority to du so from 
the plaintiff, was ordered to pay the defendaut’s costs 
of the action. 





Held, that his liability to pay such costs was a liability 
incurred by means of a fraud within the forty-ninth 
section of the bankruptcy act, 1869. Jenkins v. 
Fereday, Law Rep., 7 C. P. 358. 

2. Lien for costs: set-off of judgments. — Declara- 
tion on orders having the force of judgments of non- 
suit, in suits which defendant had brought against 
plaintiff in Ireland. Plea of set-off on judgments 
recovered by defendant against plaintiff in Ireland. 
Replication on equitable grounds, that defendant 
ought not to be allowed to set off against plaintiff’s 
claim the amvunt mentioned in the plea, because 
plaintiff retained one C as his attorney to conduct his 
defense in the suits inthe declaration mentioned, and 
plaintiff owes him the full amount of the costs, and C 
has a lien upon the orders, and the amounts are there- 
fore due from defendant to plaintiff as trustee for C, 
and plaintiff sues as such trustee. On demurrer, 

Held, that the replication was bad; for that the fact, 
that an attorney had obtained a judgment for a client, 
and that costs were due to the attorney, did not raise 
the relation of trustee and cestui que trust between the 
client and the attorney with respect to the proceeds of 
such judgment; and the so-called lien of the attorney 
is merely a claim to the protection of the court as to 
his costs when the equitable interference of the court 
is asked for the purpose of setting off one judgment 
against another. Ex parte Cleland, Law Rep., 2 Ch. 
App. 808, commented upon. Mercer v. Graves, Law 
Rep., 7 Q. B. 499. 


BANKRvUPTCY. See Attorney, 1. 
costs. See Atlorney, 1, 2. 


DOCUMENTS. See Inspection af Documents. 


Evidence of negligence : railway company : invitalion to 
passenger to alight: evidence for the jury.—The plaintiff 
was a traveler on the defendants’ line of railway by a 
train which arrived at the station for which the plain- 
tiff was bound at night. The part of the platform at 
that station at which passengers could alight was of 
sufficient length for the whole train to have been 
drawn up alongside of it, but, in addition to that, part of 
the platform extended some distance gradually reced- 
ing from the rails. When the train drew up the body 
of it was alongside the platform, but the last carriage, 
in which plaintiff rode, was opposite the receding part 
of the platform and about four feet from it. The 
night was very dark, and the place where the last car- 
riage stopped was not lighted, though the rest of the 
station was well lighted with gas. There was no ex- 
press invitation given to the plaintiff by the company’s 
servants to alight, but the train had been brought toa 
fival standstill and did not move on again until it 
started on its onward journey. No warning was given 
to the plaintiff that the carriage was not close to the 
platform, or that care would be necessary in alighting. 
The plaintiff opened the carriage door and, stepping 
out, fell into the space between the carriage and the 
platform, and sustained injuries, for which she brought 
an action against the company. 

Held, that there was evidence of negligence on the 
part of the defendants’ servants to go to the jury. 
Bringing a railway carriage to a standstill at a place at 
which it is unsafe for a passenger to alight, under cir- 
cumstances which warrant the passenger in believing 
that it is intended he shall get out, and that he may do 
so with safety without any warning of his danger, 
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amounts to negligence on the part of the company, for 
which, in the absence of contributory negligence on 
the part of the passenger, an action may be main- 
tained. Praeger v. Bristol and Exeter Ry. Co., 24 L. T. 
N. S., 105, followed; Siner v. Great Western Ry. Co., 
Law Rep., 4 Ex. 117; Bridges v. North London Ry. 
Co., Law Rep., 6 Q. B. 377, distinguished; Cockle v. 
The London and South Eastern Ry. Co., Law Rep., 
7 C. P. Ex. Ch. 321. 
FELONY. 

Action: civil or criminal proceedings: practice: 
trespass: new trial.—In an action of trover and tres- 
pass for a brooch, the pleas being not guilty and 
not possessed, the jury found a verdict for the plain- 
tiff. A rule fora new trial having been obtained, on 
the ground that it appeared from the evidence that 
the brooch was taken by the defendant under such 
circumstances as to prove a charge of felony, and that 
the judge ought, therefore, to have nonsuited the 
plaintiff. Held, that the judge was bound to try the 
issues on the record, and that he was right in not hav- 
ing nonsuited the plaintiff. Wells v. Abrahams, Law 
Rep., 7 Q. B. 554. 

FIXTURES. 

Mortgagor and mortgagee.—The owner in fee of 
a worsted mill, at which he carried on the business 
of a worsted spinner and stuff manufacturer, mort- 
gaged it to the plaintiffs. By a deed of arrange- 
ment under the bankruptcy act, 1861, subsequently 
executed, the mortgagor assigned all his property to 
the defendants as trustees for the benefit of his credi- 
tors. Under this latter deed the defendants seized 
certain looms which were in the mill that was mort- 
gaged. These looms were attached to the stone floors 
of the rooms of the mill by means of nails driven 
through holes in the feet of the looms, in some cases 
into beams which had been built into the stone, and 
in other cases into plugs of wood driven into holes 
drilled in the stone for the purpose. It was necessary 
that the looms should be so attached for the purpose 
of steadying them and keeping them in a true direc- 
tion, perpendicular to the line of the shafting, by 
means of which the steam power was applied to them. 
It was impossible to remove the looms without draw- 
ing the nails; but this could be done easily and with- 
out any serious damage to the flooring. The plaintiffs 
brought trover for the looms. 

Held (affirming the decision of the court below), that 
the looms passed by the mortgage of the mill as part of 
the realty, and the action was therefore maintainable. 
Mather v. Frazer, 2 K. & J. 536; Longbottom v. Berry, 
Law Rep., 5 Q. B. 123, followed; Hellawell v. Eastwood, 
6 Ex. 295, discussed; Holland v. Hodgson, Law Rep., 
7 C. P. Ex. Ch. 328. 

FRAUD. See Attorney, 1. 
FRAUDS, STATUTE OF. See Statute of Frauds. 
FREIGHT. See Marine Insurance, 2. 
INSPECTION. OF DOCUMENTS. 


Costs of : practice : (14 & 15 Vict. ch. 99, § 6): common- 
law procedure act, 1854, § 50. — The general rule of prac- 
tice with regard to the inspection of documents is, that 
the costs of inspection must be paid by the party in- 
specting, though, semble, that under exceptional cir- 
cumstances, such costs may be made costs in the cause. 
Republic of Peru v. Weguelin, Law Rep., 7 C. P. 352. 


INSURANCE. See Marine Insurance. 
INTEREST. See Statute of Limitations. 





LIEN. See Attorney, 2. 


LIMITATION. See Statute of Limitations. 


1. Marine insurance: policy to cover goods upon ship 
or ships to be declared : misnomer: effect of slip of policy. 
30 Vict. ch. 23, §7.— The plaintiffs, by order of K., at 
Hamburg, opened with the defendants a policy on 
hides by ship or ships to the extent of £5,000. The 
slip was signed on the 23d of September, 1869, but the 
policy had not then been made out; on the 3d of Feb- 
ruary, 1870, one of the plaintiffs went to the defend- 
ants’ office, taking with him the slip for the £5,000 
policy, and filled up two slips, one for £2,455 on hides, 
per Socrates, and another slip for £2,500 on hides by 
another vessel; he stated to the defendant’s clerk that 
it would be more convenient to both parties to have 
two separate policies, instead of drawing up an open 
policy for £5,000, and then declaring it on £4,955. The 
defendant’s clerk acquiesced, and initialed the two 
slips, and afterward the policies were executed by the 
defendants. There was a Norwegian ship, the Socrates, 
and a French ship, the Socrates, both described in the 
veritas, the risk on the latter being greater than on 
theformer. The hides insured by the policy were 
shipped on board the Socrates, and lost. At the trial 
the jury found that the parties, on entering into the 
contract, both meant to insure the hides by the vessel 
on which they were actually shipped, whatever her 
name might be, though they supposed it to be the 
Socrates, and that the defendants did not mean only 
to insure hides on board the Socrates. 

Held, affirming judgment of the queen’s bench, that 
the defendants, being bound on the 3d of February to 
insure hides on board any ships selected by the plain- 
tiffs, the misnomer was of no consequence, and the de- 
fendants were liable. By 30 Vict. ch. 23, $7, no contract 
or agreement for sea insurance shall be valid, unless 
expressed in a policy. 

Held, affirming the judgment of the queen’s bench, 
that, notwithstanding that statute, the slip might be 
given in evidence, though not valid as a contract, as 
evidence of the intention of the parties. Jonides v. 
The Pacific Fire and Marine Insurance Co., Law 
Rep., 7 Q. B. Ex. Ch. 517. 

2. Marine insurance: valued policy on freight: pas- 
sage money: mode of calculating amount recoverable on 
policy. — The defendants underwrote for £1,000, a policy 
of marine insurance, expressed to be ‘‘ upon chartered 
freight valued at £7,000, at and from Sydney to Calcutta 
and London.’’ The risk was, by the terms of the 
policy, to commence from the loading of the said goods 
or merchandise and to continue until they were safely 
landed. Upon the arrival of the ship at Calcutta, the 
vovage to England was abandoned in consequence of 
the failure of the charterers, and the ship was employed 
for the conveyance of 360 coolies and 1,200 bags of rice 
to the Mauritius. Upon learning this, the plaintiff, the 
assured, procured an alteration of the policy, by the 
insertion of a memorandum in the margin, altering 
the voyage and declaring the interest to be on freight 
valued at £2,000. The intention of the plaintiff in effect- 
ing this insurance, was to insure the freight of the rice 
only, but this intention was not communicated to the 
defendants. No binding custom of trade limiting the 
meaning of the term “freight’’ was proved. But the 
most frequent course in insurance business, where 
freight of coolies is intended, is to describe it as freight 
of coclies, or passage money of coolies, or by some 


other term distinguishing it from freight of merchan- 
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dise. The rate of premium differs for the insurance 
of passage money of coolies and freight of goods. The 
ship was wrecked, and there was a total loss of the 
rice, and consequently of the freight of the rice, but 
the coolies, with the exception of twelve, were saved, 
and their passage money, which was payable on arrival, 
paid. The plaintiff sued the defendants to recover, as 
on a total loss, the amount underwritten, being the 
half of the total value declared in the policy. The 
defendants contended that there was only a partial 
loss, as the freight or passage money of coolies must 
be taken to be included in the term ‘‘ freight ’’ used in 
the policy. 

Held, that the question, whether the term “ freight’”’ 
in a marine policy includes passage money, must 
depend upon the circumstances of each particular case, 
and the context of the particular policy; that, in the 
present case, the term “freight ” did not include such 
passage money, and consequently there was a total 
loss of the freight insured by the policy; but that, 
inasmuch as the valuation of freight in a valued 
poi.cy, prima facie, refers to a full cargo, or the charter 
of the entire ship, and there was, in this case, nothing 
to show the underwriter that the valuation was less 
than such full freight, the valued policy as applicable 
to a partial cargo must be treated as an open policy for 
half the loss of freight, not exceeding in any case £1,000. 
Denoon v. The Home and Colonial Assurance Co., 
Law Rep., 7 C. P. 341. 

MASTER AND SERVANT. See Seduction. 
MEMORANDUM IN WRITING. See Statute of Frauds. 
MORTGAGE. See Fixtures. 

NEGLIGENCE. See Evidence of Negligence. 

PART PAYMENT. See Statute of Limitations. 
PASSAGE MONEY. See Marine Insurance, 2. 


PRACTICE. See Inspection of Docwments. 


RAILWAY COMPANY. See Evidence of Negligence. 
SALE OF Goons. See Statute of Frauds. 


SEDUCTION. 


Master and servant: loss of service: service at period 
of seduction and of confinement.—The plaintiff's 
daughter was in service as a governess, and was seduced 
by the defendant while on a three days’ visit, with 
her employer’s permission, to the plaintiff, her mother. 
During her visit she gave some assistance in household 
duties. At the time of her confinement she was in 
the service of another employer, and afterward re- 
turned home to her mother. In an action for her 
seduction brought by the mother, held (by Kelly, C. 
B., Martin, Bramwell, and Chanell, BB.), that there 
was no evidence of service at the time of the seduc- 
tion; and that, therefore, the action was not main- 
tainable. By Kelly, C. B., and Martin and Bramwell, 
BB., that the action must also fail on the ground that 
the confinement did not take place while the daughter 
was in the plaintiff’s service. Hedges v. Tagg, Law 
Rep., 7 Ex. 283. 

SERVICE. See Seduction. 


SET-OFF. See Attorney, 2. 


STATUTE OF FRAUDS. 

Sale of goods: memorandum in writing: 29 Car. IT, 
ch. 3, §17.—The plaintiff on the 11th of January, 1871, 
bought of the defendant a parcel of wool, worth more 
than £10, “the whole to be cleared in about twenty-one 





days.’”” A memorandum of the terms of the bargain 
was handed by the plaintiff to the defendant. None of 
the wool was delivered, and there was no part payment 
of the price. On the ninth of February the defend- 
ant wrote, ““Itis now twenty-eight days since you 
and I had a deal for my wool, which was for you to 
have taken all away in twenty-one days from the time 
you bought it. I do not consider it business to put it off 
like this; therefore I shall consider the deal off. as you 
have not completed your part ofthe contract.’’ The 
plaintiff had, in fact, completed his part on the true 
construction of the contract. On the ninth of Febru- 
ary, in answer to the plaintiff's request to see acopy of 
the contract contained in the memorandum of the 11th 
of January, the defendant wrote in these terms inclos- 
ing a copy: “I beg to inclose copy of your letter of 
the 11th of January.” In an action for non-delivery of 
the wool, held, affirming the judgment of the court 
below), that the letter of the ninth, with its inclosure 
taken in connection with that of the eighth, consti- 
tuted an unambiguous recognition of the existence of 
the contract and of its terms; and that there was, 
therefore, a sufficient memorandum in writing signed 
by the defendant to satisfy the statute of frauds, sec- 
tion17. Buxton v. Rust, Law Rep., 7 Ex. 79. 


STATUTE OF LIMITATIONS: 21 Jac. I, ch. 16, § 3. 


Part payment: interest paid under compulsion of 
law: res judicata: principal and interest. — Defend- 
ants were the executors of the maker of a promissory 
note, made more than six years before action, by which 
he promised to pay plaintiff on demand £32, with inter- 
est thereon at the rate of £5 per cent. Within six 
years before action, plaintiff had sued defendants for 
interest upon the note, and defendants defended the 
suit; plaintiff recovered judgment for the interest 
claimed, and defendants thereupon paid the amount 
recovered. 

Held, that this payment of interest, not being 
such that a promise to pay the principal could be 
inferred in fact from it, was not sufficient to take 
the principal debt out of the operation of the statute 
of limitations. Sembdle, per Blackburn, J., that the 
recovery of the interest in the first action was no bar 
to a second action being brought for the principal. 
Morgan v. Rowlands, Law Rep., 7 Q. B. 493. . 

VALUED POLICY. See Marine Insurance. 


——_e--o—__—__ 


THE DECISION OF THE GENEVA ARBITRA- 
TION. 

The decision of the Geneva tribunal, under the treaty 
of Washington, was officially announced September 
14, 1872. The amount awarded to the United States 
was $15,500,000 in gold. The judgment begins with a 
recital of the formal language of the terms of the 
treaty, the names and titles of the arbitrators and 
agents of the assembly at Geneva, the exchange of 
powers, the presentation of the cases, and continues 
verbatim as follows: 

The tribunal having fully taken into consideration 
the treaty, cases, counter cases, documents, evidence, 
arguments and all communications made, has imparti- 
ally and carefully examined the same, and has arrived 
at the decision embodied in the present award. 

Whereas, having regard for the sixth and seventh 
articles of the treaty, the arbitrators are bound by the 
terms of the seventh article, in deciding the matters 
submitted, to be governed by three rules therein speci- 
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fied, and by such principles of international law, not 
inconsistent therewith, as the arbitrators shall deter- 
mine applicable to the case; and 

Whereas, The due diligence referred to in the first 
and third of said rules should be exercised by neutral 
governments in exact proportion to the risks to which 
either belligerent may be exposed by failure to fulfill 
the obligations of neutrality on their part; and 

Whereas, The circumstances out of which the facts 
of the subject-matter of the present controversy arose 
were of a nature to call for the exercise, on the part 
of her majesty’s government, all possible solicitude for 
the observance of the rights and duties involved in the 
proclamation issued May 13, 1861; and 

Whereas, The effects of a violation of neutrality com- 
mitted by means of the construction, equipment and 
armament of vessels are not done away with by any 
commission which the government of belligerent 
powers, benefited by the violation of neutrality, may 
afterward grant that vessel, and the ultimate step by 
which the offense is completed cannot be admitted as 
a ground for the absolution of the offender, nor the 
consummation of his fraud become the means of estab- 
lishing his innocence; and 

Whereas, The privilege of exterritoriality accorded 
to vessels of war is admitted into the law of nations, 
not as an absolute right, but as founded on the princi- 
ple of courtesy and mutual deference, and therefore 
ean never be appealed to for justification of acts done 
in violation of neutrality; and 

Whereas, The absence of previous knowledge cannot 
be regarded as a failure in the law of nations in a case 
in which a vessel carries its own condemnation; and 

Whereas, In order to impart to supplies of coal a 
character inconsistent with the second rule, prohibit- 
ing the use of neutral ports and waters as a base of 
operations, the necessary supplies must be connected 
with the special circumstances of time, person and 
place; and 

Whereas, In respect to the vessel called the Ala- 
bama, it clearly results from all the facts relative to 
her construction in the port of Liverpool, and her 
equipment and armament in the vicinity of Terceira 
through the agency of other vessels dispatched from 
Great Britain for that purpose, that the British gov- 
ernment failed to use due diligence in the performance 
of neutral obligations; and, notwithstanding the offi- 
cial representations of uhe agents of the United States 
during the construction of the said ship, omitted to 
take effective measures of prevention; and that the 
orders of detentions which the government did finally 
give were issued so late that the executing of them 
was not practicable; and 

Whereas, After the escape of that vessel, the meas- 
ures taken for her pursuit and arrest were su imperfect 
that they led to no result, and therefore cannot be 
considered a sufficient gelease of Great Britain from 
the responsibility incurred; and 

Whereas, Despite the. violation of neutrality com- 
mitted, the same vessel was on several occasions freely 
admitted to ports of the colonies of Great Britain, in- 
stead of being proceeded against as she ought to have 
been in any and every port of British jurisdiction 
where she might have been found; and 

Whereas, The government of England cannot justify 
itself for its failure in due diligence, on a plea of 
insufficiency of legal means of action it possessed. © 

Four of the arbitrators, for the reasons above as- 
signed, and the fifth, Lord Cockburn, for the reasons 





separately assigned by him, are of the opinion that 
Great Britain has in this case failed, by omission, to 
fulfill the duties prescribed in the first and third rules 
established by the treaty of Washington, and 

W hereas, In respect to the Florida, it results from all 
the facts that the English authorities failed to take 
measures adequate to prevent a violation of the neu- 
trality law; notwithstanding the representations of 
the agents of the United States to her majesty’s gov- 
ernment, it failed to use due diligence to fulfill the 
duties of neutrality; it likewise results from the stay 
of the Oreto at Nassau, to her issue thence, to her 
enlistment of men and her supplies and armament, 
with the co-operation of a British vessel, the Prince 
Alfred, in Green Bay, that there was negligence on the 
part of the British Colonial authorities; and 

Whereas, Notwithstanding the violation of the neu- 
trality law by Great Britain, committed by the Oreto, 
the same vessel, later called the Florida, was, on several 
occasions, freely admitted into British ports; and 

Whereas, The judicial acquittal of the Oreto at Nassau 
cannot relieve Great Britain from the responsibility 
incurred under the principles of international law, nor 
can the fact of the entry of the Florida into the con- 
federate port of Mobile, and her stay there during four 
months, extinguish the responsibility previously incur. 
red by Great Britain. : 

For these reasons the tribunal, by a majority of four 
voices to one, is of the opinion that Great Britain has 
in this case failed by an omission to fulfill the duties 
prescribed in the first, second and third rules estab- 
lished in article sixth of the treaty of Washington. 
And 

Whereas, With respect to the Shenandoah, it results 
from the facts of the departure from London of the 
Sea King, and her transformation into a cruiser near 
Madeira, that the English government is not charge- 
able with any failure down to that date in due diligence 
to fulfill the duties of neutrality; but 

Whereas, It results from the facts that the stay of 
the Shenandoah at Melbourne, and especially the aug- 
mentation which England admits to have been clan- 
destinely effected in her force by enlistments at that 
port, that there was negligence on the part of the 
authorities at that place. 

For these reasons the tribunal is unanimously of the 
opinion that England has not failed by any act of 
omission to fulfill the duties prescribed by the three 
rules of the treaty, or by the principles of internationa 
law in respect to the Shenandoah during that period 
of time anterior to her entry into the port of Mel- 
bourne; and by a majority of three to two votes the 
tribunal decides that Great Britain has failed in her 
duties as prescribed by the second and third rules, in 
the case of the same vessel, from and after her entry 
into Hobson’s Bay, and is, therefore, responsible for 
the acts of that vessel after her departure from Mel- 
bourne, February 18, 1865. 

As relates to the Tuscaloosa, the Clarence, Tacony, 
and Archer, tenders to the Alabama and Florida, the 
tribunal is unanimously of the opinion that those 
accessories must follow the lot of the principles, and 
be submitted to the same decision. 

As relates to the Retribution, the tribunal, by a 
majority of three to two voices, is of opinion that 
England has not failed to fulfill her duties in the three 
rules. 

So far as relates to the Georgia, Sumpter, Nashville, 
Tallahassee and Chickamauga, the tribunal is unani- 
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mously of the opinion that Great Britain has not failed 
to tulfill her duties prescribed in the three rules or by 
international law. ‘It is of the opinion that the Sallie, 
Jeff. Davis, Music, Boston and Joy are excluded from 
consideration for want of evidence; and 

Whereas, So far as relates to the particular matter of 
indemnity claimed by the United States, the costs of the 
pursuit of the cruisers are not in judgment before the 
tribunal and properly distinguishable from the general 
expense of war. The tribunal, therefore, is of the 
opinion, three to two, that there is no ground for 
awarding any sum, by way of indemnity, under this 
head. 

Whereas, The prospective injuries cannot properly 
be made subject to compensation, inasmuch as they 
depend in nature on future and uncertain contingen- 
cies, the tribunal is unanimously of opinion that there 
is no ground of award on this head; and 

W heveas, In order to arrive at an equitable compen- 
sation for damages sustained, it is necessary to set 
aside all double claims for the same losses, and all 
claims for gross freight, so far as they may exceed the 
net freight; and 

Whereas, It is just and reasonable to allow interest 
at a reasonable rate; and 

W hereas, In accordance with the spirit and letter of 
the treaty of Washington, it is preferable to adopt, as 
the form of adjudication, a sum in gross, rather than to 
refer the subject of compensation for further discus- 
sion and deliberation to a board of assessors provided 
by article ten of the treaty, the tribunal, using the 
authority conferred by article seven of the treaty, by a 
majority of four voices, awards to the United States 
the sum of fifteen millions five hundred thousand dol- 
lars in gold, as the indemnity to be paid by Great Brit- 
ain to the United States, for the satisfaction of all the 
claims referred to. 

The considerations of the tribunal were in con- 
formity to the provisions contained in article seven of 
the treaty, and in accordance with the terms of article 
eleven of the treaty. The tribunal declares that all 
the claims referred to are hereby fully, perfectly and 
finally settled; and furthermore declares that each 
and every one of said claims, whether the same may 
or may not have been presented to the notice or laid 
before the tribunal, shall henceforth be considered and 
treated as settled and barred. 

In testimony whereof, the present decision and award 
have been made in duplicate and signed by the arbi- 
trators, who have given assent thereto, the whole being 
in exact conformity with the provisions of the treaty 
of Washington. 

Made and concluded at the Hotel de Ville, Geneva, 
Switzerland, September 14, 1872. 

(Signed) CHARLES FRANCIS ADAMS, 
ScLOPISs, 
STAEMPFLI, 
ITAJUBA. 


Sir Alexander Cockburn dissents. 


a 


LEGAL EPIDEMICS. 


Readers of the newspapers must often have been 
struck by the way in which particular forms of crimes 
or eccentricity seems suddenly to become prevalent. 
Now there is a series of peculiarly brutal murders; 
then all sorts of imbecile and incapable people go out 
in boats in squally weather and get drowned; for the 





next few weeks drunken husbands take to setting nag- 
ging wives on the fire to cool their tempers; and after 
that, by way of a change, we are horrified by the news 
that our neighbors on all sides have acquired an uncom- 
fortable habit of filling their houses with large pythons, 
boa-constrictors, apes, baboons, ourang-outangs, and 
other ugly or malicious monsters, who occasionally get 
tired of domestic seclusion, and wander out into the 
streets. During the next few weeks we shall, no doubt 
have the usual dose of accidental shootings. A fool 
sees a gun in a corner, assumes that it cannot possibly 
be loaded, points it in fun, and kills somebody, bis 
mother or sweetheart perhaps. This is an everyday 
story of the autumn months. If the tender-hearted 
persons who are so troubled about dickybirds and 
acrobats would take up this much more serious question, 
they might possibly do some good. A sound flogging 
would be a mild penalty for the abominable folly of 
pointing a gun at any one “in fun.’’ Disease has its 
fashions like bonnets and crinoline, and it would appear 
that the humors of the mind have a similar tendency 
to become epidemic. 

It cannot have escaped observation that for some 
time past the papers have been full of trials for libel 
and breach of promise of marriage. It might almost 
be supposed from the reports of the law courts that 
everybody had been seized with an uncontrollable 
passion for libeling everybody else, and that all the 
unmarried male adults in the country had given them- 
selves up madly to flirting and jilting. We have not 
the slightest intention of discussing any of these cases, 
or of questioning the justice of the verdict in any 
particular instance. We refer to them merely as evi- 
dence of the curious tendency of such things to come 
in a rush. It is difficult to say whether it is only an 
epidemic of violent litigiousness, or whether libeling 
and jiiting have really become more prevalent in 
English society; but, on the whole, we cannot help 
thinking that the former surmise is the correct one. 
It is difficult, in reading the cases which are reported 
day after day, to resist an impression, that the strain 
which is now being put on the law of libel and slander, 
and also on that of breach of promise, is rather more 
than they can be expected to bear. We have certainly 
no sympathy with backbiters and slanderers, or with 
faithless swains. It is quite right that people should 
be taught to keep a watch upon their tongues, to eschew 
idle gossip, and to be very careful how they speak ill 
of their neighbors, and also, that promises of marriage 
should not be allowed to be lightly broken. 

But it may be doubte.i whether it is desirable that a 
civil action should be twisted from its natural and 
legitimate purpose, and be made the means of inflict- 
ing punishment for small and not very easily defined 
offenses. There is also an obvious danger in encour- 
aging a spirit of excessive litigiousness, and in leading 
people to imagine that they are either bound or enti- 
tled to seek legal redress for every thing that can be 
construed into an injury to their feelings. What is 
vulgarly called ‘‘ taking the law’’ of a man may be a 
pleasant revenge for those who can afford it, and who, 
even if they fail to get a verdict, may have the satis- 
faction of knowing that their adversary had been sub- 
jected to much anxiety and expense; but it can hardly 
be supposed that reckless litigation is calculated to 
promote social harmony and good feeling. 

It was predicted, when plaintiffs in breach of prom- 
ise cases were allowed to appear in the witness-box, 
that defendants would certainly have a bad time of it; 
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and the results of trials would seem to show that there 
were good grounds for this belief. It will be remem- 
bered that, in the memorable case of Bardell v. Pick- 
wick, Mrs. Bardell was borne fainting into the court, 
with her darling boy kicking and howling in sympathy 
behind her; and if she had been permitted to go into 
the box, her counsel’s famous speech would probably 
have been superfluous. It is difficult to imagine the 
defendant in an action of this kind, who, on the must 
favorable construction of his conduct, has made a fool 
of himself and fallen a victim to the designs of an 
artful woman, presenting an interesting and pre- 
possessing appearance before a jury. If be looks soft 
and ashamed of himself, the jurymen feel that he is 
letting down their sex before the world; if he is bold 
and defiant, it is accounted heartlessness, and is pretty 
certain to be punished by heavy damages. Every thing 
is against him. There may be good reasons why he is 
justified in endeavoring to escape from a marriage 
with a woman who has perhaps in many ways imposed 
on him; of whose want of delicacy, sensibility, refine- 
ment or honesty he has become painfully aware; 
whose parrot talk, sham graces, and false hair he has 
seen through as soon as the first glamour passed off; 
but then it 1s difficult to bring these things seriously 
and impressively before a jury. They are things 
hard to prove from the witness-box, although they 
are probably things which an impartial person of the 
least discernment could not be five minutes in the 
plaintiff's company without discovering. The smart, 
flashy woman, who can droop her eyes and 
make good play with her handkerchief, aud who 
is just the sort of person to lay a clever trap for a sim- 
ple fellow, is also admirably adapted to produce an 
effect when giving her evidence in court. Speculative 
attorneys, with an eye to a profitable case, may be 
trusted to take care that their client has sufficient 
schooling beforehand in the niceties of her part, and 
in those sensational passages which are supposed to be 
most telling with juries, and to be not altogether 
thrown away upon judges. It appears that a dead set 
has lately been made on the farmers. In nine out of 
ten recent breach of promise cases the defendants 
belonged to this amiable class, and perhaps it is not 
less significant that the plaintiffs have usually been 
barmaids or young persons in a light fancy business. 
From of old the bucolic heart has been proverbially 
soft and tender, and the farmers of to-day are no doubt 
as susceptible as the shepherds of early times. After 
a brisk forenoon at market, and a comfortable dinner 
at the ‘‘ordinary,’’ Strephon is just in the mood for 
a chat with Chloe in the bar, ora little philandering 
with Daphne at her counter, and is probably not too 
guarded in his simple prattle. The result is that he 
finds himself one day depicted in thrilling language as 
a gay and ruthless deceiver, and has to pay over a snug 
little fortune to the shrinking dove with whose gentle 
heart he has so cruelly trifled. There are, no doubt, 
cases in which it is possible to form a reasonable esti- 
mate of damages for breach of promise, as, for instance, 
where the plaintiff has given up a situation, or spent 
money in preparations for the wedding, or where her 
counsel take their ground solely upon the material 
advantages she would have enjoyed if the defendant 
had married her, and ask compensation for so many 
gowns and dinners of which she had been defrauded. 
But if lacerated feelings are to be paid for, it would be 
interesting to see the account made out in detail. It 
is tolerably obvious that the sort of women who do not 





shrink from the exposure of their love affairs in a pub- 
lic court, and the publication of the more ridiculous 
passages of their correspondence in every newspaper 
in the country, are not, as a rule, the most sensitive of 
their sex. 

It is usual for judges in cases of this kind to warn 
the jury against giving what are called vindictive 
damages; but it would seem that they are not always 
indisposed to connive at verdicts which are intended 
to punish the defendant, although at the same time it is 
admitted that the plaintiff is not entitled to compensa- 
tion. In a recent breach of promise at Chester, the 
jury said they desired to give just enough damages to 
carry costs. The only meaning which can be attached 
to a verdict of this kind is, of course, that the jury do 
not see that the plaintiff has suffered any real injury, 
but they think the defendant acted imprudently, and 
should be made to smart for ita little. The same fun- 
damental misconception of the meaning of a civil suit 
underlies most of the verdicts which are delivered in 
actions for libel. The person libeled rarely obtains 
more than a few shillings or a few pounds, which is as 
much as to say that he is none the worse for the hard 
things which have been said of him; but still, as a 
matter of social discipline, the defendant must pay a 
fine. The practice of allowing costs to suitors who 
have practically failed to make out their case is a dan- 
gerous encouragement to speculative actions. It may 
sometimes be necessary for a man to vindicate his 
character by an action for libel; but, asa rule, suits of 
this class only give a wide currency to observations 
which would otherwise have been quickly forgotten, 
and which in all probability never did the person to 
whom they were applied any substantial injury. It is 
seldom that any one resorts to this kind of protection 
who does not feel that his character is already in a 
questionable condition. It would appear that in the 
case of libels a reaction has set in against the over- 
straining of the law to which some of the judges have 
been inthe habit of lending themselves, and it is not 
improbable that something of the same kind may hap- 
pen before long in regard to actions for breach of 
promise. The only legitimate ground for a civil action 
is that an injury has been done for which compensa- 
tion can be assessed in money, and, if it cannot be 
fairly assessed in this way, the jury have no right to 
look beyond the claims of the plaintiff, and to consider 
whether the general interests of society require that 
the defendant should be punished. It is not desirable 
that the law should be administered in such a manner 
as to encourage frivolous or speculative suits. Some 
of the judges require to be reminded, as Dr. Carpen- 
ter reminded the philosophers at Brighton, that com- 
mon sense is, after all, the basis of their science. They 
are too apt to forget that the object of the law is 
rather to make peace than to foster litigation and pro- 
vide incomes for sharp attorneys. A strong judge 
who had the courage to take in hand tricky or trivial 
cases, and to laugh them out of court, as the late Mr. 
Justice Maule used to do, would render eminent ser- 
vice at the present time. — Saturday Review. 


yw 


THE BLUE LAWS. 


The following are extracts from the famous “blue 
laws” of Connecticut: 

The governor and magistrates convened in general 
assembly are the supreme power, under God, of this 
independent dominion. 
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From the determination of the assembly no appeal 
shall be made. 

The governor is amenable to the voice of the people. 

The assembly of the people shall not be dismissed by 
the governor, but shall dismiss itself. 

Conspiracy against this dominion shall be punished 
with death. 

No one shall be a freeman or give a vote unless he 
be converted and a member of one of the churches 
allowed in the dominion. 

Each freeman shall swear by the blessed God to bear 
true allegiance to this dominion, and that Jesus is the 
only king. 

No Quaker, or dissenter from the established wor- 
ship of this dominion, shall be allowed to give a vote 
for the electing of magistrates or any other officer. 

No food or lodgings shall be offered to Quaker, 
Adamite or heretic. 

If any person turns Quaker, he shall be banished and 
not suffered to return but on pain of death. 

No priest shall abide in the dominion; he shall be 
banished, and suffer death on his return. 

Priests may be seized by any one without a war- 
rant. 

No one to cross a river but an authorized ferry- 
man. 

No one shall run on the Sabbath day, or walk in his 
garden or elsewhere, except reverently, to and from 
meeting. 

No one shall travel, cook victuals, make beds, sweep 
house, cut hair, or shave on the Sabbath day. 

No woman shall kiss her children on Sabbath or 
fasting days. 

The Sabbath shall begin at sunset on Saturday. 

To pick an ear of corn growing in a neighbor’s gar- 
den shall be deemed theft. 

A person accused of trespass in the night shall be 
judged guilty, unless he clears himself by his oath. 

When it appears that the accused has confederates, 
and he refuses to discover them, he may be racked. 

None shall buy or sell lands without permission of 
the selectmen. 

A drunkard shall have a master appointed by the 
selectmen, who are to bar him from the liberty of buy- 
ing and selling. 

Whoever publishes a lie to the prejudice of his 
neighbor, shall be set in the stocks, or be whipped ten 
stripes. 

No minister shall keep a school. 

Every ratable person, who refuses to pay his propor- 
tion to support the minister of the town or parish, 
shall be fined by the court 51d., and 41s. every quarter, 
until he or she pay the rate of the minister. 

Men stealers shall suffer death. 

Whosoever wears clothes trimmed with gold, silver 
or bone lace, above ls. per yard, shall be presented by 
the grand jurors, and the selectmen shall tax the offen- 
der £300 estate. 

A debtor in prison, swearing he has no estate, shall 
be let out and sold to make satisfaction. 

Whosoever sets a fire in the woods, and it burns a 
house, shall suffer death; and the persons suspected of 
this crime shall be imprisoned without benefit of bail. 

Whosoever brings cards or dice into this dominion 
shall pay a fine of £5. 

No one shall read common prayer books, keep Christ- 
mas or set days, eat mince pies, dance or play cards, or 
play on any instrument of music, except the drum, 
trumpet and Jew’s harp. 





No gospel minister shall join people in marriage. 
The magistrate only shall join them in marriage, as he 
may do it with less scandal to Christ’s church. 

When parents refuse their children convenient mar- 
riages, the magistrates shall determine the point. 

The selectmen, on finding children ignorant, may 
take them away from their parents, and put them in 
better hands at the expense of their parents. 

A man that strikes his wife shall pay a fine of £10. 

A woman that strikes her husband shall be punished 
as the law directs. 

A wife shall be deemed good evidence against her 
husband. 

No man may court a maid by person or in letter, 
without having first obtained consent of her parents; 
£5 penalty for the first offense; £10 for the second; 
and the third, imprisonment during the pleasure of the 
court. 

Married persons must live together or be imprisoned. 

Every male must have his hair cut round according 
to his cap. 

—~o___——_ 


OBITUARY. 


Justice Henry Hogeboom, of the supreme court of 
New York State, died at his residence in Hudson, N. 
Y., September 12, 1872, in the sixty-fourth year of his 
age. He was graduated at Yale College in 1827, with 
high honors, and soon began the practice of the law. 
He has held the positions of county judge, master in 
chancery and member of assembly. In 1858 he be- 
came judge of the supreme court of the State, which 
office he held until his death. As a lawyer he was 
successful and able, but his distinguishing character- 
istics were revealed in the capacity of a judge. He 
was a great jurist, possessing the broad culture, the 
profound learning, the quick perception, the great 
analytical ability and the fluent and forceful power of 
expression which rendered him an ornament, an 
honor, and an aid to the judiciary of the State of New 
York. 

we 


BOOK NOTICE. 


Opinions of the Attorney-General of the State of New 
York, compiled by Hiram E. Sickels. Banks & 
Brothers, Albany and New York, 1872. 

The opinions of the attorney-general of this State 
have, by this publication, been rescued from confusion 
and practical oblivion. The absence of such a com- 
pilation was a public and professional misfortune; its 
presence is a corresponding benefaction for which both 
the public at large and the legal profession will thank 
Mr. Sickels. Nor can this compilation, which has been 
faithfully and accurately done, fail to be of great ser- 
vice and interest to the public officers of the State. 
The volume contains about 600 pages and opens with 
the opinion of James Ogden Hoffman, submitted 
March 18, 1796. Among the attorney-generals of New 
York State may be mentioned Samuel A. Talcott, 
Greene ©. Bronson, Samuel Beardsley, Willis Hall, 
Geo. P. Barker, John Van Buren, A. L. Jordan, Ogden 
Hoffman, Lyman Tremain, Chas. G.. Myers, L. 8S. 
Chatfield and M. B. Champlain. The volume closes 
with the opinions of Attorney-General Champlain. 
We have seen no publication which is more welcome 
and timely than the “Opinions of the attorneys- 
general.”’ 
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THE HISTORICAL STUDY OF THE LAW. 


The growth of the historical study of the law is 
quite in consonance with the spirit of the age. This 
is peculiarly the truth-seeking era, and, with the 
advance of intelligence and the increase of facilities 
for acquiring ascertained knowledge, what is termed 
the “discovery of truth,’ is no longer metaphysical 
speculation, or self-projection, or conjecture, in the 
main, but it is the ascertainment, by scientific meth- 
ods, of past and present realities, and future proba- 
bilities. The increased attention which the English 
jurists are giving to the study of the Roman and 
Jewish law — especially the former — is the natural 
resultant of two forces, acting in the same line and 
impelling to a common object. These two forces are 
the spirit of truth-seeking and the dissatisfaction which 
proceeds from the consciousness of the fact that law, 
like every other thing, is capable of improvement. 
The former is a very potent and patent incentive to 
the historical study of the law, and one the strength 
of which is felt by every member of the profession 
who has the ieisure for such studies. The latter is 
the motive which actuates the law reformer, who cor- 
rectly considers that an intelligent and enduring law 
reform involves the understanding of the develop- 
ment of law in general, and the consideration of the 
systems of jurisprudence of the juridical nations of the 
past. It may not be evident, at once, how the knowl- 
edge of the growth of Hebrew law, of the causes and 
conditions of the Pentateuch, of the Talmud, of the 
Responsa Prudentum, can be of any particular advant- 
age to any but the scholastic or philosophic historian. 
Or, how an intimate acquaintance with the laws of 
Lycureus or Solon, or the requirements of the Twelve 
Tables, shall profit the law-givers and law reformers 
of the latter half of the nineteenth century. Or, how 
the understanding of the Institutes of Menu, or the 
Codes of Justinian, can be essential, in any way, to 
the proper modification of the laws and the re-model- 
ing of the judicial systems of England and America, 
may not be exactly clear. But it will be conceded, 
on reflection, that a perfect understanding of any 
science or any system cannot be had without a 
knowledge of its origin and development. And this 
holds eminently true when applied to the science of 
sciences —the law. In fact, one great branch of the 
law, the common law, and all adjudged law, is but 
the “science of precedents,” either as to principles 
or as to their application. 

An historical study of the common and the civil law 
cannot fail to shed new light upon the value and 
truth and applicability of many of the leading max- 
ims and principles which have formed the nucleus 
of the great body of our jurisprudence. Besides, in 








order to get into the spirit of law, or rather in order 
to get the spirit of law into one, it is necessary to 
examine its sources, observe its rise and development, 
witness its modifications to suit the demands of dif- 
ferent periods, peoples and countries, and trace it 
down to the present. The student of law who does 
this, be he judge or barrister, must acquire a sort of 
legal afflatus, a species of jural culture which will pre- 
pare him pre-eminently, either for the calm and 
philosophic duties of the judge, the bristling and 
strategic performances of the advocate, or the wise, 
prudent and deliberate actions of the law-maker and 
law-reformer. The difficulties of introducing any 
extended historical study of the law, notwithstanding 
the tendency of the times toward the historic method, as 
it is termed, are very considerable. The great body of 
every calling are generally ignorant of the historic de- 
tails of the system or the avocation which they follow. 
Out of a thousand watchmakers but ten will be able 
to tell the early story of watchmaking. Out of a hun- 
dred printers but five will give an intelligent account 
of the origin and promotion of his art. Out of a 
given number of professional men but a small percent- 
age will furnish any thing more than a meagre and 
very general explanation of the historic rise and pro- 
gress of his profession. The demands of the daily 
duties and pleasures of the majority of men are such 
as to distract their attention from the labor (necessa- 
rily extra) and the methodical pursuit of historical 
studies. But the members of a profession claiming to 
be among the most learned of all the professions, men 
who shrink from no intellectual labor however ardu- 
ous or methodical, whose lives are devoted pre-emi- 
nently and proverbially to their profession — lawyers 
should not be ignorant or superficially versed in the 
origin and development of legal systems and in the 
historical study of the law. And when, to the pos- 
session of a perfect knowledge of the deficiencies in 
the workings of the present legal system, is added a 
thorough acquaintance with the rise and progress of 
various anterior legal systems, there will be formed in 
the minds of the profession a fitness and an efficiency 
in the procurement of law reform quite without pre- 
cedent. Hitherto the great role of the profession has 
not been to originate law reforms, to propose changes 
in the juridical systems, but to administer in a judicial 
way, or to interpret in a special manner and for the 
purposes of the advocate the precedent principles 
laid down, or to perform certain duties mechani- 
cally. With a deep and thorough knowledge of the 
history of the law, the lawyers will be peculiarly pow- 
erful in the consummation of law reform. The his- 
torical study of the law, then, is not simply a part of 
a symmetrical legal education, nor a mere expression 
of the natural love of truth which resides in an inquir- 
ing age. It is invested with practical moment in the 
indispensable relations which it sustains to the prepa- 
ration of the members of the legal profession for the 
character of sturdy and efficient iaw reformers. 
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POSSESSION OF STOLEN GOODS. 


It is a rule of law that a person’s exclusive, recent 
and unexplained possession of stolen property raises 
the presumption that he is the thief, which throws 
the burden of proof upon him. 1 Ben. and Heard. 
L. C. ©. (1st ed.) 360-372; J. F. Stephen’s Cr. L. 303, 
304; 2 Bishop’s Cr. Pr., § 701, and cases cited; 2 
East’s Pl. Ch. 656. It has often been a question of 
much difficulty as to whether any specified or estab- 
lished possession is sufficiently exclusive, recent or 
unexplained, to warrant the presumption of guilt. 
The difficulty has most frequently arisen in reference 
to the inquiry whether the possession is sufficiently 
recent to raise a presumption of guilt. In Reg. v. Hvans, 
2 Cox’s C. C. 270; 8. C., 1 Ben. and Heard. L. C. C. 
363 (1st ed.), it appeared that the article charged to 
have been stolen (a beetle head) by the prisoner, was 
found in his possession fifteen months after it was 
missed. Alderson, B., in summing up, said: “In 


cases where property of such insignificant value as 
that laid in this indictment is shown to have been 
stolen so long as fifteen months before it is discovered 
in the possession of a stranger, that person ought not 
to be called on to answer for that possession on a 
charge of felony, for it might reasonably be inferred 


that he had come honestly by it in that long interval, 
reference being always had to the character and value 
of the thing itself.” In Cockin’s Case, 2 Lewin’s C. C. 
235 the indictment was for stealing ten sacks, found 
in the defendant’s possession about twenty days after 
they were missed. Coleridge, J., in addressing the jury 
said: “ If I was now to lose my watch, and in a few min- 
utes it was to be found on the person of one of you, 
it would afford the strongest ground for presuming 
that you had stolen it; but if a month hence it were 
to be found in your possession, the presumpticn of 
your having stolen it would be greatly weakened, be- 
cause stolen property usually passes through many 
hands.” In a note to the case, the reporter says: 
“The question, however, of distance of time and re- 
cent possession must be at all times one of fact under 
the circumstances, and a jury under the judge’s direc- 
tion must decide.” 

In State v. Williams, 9 Ired. 140, 143, 148, the in- 
dictment was for stealing a slave, found in the pos- 
session of the defendant, twenty days after he was 
missed by his master. The court instructed the jury 
that “to raise a presumption that the possessor of 
stolen property had stolen it, the possession must 
be so recent after the theft that the possessor could 
not have well come by it unless he had stolen it him- 
self; and that when the property was a negro man 
who had run away twenty days before the possessor 
was first seen in possession, the time was too long for 
the court to lay it down as a rule of law that the pos- 
sessor was to be presumed to have been the taker; 
and in such case, it was to be passed on by the jury as 
an open question of fact upon the evidence.” On ap- 





peal the court held, “that a possession of twenty 
days after the negro ran away was no evidence of a 
taking by the prisoner,” and Ruffin, C. J., further ob- 
served, that “the possession of a stolen thing is evi- 
dence to some extent against the possessor of a taking 
by him. Ordinarily, indeed, it is stronger or weaker 
in proportion to the period intervening between the 
stealing and the finding in the possession of the ac- 
cused; and after the lapse of a considerable time, be- 
fore a possession is shown in the accused, the law 
infers not his guilt, but leaves that question to the jury 
under a consideration of all the circumstances.” 

In Reg. v. Crittenden, 6 Jurist, 267, the indictment 
was for stealing a shovel, and Gurney, B., instructed 
the jury: “I have frequently had occasion to tell you, 
gentlemen, that when property, proved to have been 
stolen, is found, shortly after the theft, in the posses- 
sion of a person, that person is to be presumed to be 
the thief unless he explain satisfactorily how he came 
by it. But in this case I do not think the possession 
of the shovel sufficiently recent to raise that presump- 
tion against the prisoner. A period of six months 
has elapsed since the property was lost, in which time 
it might have passed through several hands; the pris- 
oner was not at his home when it was found there; 
and, upon the whole, I think it will be safer to acquit 
him without calling on him for his defense.” 

In Rew v. Partridge,7 C. & P. 551, the indict- 
ment was for stealing two pieces of woolen unfinished 
cloth. The cloth was found in defendant’s posses- 
sion two months after it was missed; and counsel 
for defendant contended that the length of time was 
so great that no presumption of guilt attached to 
defendant. Patterson, J., said: “I think the length 
of time is to be considered with reference to the 
nature of the articles which are stolen. If they are 
such as pass from hand to hand readily, two months 
would be a long time, but here that isnot so. Itisa 
question for the jury.” In Rex v. Adams, 3 C. & 
P. 600, it appeared that the offense charged was the 
larceny of an axe, a saw and a mattock, found in the 
possession of the defendant three months after they 
were missed. Parke, J., directed an acquittal with- 
out calling on the prisoner for his defense, observing, 
“that a possession of stolen property, three months 
after it was lost, was not such a recent possession as 
to put the prisoner upon showing how he came by 
it.” In Rex v. Cooper, 3 C. & K. 318, the indictment 
was for stealing a horse found in defendant's pos- 
session six months from the date of the alleged 
robbery. Maule, J., directed an acquittal. See Ros- 
coe’s Cr. Ev. 20 (6th Am. ed.) In Rex v. Dewhirst, 
2 Stark Ev. 449, note z, “where seventy sheep were 
put on Thornly common, on the 18th of June, and 
were not missed till November, and the prisoner was 
in possession of four of those sheep in October, and 
of nineteen others of them on the 23d of Novem- 
ber, Bayley, J., allowed evidence of both to be 
given.” In State v. Shaw, 4 Jones (N. C.) 440 the 
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indictment charged the larceny of a bar of iron, 
found in defendant’s possession twenty-three days 
after it was missed. ‘The counsel for the defendant 
insisted that the finding of stolen property after 
twenty days from the time it was stolen, in the pos- 
session of any one, raises no presumption of guilt, 
and asked the court so to charge. The solicitor 
admitted the principle, but argued that the finding 
was a fact to be considered by the jury with the 
other circumstances of the case.” The court in- 
structed the jury, ‘that as the iron was found in the 
possession of the defendant more than twenty days 
after it was lost, this was no evidence in itself of 
guilt, but might be considered as a fact in connection 
with other circumstances.” 

In Reg. v. Hewlett, 2 Russell on Crimes, 728, note 7, 
by Greaves, “where the only evidence against the 
prisoner was, that three sheets were found upon his 
bed in his house three calendar months after they had 
been stolen, and it was urged that this was too long 
atime after the larceny to call on the prisoner to give 
any account how he had become possessed of them,— 
and Rex v. Adams * * * _ was relied on,— 


Wightman, J., held that the case must go to the 
jury, as it seemed to him that it was impossible to 
lay down any definite rule as to the precise time 


which was too great to call upon the prisoner to give 
an account of the possession; and that in this case 
that was some evidence, although very slight, for the 
jury to consider.” 

In Jones v. State, 26 Miss, 247, 249, 250, the prisoner 
was charged with the stealing of a saddle, found in 
his possession five or six months after it was missed. 
Handy, J., said: “ No definite length of time, after 
loss of goods and before possession shown in the 
accused, seems to be settled as raising a presumption 
of guilt. When the goods are bulky, or inconvenient 
of transmission, or unlikely to be transferred, it 
seems that a greater lapse of time is allowed to raise 
the presumption than when they are light, and easily 
passed from hand to hand, and likely to be so passed ; 
because, in the one case the goods may not have 
passed through many hands, and the proof to justify 
possession may therefore be more simple and easy ; 
but in the latter case the goods may very probably 
have come to the accused through many persons, and 
their transit, from the smallness of their nature and 
value, be much more difficult to be proved. Roscoe's Cr, 
Ev. 18; 3 Greenl. Ev., $32. Yet all the cases hold that 
the possesssion must be recent after the loss, in order 
to impute guilt; and this presumption is founded in 
the manifest reason that when goods have been taken 
from one person, and are quickly thereafter found in 
the possession of another, there is a strong probability 
that they were taken by the latter. This probability 
is stronger or weaker in proportion to the period in- 
tervening between the taking and the finding; or it 
may be entirely removed by the lapse of such time 
as to render it not improbable that the goods may 





have been taken by another and passed to the accused, 
and thus wholly destroy the presumption;” and the 
court held, approving Rex v, Adams, 3 C. & P. 600; 
3 Greenl. Ev., § 32, and State v. Williams, 9 Ired. 140, 
that the mere possession of the saddle, five or six 
months after the alleged theft, created no presump- 
tion of guilt, and was not enough to put him on his 
defense. In State v. Kinman, 7 Rich. 497, 501, 503, 
504, the indictment charged the larceny of a slave 
found in the prisoner’s possession in Alabama five 
months after the slave was missed in South Carolina, 
The jury were instructed that “this possession might, 
unless explained or accounted for, be enough to con- 
viet the prisoner; that they might consider the length 
of time, and if, in the case of a stolen slave, they 
thought it enough to negative the presumption of 
guilt, the prisoner ought to have the benefit of it, but 
that in this case the length of time ought not to have 
any such effect, because there was no difficulty of 
identification or of accounting for possession.” In 
Rex v. , 2 C. & P. 459, the offense charged was 
the theft of goods found in defendant’s house sixteen 
months after they were missed. The character of the 
stolen property is not reported, but Bayley, J., said: 
“The rule of law is, that if stolen property be found 
recently after its loss in the possession of a person, he 
must give an account of the manner in which he be- 
came possessed of it, otherwise the presumption 
attaches that he is the thief; but I think that, after 
so long a period as sixteen months had elapsed, it 
would not be reasonable to call upon a prisoner to 
account for the manner in which property, supposed 
to be stolen, came to his possession.” See, also, State 
v. Bennett, 3 Brev. 514; 8. C., 2 Const. Rep. 692. In 
Warren v. State, 1 Towa, 106, 109, it was held that 
“the finding, under certain circumstances, on the 
defendant’s premises, of several traps, a boat-hook, 
and other things, eighteen months after they were 
stolen, was not sufficient to shift the burden of proof.” 

In Rex v. Atkinson, 1 Crawf. and Dix, C. Rep. 161, 
Burton, J., said: “The finding of stolen property or 
the prisoner, recently after the taking, is evidence of 
the larceny having been committed by him, as it is 
of burglary, if the goods had been burglariously 
taken, and sufficient to call on him to account for his 
possession; yet, in the case of a bank note, such 
finding, if evidence at all, is too slight to found a ver- 
dict on, for the note passes easily and quickly from 
hand to hand without examination; and people are 
not to be expected to mark each note, or to be able to 
show from whom it has been received. If, indeed, 
the note were of large amount, it might be other- 
wise.” In State v. Hodge, 59 N. H. 510, Doe, J., after 
reviewing the foregoing cases, said: ‘Even if the 
point were not settled by authority, we should come, 
by a simple process of reasoning, to the conclusion 
that there can be no absolute rule for drawing, 
from recent possession of stolen property, a presump- 
tion of guilt without reference to the nature of the 
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property. The possession of a metallic or paper piece 
of money of the smallest denomination, five days 
after it was stolen, might have less weight, os evi- 
dence, than the possession of the library of Harvard 
University, or Powers’ Greek Slave, or an elephant, 
five years after the larceny of such property. It 
would ordinarily be more probable that the possessor 
could prove (by other evidence than his own testi- 
mony) how he obtained the possession in the latter 
case than in the former. It is equally clear, upon 
authority and upon reason, that the presumption, from 
recent possession of stolen property, depends upon 
the nature of the property.” 

In Sloan v. People, 47 Ill. 76, it was held “that 
evidence that the property charged to have been 
stolen was lost about eighteen months before the 
trial, and that some months afterward it was found 
in the possession of the party to whom the defend- 
ant had sold it, was too indefinite to warrant a 
conviction.” In Curtis v. State, 6 Cold. (Tenn.) 9, it 
was held that “mere possession of stolen property 
by a prisoner, although evidence for the jury, does 
not raise a conclusive presumption of the prisoner's 
guilt, nor is the prisoner bound to produce explana- 
tory evidence of such possession. The jury must 
look to all the proof in the case to determine 


whether any inference of guilt arising from the. 


possession is counterbalanced.” See State v. Brady, 
27 Iowa, 126; Billard v. State, 30 Tex. 367. 

“The force of this presumption depends upon the 
consideration that the prisoner who can account for 
his possession of the goods will, if that possession 
be an honest one, give a satisfactory account of it.” 
2 Stark. Ev. 449. “Its foundation is the obvious 
consideration that, if the possession has been law- 
fully acquired, the party would be able, at least 
shortly after its acquisition, to give an account of 
the manner in which such possession was obtained.” 
Will's Cire. Ev. 47; Reporter’s note to Cockin’s Case, 
2 Lewin’s C. C. 235. “What shall be considered a 
recent possession cannot be absolutely determined 
by any rule, but must depend, not only upon the 
mere lapse of time, but upon the nature of the 
articles stolen, and the considerations whether they 
are of a description likely to pass rapidly from hand 
to hand, or such as the party might, from his situation 
in life, or the nature of his vocation, become inno- 
cently possessed of.” Burrill’s Cire. Ev. 448; Best on 
Pres., § 305; Best on Ev., § 211; Greenl. Ev., § 32; 2 
Bishop’s Cr. Proc., § 701; Ben. & H. L. C. C. 366 (1st 
ed.) “Light, pocket articles, or those which are 
portable in a small compass, especially if they be 
common or cheap, would of course be purchased or 
received with less probability of the transaction 
coming under the observation of others who could 
be witnesses, than ponderous, large, rare, curious or 
expensive things.” 1 Phil. Ev. (4th Am. ed.) 636, note. 

“The property must be traced into the possession 
of the accused within a reasonable time after it has 





been lost or missed, but what is that reasonable time 
is not so easy to determine. It seems quite clear, 
however, that it depends on the nature of the goods, 
whether they are of a description much in common 
use, or such as might, in the ordinary course of things, 
come honestly and regularly into the possession of 
the person found with them, and, also, if they are of 
a nature easily passed from hand to hand. Suppose 
the Pitt diamond or the crown jewels were stolen, 
and, after the lapse of one or two years, found in the 
possession of a person in a comparatively humble 
station of life, who refused to give any account of 
where he got them, would there be any thing harsh 
or violent in presuming that he had not come by 
them honestly? But, suppose the goods lost were 
merely a pair of shoes, or a coat, such as, in his station 
of life, it would be natural and proper for the prisoner 
to wear, and that these were not traced into his pos- 
session until after a few months from the time of the 
theft, the injustice of making so violent a presump- 
tion as to deem him the thief becomes obvious at 
once.” 7 Monthly Law Mag. 58, 59. 

Courts and juries are, evidently, averse to allow- 
ing the mere possession of stolen articles, of whatever 
nature or however recent, to create a strong pre- 
sumption «f guilt in the possessor. They are inclined 
to wait for other and corroborating evidence of the 
possessor’s criminality. 


——————so_—_—_—— 


THE NATURE AND OBJECT OF CRIMINAL 
LAW. 


(From tHe Scorrish JourRNAL OF JURISPRUDENCE.) 


Criminal law, in a broad sense of the term, was 
undoubtedly the first kind of law used by man, and 
is generally believed to be the department of law, 
the object and necessity for which are most easily 
and universally understood. To acertain extent this 
is true, but it would perhaps be more strictly correct 
to say that the necessity for criminal law is universally 
felt, as the word understood implies a clearer concep- 
tion of leading principles than is commonly to be met 
with on this subject. 

Notwithstanding the antiquity and simplicity of 
this department of law, its great and in fact its only 
legitimate object is popularly misunderstood, and that 
too only because it seems so obvious that few take 
the trouble to examine it. 

It will be readily admitted that the prevailing, if 
not universal, idea of criminal law is, that it is an 
institution for the purpose of punishing crimes. This 
belief is not confined to the uneducated. It is very 
common among all classes, both learned and unlearned. 
Even many lawyers and judges I fear participate in 
it. But what, it will be asked, is the object of crim- 
inal law, if not to punish crimes? I shall endeavor 
to answer this question presently, but in the mean 
time let us examine the ordinary and prevalent notion 
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ef criminal law, viz.: that it is an institution for the 
purpose of punishing crimes, 

To any one who steadily contemplates the idea of 
a man, or a number of men, sitting in judgment upon 
a fellow-man, for the purpose of punishing him, the 
presumptuousness, or rather absurdity, of such a 
proceeding must surely become apparent. The mere 
idea of men punishing their fellow-men seems to me 
to be altogether incongruous and unjustifiable; in 
fact almost a contradiction in terms. 

Let it be granted correct for the sake of argument. 
Then judges punish criminals either for breaking the 
laws of God or the laws of man. First, then, let it 
be said that criminals are punished for breaking the 
laws of God. How presumptuous is this! Is God 
not able to punish the breach of Hisown laws? Has 
any man or body of men such an intimate and accu- 
rate knowledge of the laws of God as applied to par- 
ticular cases, and the amount of guilt present in any 
particular act of transgression as to presume to pun- 
ish the breach of these laws in a fellow-man? I 
think not. I would fain hope, and believe that no 
judge sits on the bench under the impression that he 
is punishing men for breaking the laws of God. 

But, secondly, it may be said, that judges punish 
criminals not for breaches of divine law or morality, 
but for crimes, not for breaking the laws of God, 
but for breaking the laws of man, the law of the land. 

Can it be true that men, who will not dare to pun- 
ish a fellow-man for a breach of the law of God, will 
actually make laws of their own, and punish him for 
breaking them? I trust not. Human laws are good 
and necessary, but man cannot make laws for the 
breach of which he is entitled to punish. The judge 
is right in committing the criminal to prison, but the 
imprisonment ought not to be regarded as a punish- 
ment. 

If it were (as many believe it is) the duty of a 
judge to punish, and to make the punishment ade- 
quate to the guilt of the criminal, I should like to 
know by what means the judge is to calculate the 
amount of punishment due in any particular case. 
Take the case of a criminal indicted for the theft of 
a gold watch. How is the judge to ascertain the 
amount of punishment which this particular crime, 
and this particular criminal, deserves? What clue 
has he? He may refer to former sentences of the 
court in somewhat similar cases, but by what rule or 
process were they calculated? Besides, how is he to 
know that the case of the criminal before him is pre- 
cisely similar to any of these former cases? The 
temptations of this criminal may have been greater, 
his moral faculty weaker, his guilt less) What man 
can determine the exact amount of guilt present in 
the case of any particular crime? Why should pun- 
ishment be administered by those who, to say nothing 
of their want of authority, are totally without the 
power of correctly estimating the amount of punish- 
ment due in any given case? 





But, it will be said, the only practicable course is to 
annex a certain punishment to every species of crime, 
and when a criminal is convicted let the punishment 
be, not in proportion to the guilt of the criminal, but 
according to the crime committed. To this I objec: 
that punishment which is not in proportion to guilt, 
but merely fixed arbitrarily, is not punishment at all, 
but injury. 

Others may argue, that although a man cannot 
administer punishment with rigorous correctness, he 
is both authorized and required by Scripture, as well 
as by the exigencies of human life and conduct, to 
administer it to the best of his ability, and with the 
nearest approximation to exactitude that he can. 

To this I would reply: First, there is no express 
authority, so far as I know, either in the Old or New 
Testament for regarding the sentences of courts of jus 
tice as punishments in the correct signification of th 
word. But even though this were capable of being 
inferred from some Biblical expression or expressions 
still I humbly consider that the Bible does not preten: 
to be our guide on scientific questions. Its languag: 
was intended to be intelligible to the poor and the ig 
norant as well as the great and learned, and many dif 
ficult and delicate points, both in morals and othe: 
matters, are put, in the Bible, in a bold and strikin< 
form, which though not strictly accurate has in bygone 
ages conveyed, and still conveys to uneducated minds 
an approximation to the truth, where the truth itself 
if accurately stated, would have been beyond thei: 
comprehension. 

How plainly is this seen when Scripture touches or 
any subject in physical science, such as the creation 
of the world, the motions and dimensions of the 
heavenly bodies, the succession of the seasons, the 
causes and effects of fire, frost, rain, dew, etc. There 
is nothing in the shape of scientific explanation wit! 
regard to these matters. They are either treated in: 
rough and tangible, or else in a strikingly figurative 
manner, so as to be intelligible to uncultivated mar 
(who does not look beyond the external appearance 
of things), though perhaps not strictly or scientifically 
accurate. Physical philosophers of modern days d 
not search the Bible for scientific truth, and a lawye 
desiring an accurate and philosophical knowledge of 
law will as little think of looking for it in the Bible, 
at least of gathering it from the words of any particu- 
lar passage or passages. 

Secondly, I answer that the exigencies of huma 
life, however much they may require the pain, do nc 
require the punishment of criminais. 

Well, says the reader, is it the correction and bene 
fit of the offender, then, that is the chief object o: 
criminal jurisprudence? To this I also answer no. 
Neither the punishment nor the improvement of crimi 
nals is the chief object of criminal law. 

But it is now time that what I regard as the tru: 
answer to the question should be laid before the reade 
for his examination. 
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I submit that the great object of criminal law (and 
criminal law is the fundamental part of all human law), 
is the protection of men from their fellow-men. I am far 
from claiming for this principle the doubtful merit of 
novelty. It has at different times, and in different 
phases, fallen from the bench; more frequently it has 
been held by jurists and philosophers, though for the 
most part stated by them in a more general and less 
definite form than I have just done, sometimes sup- 
posed to be comprehended in the term “ utility,” and 
sometimes to be embraced under that of “justice.” It 
is, perhaps, not necessary to give many references. 
In Stephen’s View of the Criminal Law of England, 
p. 4, something very nearly approaching to it will be 
found, and in John Stuart Mill’s Treatise on Liberty, 
it is applied not only to the entire field of law and 
politics, but also to public sentiment and the customs 
of society. Nevertheless, I claim for the proposition, 
as applicable in an especial manner to criminal law, a 
clearer and more universal acceptation, and greater 
practical importance than are generally accorded to it. 
By those engaged in criminal trials, it should never 
be lost sight of. It is even more useful practically to 
the legislator and the judge, than theoretically to the 
philosopher. I regard it as the true radical principle 
of criminal jurisprudence, which not only overrules, 
explains, and regulates its whole economy of rules, 
forms, and practical details, but also connects it with 
the higher science, which I need hardly say, is the 
foundation of all jurisprudence, viz., ethics. 

Perhaps a word of explanation is here necessary. 
I must not be understood to insinuate that there is 
any thing materially wrong with the way in which 
criminals are dealt with in our courts of law. On the 
contrary, I firmly believe that both in respect of its 
laws, and the way in which they are administered, the 
Scottish nation will bear favorable comparison with 
any other in the world. With the forms of our crimi- 
nal trials, and the sentences of our judges, I do not 
here find fault. I admit that acultivated mind, refined 
feelings and a sincere desire to do what is right, aided 
by an intelligent and healthy public sentiment, will 
keep any judge from going far wrong in a criminal 
case. But even granting this, it will surely be con- 
ceded that it is of much importance for a judge to un- 
derstand the rationale of criminal law, to see his duty as 
well as to feel it. For though instinct and feeling are 
safe guides on many points, reason will sometimes 
help us when our feelings are silent, or add double 
weight to their authority when they do speak. And 
I contend that in law, which has been called “ reason 
itself,” and which interferes so much with the actions 
of our fellow-men; I say in Jaw even more than in 
any other branch of moral science, one needs to be 
able both to see clearly the leading principle on which 
he acts, and to give a clear and convincing reason for 
every step of his conduct. 

To illustrate the principle to some extent, let us take 
che case of two criminals, each convicted of killing a 





man. The one did it, we shall suppose, in rixa, in the 
heat of passion, and under great provocation, the 
other slowly and deliberately by gradual poisoning. 
There can be no doubt that the latter criminal would 
receive a much severer punishment, as it would be 
called, than the other, and if any one were to ask the 
reason, it would probably be answered, that he was 
much more guilty, as having more fully intended to 
take away life. 

Now, certainly in the case supposed, it would be 
highly proper to inflict a heavier pain on the deliber- 
ate murcerer than on the other. But why? Not 
because he is more culpable in the sight of God, but 
because his manner of committing the crime was 
such as to show that in his ordinary and habitual 
state of mind he was capable of committing murder, 
and he was, therefore, a much more dangerous mem- 
ber of society than the other, who perhaps dealt the 
fatal blow without fully realizing or expecting the 
dreadful consequence. A deliberate criminal ought 
undoubtedly to be more severely treated than a 
passionate one, not, however, because he is more 
guilty (though that may be quite true), but because 
he is more dangerous than the other one, both as 
regards his own probable future actions, and the effect 
of his example upon others. 

From this position it will follow, by necessary 


‘consequence, that with the absolute guilt of a crimi- 


nal, i. ¢., his moral culpability, the judge or jury, as 
the case may be, has nothing whatever to do. This 
view of the matter, while eminently reasonable in 
itself, at once explains not only why many actions in 
themselves immoral are not interfered with by human 
laws, but also why those actions which the law does 
interfere with are not always followed by a treat- 
ment proportionate in severity to the guilt or immor- 
ality of the actions themselves. Thus a man who, 
being at the point of starvation, steals a loaf of bread 
will be treated almost, if not quite, as rigorously as 
one who did the same thing with a malicious pur- 
pose; for, notwithstanding the great difference in 
culpability between the two actions, they are almost 
equally dangerous to society, since to permit either 
would evidently give unbounded license to theft. I 
may here state the distinction I make between civil 
and criminal law. I would divide law broadly in 
this way; (1) pure civil law, which is simply declara- 
tory of rights; (2) an intermediate department of 
law, by which individuals are indemnified for losses 
or injuries they have sustained; and (3) criminal law, 
which is for the purpose of protecting the public as 
a body, and the individuals composing it, from juture 
invasions of right at the hands of their fellow-subjects. 


(Zo be continued.) 


The aggregate number of claims presented to the 
Southern Claims’ Association thus far is 16,000, ranging 
from $12 to $350,000, ané averaging $2,500 each. 
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CURRENT TOPICS. 


The judicial vacancy occasioned by the removal 
of Judge Barnard has been filled by the appointment 
of Enoch L. Fancher, of New York city. A con- 
temporary says of him: “Mr. Fancher is worthy of 
this honor. He has been for many years an honored 
member of the New York bar, and leader in the 
Methodist church. He is able and incorruptible, and 
in the many important positions which his profession 
has given him his action has been characterized by 
the strictest justice. He will be an important acqui- 
sition to our judiciary.” Judge Fancher’s appoint- 
ment meets with general favor. The Hon. Peter S. 
Danforth, of Schoharie, has been appointed to fill the 
vacancy caused by the death of Judge Hogeboom. 
Judge Danforth is a gentleman of ability and high 
character, and will doubtless do honor to the new 
position which he is called upon to fill. 


Another specimen of the reliability of the edito- 
rials of the daily newspapers, when they- attempt 
legal subjects, is furnished in the case of Forrester. 
A non-professional contemporary editorially said, on 
Tuesday morning, that the Nathan murder was still 
amystery and “Forrester is at large, although a 
witness was found who identified him in a crowded 
room as a man whom he saw coming down the steps 
of Nathan’s house on the night of the murder.” On 
turning to the opposite page of the same paper we 
find it authoritatively stated in the Associated Press 
dispatches that “a requisition had been received from 
the State of Illinois to have Forrester sent back to 
serve an unexpired term (thirteen years) of imprison- 
ment and, on the presentation of that requisition, 
the prisoner was remanded. Judge Leonard, later 
in the day, granted a writ of habeas corpus, return- 
able Friday, on the ground that Forrester is now 
held illegally.” How an editor can make out from 
this that Forrester “is at large” is a “mystery” to 
us quite as unfathomable as that of the Nathan 
murder. 


The Australian Jurist, which for some time past we 
have missed from our receipt of exchanges, has again 
“put in its appearance,” under a new editorial 
management. Its re-appearance is a source of grati- 
fication to us, inasmuch as the growth of jurispru- 
dence and of legal journalism in our antipodes is a 
subject of interest to the profession at large. Austra- 
lia is a country of great natural advantages, and of 
great possibilities, which an industrious, energetic 
and enterprising people are rapidly developing and 
realizing. The Australian Jurist reports are full 
of cases of interest, and the manner in which the 
opinions are made up, evinces that jurisprudence, 
even in that far off and colonial country, is adminis- 
tered by able judges, which is also a sufficient guar- 
anty that the causes are ably and thoroughly argued 
by competent lawyers. 





The law relative to wife whipping has recently been 
somewhat curiously settled in North Carolina, in the 
case of State v. Rhodes. On the trial a special verdict 
was found, which was as follows: “ We find that the 
defendant struck Elizabeth Rhodes his wife, three 
licks with a switch about the size of one of his fingers 
(but not as large as aman’s thumb), without any prov- 
ocation except some words uttered by her, and not 
recollected by the witness.” The judge thereupon 
entered a general verdict of “not guilty,” which the 
supreme court, on appeal, affirmed, in the following 
language: “It will be observed that the ground upon 
which we have put this decision is not that the hus- 
band has the right to whip his wife much or little; 
but that we will not interfere with family government 
in trifling cases. We will no more interfere where 
the husband whips the wife than where the wife 
whips the husband; and yet we would hardly be 
supposed to hold that a wife has a right to whip her 
husband. We will notinflict upon society the greater 
evil of raising the curtain upon domestic privacy to 
punish the lesser evil of trifling violence.” There is 
much wisdom in this decision of the North Carolina 
court; and we are not quite sure but that they have 
steered clear of both Scylla and Charybdis. Offenses 
domestic and of a trifling character should be punished 
and corrected by moral and social influences, and the 
courts are not to be blamed for refusing to recognize 
their power over such cases. 


The London Law Journal, in commenting on judi- 
cial corruption in the United States, says: “It is mere 
justice to ascribe it to the system, and not to the 
character of the profession. The lawyers of the 
United States are a learned and honorable set of 
men, though there may be some very black sheep 
among them. But of this we are confident, that, 
wherever the judges are the elect of the people, and 
depend upon the good will of the people for their 
continuance in office, there will be not only the sus- 
picion, but now and then the fact, of corruption. 
We are informed that the matter will be brought 
before congress, and that an attempt will be made 
to render all the judges independent by leaving their 
appointment to the chief executive of the State, and 
by making the appointment for life.” 

It is to be hoped that our foreign contemporary is 
right, in the main, in regard to the attempt to secure 
an appointive instead of an elective judiciary. 


Much has been said of judicial dignity in England; 
but the reports of the conduct of the inferior judges, 
or magistrates, as they are there termed, which come 
to us across the Atlantic, are not calculated to 
inspire in Americans any great respect for the lower 
branches of the English judiciary. At Norwich, in 
England, recently two magistrates engaged in a 
rough and tumble fight in a court-room, the details 








224 


THE ALBANY LAW JOURNAL. 











of which are extremely ludicrous, but which are not 
necessary to be given in this connection. 

The London News describes a case of judicial pug- 
nacity, which occurred about the same time, in the 
following language: “The allegation was that the 
judge in question, being addressed in one of the lobbies 
of his court-room by a person who wanted to serve a 
legal notice on him, did seize the intruder bodily, 
and endeavored by main force to drag him into the 
court, in order that, having once got him within the 
sacred precincts, he might commit him on the spot 
for contempt.” If such things should become com- 
mon in England, the necessity for a revival of the 
august remedy of impeachment or the establishment 
of a summary mode of removal from office would be 


very great. 
—++—_—_ 


NOTES OF CASES. 


The accumulation of breach of promise eases, both 
in England and the United States, has led the courts 
to narrow down the long-established doctrines rela- 
tive to what is sufficient to prove a promise of mar- 
riage. In Broughton v. Smart, decided in June, 1872, 


by the supreme court of Illinois, it appeared that the. 


plaintiff testified that there was a promise of mar- 
riage, while the defendant testified to the contrary. 
The testimony being thus balanced, the court held 
that it required a preponderance of evidence to estab- 
lish the plaintiff’s case. This preponderance was 
attempted to be furnished by the introduction of evi- 
dence that plaintiff, living in her sister’s family, had 
received the embraces of the defendant, her sister's 
husband, for more than ten years, up to 1869, the 
year of her sister’s death, and that, after the sister's 
death, on defendant’s persuasion, plaintiff would 
leave her bed and go to defendant’s. The jury found 
for plaintiff, but the case was reversed and a new 
trial ordered by the supreme court. 

Breese, J., in delivering the opinion, said: “In a 
contract so important as that of marriage, there 
should be sufficient evidence to establish the fact. 
The bare, unsupported testimony of an artful, design- 
ing woman should not, for the safety of society, be 
permitted to prevail against the positive denial of the 
party sought to be charged. If great caution is not 
observed by juries in such cases, the property of no 
unmarried man in the community is secure to him 
who should have the misfortune to seek the company 
of females, some one of whom, by her own unaided 
testimony, may make him her victim.” In some 
countries, and in some of the States, there are stat- 
utes requiring corroborative evidence to establish a 
promise of marriage ; but that corroborative evidence 
may be either words, or actions, or general circum- 
stances. The supreme court of Illinois, usually wise 
and able in the administration of justice and in the 
interpretation of the rules of law, is not the less so 
in the case of Broughton v. Smart. But in view of 





the increase of cases of this character, and the de- 
mands of modern civilization, it would be well for 
legislation (if adjudication cannot constitutionally de 
so) to provide that a contract so serious and import- 
ant and far-reaching in its effects as a promise to 
marry should be required to be in writing. A medi- 
fication of the statute of frauds, in this respect, is 
evidently demanded. 





=_>oo-— 


COMMISSION OF APPEALS ABSTRACT. 


APPEAL. 


Action to foreclose a mortgage made by D to B, 
and assigned by B to plaintiff. At the time of the 
execution of the mortgage, B executed another mort- 
gage to the Rochester City Bank. The bank foreclosed 
its mortgage, bid the property in and conveyed it to 
defendants, C & C, by quitclaim deed. In the present 
action an answer was put in by the bank and by C 
& C, in which they claimed, that the mortgage to the 
bank was to have priority over the mortgage assigned 
by B to plaintiff. The court found that it had no pri- 
ority, but that there was an equality of lien, and 
ordered a sale for the payment of both mortgages. 
The bank only appealed. 

Held, that the bank, having incurred no liability to C 
& C, had no interest to be affected by the judgments, 
and hence no right of appeal. Bush v. Rochester City 
Bank et al. Opinion by Gray, C. 

y See Promissory Note. 
ARREST. See False Imprisonment. 


ASSESSMENT. See Insurance. 


COMMON CARRIER. 


Action to recover damages for a cargo of sugar in the 
custody of defendants as common carriers. The bill of 
lading excepted “dangers of the sea.’’ The boat while 
being towed upon the Hudson river struck against a 
hidden stump, a recent obstruction in the channel, and 
sunk. 

Held, that the plaintiffs were rightly nonsuited, the 
loss having occurred by a peril of the sea. Redpath et 
al. v. Vaughan et al. Opinion by Gray, C. 


CONVERSION. 


Action for the alleged wrongful conversion of a 
wagon. 

The wagon was levied upon by virtue of a judgment 
and execution against J. H. S., a step-son of the plain- 
tiff. Plaintiff rented a shop and purchased the stock 
and tools necessary for carrying on the business of 
wagon making, on her own credit, giving her notes, 
which were afterward paid out of the earnings of the 
business. J. H. S. acted as plaintiff’s agent in con- 
ducting the business, under an agreement that he should 
have for his services a good living out of the business. 

The entire earnings did not exceed the amount of 
plaintiff’s liabilities. Defendant offered to prove 
that plaintiff allowed J. H. S. to use her name and 
credit to carry on the business for his sole benefit, 
which evidence was excluded. The defendants asked 
to have submitted to the jury the question whether 
the arrangement between the plaintiff and J. H. 8S. 
was not fraudulent as against his creditors. This re- 
quest was denied by the court, and a judgment was 
entered on a verdict in favor of plaintiff. 
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Held, that there was no error committed by the 
court on the trial. That the arrangement between 
plaintiff and J. H. 8. could in no view injure his credit- 
ors and no fraud could be deduced therefrom. The 
judgment for plaintiff should be affirmed. Smith 
v. Van O’ Linda et al. Opinion by Gray, C. 


DEFAULT. See Promissory Note. 


FALSE IMPRISONMENT. 


Aciton for false imprisonment and assault and bat- 
tery. Plaintiff was arrested by an officer of the eighth 
ward station-house in New York, for passing liquor to a 
prisoner confined there and was taken by him to the 
office of defendant, the general superintendent of the 
police department, who directed the officer to take the 
prisoner and lock him up, which was done. He was 
imprisoned eight days and then rel d on habeas cor- 
pus. Offers of bail and defendant’s refusal to accept it, 
were testified to by two persons. The charge of assault 
and battery related to the original arrest. 

Defendant’s counsel moved to dismiss the complaint, 
1. So far as the charge of assault and battery in the 
complaint alleged was concerned, on the ground that 
the evidence failed to establish that the defendant 
authorized the said assault and battery described in 
the complaint, or in anywise was made cognizant of 
it, or in uny way ratified it, or that he was in anywise 
connected with it. 2. So far as the charge for the 
original arrest was concerned, upon the same grounds. 
The motion was denied. The judge charged that the 
original arrest by the police officer was lawful, and the 
wrong, if any, was commenced after he was taken to 
defendant. Also, that it was the duty of defendant to 
order the plaintiff taken immediately before a magis- 
trate, and, if, instead of doing so, he ordered him to be 
imprisoned, he is liable, with the exception that defend- 
ant might order the plaintiff to be detained until he 
could be taken before the nearest magistrate. Also, 
that if the jury was satisfied from the evidence of the 
two witnesses that they did make known to defendant 
the fact that plaintiff was still incarcerated, it increased 
the gravity of the offense. 

Held, that there was no error, that the judge’s 
charge in effect complied with the request as to the 
assault and battery, as it excluded the original arrest 
and all that was done prior to the taking of plaintiff 
before defendant from the consideration of the jury 

It was the duty of the officer making the arrest to 
take the prisoner before the nearest magistrate imme- 
diately, and it was the duty of defendant, giving any 
directions in the matter, whether with or without 
authority, to direct a compliance with the statute, and 
knowledge of the continuation of the confinement was 
an aggravation of defendant’s offense. Green v. Ken- 
nedy. Opinion by Lott, Ch. C. 


FRAUD. See Promissory Note. 





INSURANCE. 


Action for an assessment upon a premium note given 
to the Aitna Insurance Company of Utica, a mutual 
insurance company organized under the general law 
for the organization of insurance companies, passed 
April 10, 1849. Defendants were insured November 
29, 1851, for one year, and during that time became 
members of the company, liable to be assessed upon 
their premium note for their pro rata share with the 
other members of the losses suffered by the company 
during that time. 





Held, that the judgment should be reversed on the 
ground that the assessment upon defendant's note 
was for more than the proportion of the losses and 
expenses with which defendants on their note were 
properly chargeable. Sands, receiver, etc., v. Graves. 
Opinion by Earl, C. 


LEVY. See Conversion. 


MORTGAGE. See Appeal. 

NEW TRIAL. See Promissory Note. 
OFFICER. See False Imprisonment. 
PAROL CONTRACT. See Statute of Frauds. 

See Patent. 


PATENT. 


W., the owner of a patent for improvement in safes, 
transferred the same to defendants, under an agree- 
ment that they should pay three-fourths of a cent per 
pound on weight of all safes sold by them during the 
term of the patent; and, in case of a renewal thereof, 
they should have the same right, upon the same terms. 
Prior to the expiration of the original patent, defend- 
ant, R., assigned his interest under the contract to 
defendant, S. The patent was renewed for seven 
years. After the renewal, 8S. & M. manufactured the 
safes. November 1, 1860, S. sold out to M., and de- 
livered possession of the stock of safes on hand, the 
gross weight of which amounted to 837,148 pounds. On 
this, plaintiffs, as assignees of W., claimed the royalty. 
Held, that as M. was not, as far as the patentee was 
concerned, a partner in the sale and manufacture of 
the safes, the manufacture and sale by the firm of S. 
& M. being only protected by the license to S., when- 
ever the safes manufactured passed from his control, 
the license was at an end, and the patentee’s rights 
terminated. The transfer wasa sale within the mean- 
ing of the contract, and defendant, S., liable for the 
royalty. Wilder etal. v. Stearns, impleaded. Opinion 
by Hunt, C. 


PARTNERSHIP. 


PROMISSORY NOTE. 

1. Action on a promissory note given by defendant 
W. W. to D. W., of whose property plaintiff was ap- 
pointed receiver in proceedings supplementary to exe- 
cution. The complaint alleged that the note was trans- 
ferred to M., the other defendant, with intent to de- 
fraud the judgment creditors. Defendant W. put in 
an answer denying the allegations of the complaint and 
pleading payment. M.,the other defendant, suffered 
default. Judgment was entered against defendant W. 

Held, that to recover against defendant M. plaintiff 
must prove the allegations of fraud ; that the default of 
M. did not affect him, and, there being no evidence of 
fraud upon the trial, the judgment against him must 
be reversed. Terry, receiver, etc. v. Wait, impleaded. 
Opinion by Earl, C. 

2. Action to recover the amount of a promissory note. 
The case was submitted under charge of the judge, and 
the jury rendered a verdict for plaintiff. Defendant 
moved for a new trial on a case and affidavits tending 
to show a surprise, arising from unexpected evidence 
and newly-discovered evidence which would rebut the 
unexpected evidence. The motion was denied at 
special term, and judgment having been entered on 
the verdict, defendant appealed from the order deny- 
ing the motion and from the judgment. The only errors 
alleged were, that the verdict was against the weight 
of evidence, and the motion fora new trial was im- 
properly allowed. 
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Held, that an appeal to this court cannot be enter- 
tained on either of these grounds. No appeal lies to 
this court from an order denying a motion for a new 
trial on the ground of surprise or newly-discovered 
evidence. The question is one of discretion, resting 
with the court below. Douley v. Graham. Opinion by 
Leonard, J. 

RECEIVER. See Promissory Note. 


* sae. See Patent. 


STATUTE OF FRAUDS. 


Action for damages for an alleged breach of contract 
on October 30, 1862. It was orally agreed between plain- 
tiffs and defendants, who are copartners in the manu- 
facture of paper, that defendants should manufacture 
at their mill and deliver a quantity of paper to plain- 
tiffs, as soon as certain other orders which they had 
then on hand should be filled, and which would take 
about three weeks to fill, defendants to pay therefor 
on delivery a certain sum. Defendants refused to per- 
form the contract, the price of paper having advanced, 
claiming the contract was void under the statute of 
frauds not being in writing. Plaintiffs claim that, by 
the breach of said agreement, they have sustained 
damage. 

Held, that the contract was not within the provis- 
ions of the statute of frauds. Gray, C., dissenting. 
Parsons et al. v. Loucks et al. Opinion by Hunt, C. 


—— #e- - 


RAILWAY COMPANIES — DAMAGES — PROXI- 
MATE AND REMOTE CAUSE. 


GIBBERD Frvut ET AL. V. THE TOLEDO, PEORIA 
& Warsaw RartLway CoMPANY. 


SUPREME COURT OF ILLINOIS. 


1. A locomotive, with a train of freight cars belonging to 
the appellee, in passing Cyne | through the village of 
Fairbury threw out great quantities of unusually large 
cinders, and set on fire two buildings and a lumber yard, 
the weather at the time being very dry and the wind blow- 
ing freely from the south. One of the buildings ignited 
by the sparks was a warehouse near the track. The heat 
and flames from this structure speedily set on fire the 
building of plaintiffs, situated about two hundred feet 
from the warehouse, and destroyed it. The court held, 
on demurrer to the evidence, that it tended to prove that 
the fire escaped through the carelessness of the defendant, 
and that the destruction of the plaintiffs’ house was its 
natural consequence, which ony reasonable person could 
have foreseen, and remanded the case for trial. 

CONFLICTING AUTHORITIES.— The court considers and 

repudiates the doctrine laid down in Ryan v. The N. Y. 

Cent. R. R. Co., 35 N. Y. 214, and by the supreme court of 

Pennsylvania in Kerr v. Penn. R. R. Co., P. F. Smith, 358, 

that where the fire is communicated by the locomotive to 

the house of A, and thence to the house of B, there can 
be no recovery by the latter, as the fire was not commu- 

nicated directly from the railway to the house of B. 

3. PROXIMATE CAUSE.— That the true rule in all cases is to 
determine whether the loss was one which might reason- 
ably have been anticipated from the careless setting of 
the fire under all the circumstances surrounding the care- 
less act at the time of its performance, and if loss has been 
caused by the act, and it was under the circumstances 
a natu consequence which any reasonable person 
could have anticipated, then the act is a proximate cause ; 
whether the house burned was the first or the tenth, the 
latter being so situated that its destruction is a conse- 
= ev to be anticipated from setting the 

t on le 


Opinion of the Court by Lawrence, C. J. 
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On the first of October, 1867, a locomotive, with a 
train of freight cars, belonging to the appellee, in pass- 
ing eastwardly through the village of Fairbury, threw 
out great quantities of unusually large cinders, and set 
on fire two buildings and a lumber yard. The weather 
at the time was very dry and the wind blowing freely 








from the south. One of the buildings ignited by the 
sparks was a warehouse near the track. The heat and 
flames from this structure speedily set on fire the 
building of the plaintiffs, situated about two hundred 
feet from the warehouse, and destroyed it and most 
of its contents. To recover damages for this loss, the 
plaintiffs have brought this suit. The defendant, in 
the circuit court, demurred to the plaintiff’s evidence, 
and the court sustained the demurrer. To reverse this 
judgment, the plaintiffs bring up the record. 

The evidence shows great negligence on the part of 
defendant, but it is unnecessary to discuss this ques- 
tion. Where a demurrer is interposed to the evidence, 
the rule is, that the demurrer admits not only all that 
the plaintiff's testimony has proved, but all that it 
tends to prove. In this case, therefore, the defendant's 
negligence must be regarded as admitted. It is not, 
indeed, controverted; but the counsel rely for defense 
solely upon the ground that the plaintiff’s building 
was not set on fire directly by sparks from the defend- 
ants’ locomotive, but by the burning of the inter- 
mediate warehouse, and that, therefore, the defendant 
is to be held harmless, under the maxim, ‘‘ Causa prox- 
ima, non remota, spectatur.”’ 

There are not many of the maxims of the law which 
touch so closely upon metaphysical speculation. The 
rule itself is one of universal application, but the diffi- 
culty lies in establishing a criterion by which to deter- 
mine when the cause of an injury is to be considered 
proximate and when merely remote. Greenleaf, in the 
second volume of his Evidence, section 256, lays down 


the rule that ‘‘the damage to be recovered must 


always be the natural and proximate consequence of 
the act complained of.’’ But this seems little more 
than the substitution of one form of general expres- 
sion for another. Parsons, in his work on Contracts, 
vol. 2, page 456, Ist edition, after alluding to the con- 
fusion in which the adjudged cases leave this question, 
says: ‘“‘ We have been disposed to think that there is a 
principle, desirable on the one hand from the general 
reason and justice of the question, and on the other, 
applicable as a test in many cases and perhaps useful, 
if not decisive, in all. It is that every defendant shall 
be held liable for all of those consequences which 
might have been foreseen and expected as the results 
of his conduct, but not for those which he could not 
have foreseen, and was therefore under no moral obli- 
gation to take into consideration.””’ We are disposed 
to regard this explanation of the rule as clearer and 
capable of more precise application than any other we 
have met with in our examination of this subject, and 
it is in substantial accord with what is said by Pollock, 
C. B., in Higby v. Hewitt, 5 Exch. 240. 

The counsel upon both sides have furnished us with 
a very elaborate review of the decided cases. We have 
not the time, and it would be an unnecessary labor, to 
go over them in detail. With the exception of two 
recent cases decided in this country upon the precise 
question before us, it cannot be denied that the great 
current of English and American authorities would 
bring the defendant in this case within the category of 
proximate causes. The great effort of the counsel for 
the defendant has been to explain away, as far as pos- 
sible, the effect of these authorities, and to draw a dis- 
tinction between them and the case at bar. However 
successful they may have been in showing a difference 
between some of the cases cited by appellant’s counsel 
and that under consideration, on the other hand 
they cite no English case and but two American 
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cases, in which a wrong-doer has been excused from 
liability under circumstances analogous to those dis- 
closed by this record, on the ground that he was a 
remote and not a proximate cause of the injury done. 
From the oft-quoted squib case of Scott v. Shep- 
pard, 2 W. Black. 892, down to our own day, the Eng- 
lish reports abound with instances in which causes 
more remote than the cause in this case have been held 
sufficiently direct and proximate to be made a ground 
of damages. As illustrative of this we content our- 
selves with citing Illridge v. Goodwin, 24 E. C. L. 272; 
Lynch v. Mundin, 41 id. 422; Rigby v. Hewitt, ubi sup. ; 
Greenland v. Chaplin, 5 Exch. 243; and Mortogue v. Lon- 
don Ins Co.,6id. 451, In this last case the defendant had 
insured the plaintiff’s tobacco against the perils of the 
sea. Hides were shipped in the same vessel. The vessel 
shipped sea water, which, coming in contact with the 
hides, caused them to ferment. The fermentation cre- 
ated a noxious vapor, which acted on the tobacco, and 
spoiled its flavor. Suit was brought against the com- 
pany, the defense was the same relied upon in this case. 
The court held the defendant responsible, and said in its 
opinion, ‘‘ the sea water having caused the hides to fer- 
ment, and thereby the tobacco to be spoilt, it is merely 
playing with terms to say the injury is not occasioned 
by the sea water. The action of the sea water, which 
had been shipped in consequence of bad weather, 
occasioned the fermentation, and is the proximate 
cause.”’ 

If we turn to the American courts, we shall find the 
general current of authorities to be in harmony with 
the English precedents. A late case, and one in which 
a cause much more remote than the fire from the loco- 
motive in the case before us was held the proximate 
cause, is Tweed v. Insurance Co.,7 Wall. 44. It was an 
action brought against an insurance company to 
recover for cotton stored in a warehouse, and insured 
against fire, except loss by fire caused by explosion, 
invasion, etc. An explosion occurred in another ware- 
house, from which explosion fire was communicated 
to the Eagle Mills, situated on the opposite diagonal 
corner, and from thence to the warehouse in which the 
cotton was stored. In the circuit court a judgment 
was obtained against the company, on the ground that 
the immediate cause of the loss was the fire from the 
Eagle Mills, and the case was not, therefore, within 
the exception of the policy. This would seem not an 
unreasonable view, but the supreme court of the 
United States reversed the judgment, and in delivering 
their opinion use the following language: ‘‘ One of the 
most valuable of criteria furnished us by the authori- 
ties is, to ascertain whether any new cause has inter- 
vened between the fact accomplished and the alleged 
cause. If a new force or power has intervened, of 
itself sufficient to stand as the cause of the mischief, 
the other must be considered too remote. In the 
present case we think there is no such new cause. The 
explosion undoubtedly produced or set in operation 
the fire which burned the plaintiff’s cotton. The fact 
that it was carried to the cotton by first burning 
another mill supplies no new force or power which 
caused the burning.”’ That case was far stronger for 
the plaintiff than the one at bar is for the defendant. 

Powell vy. Deverey, 3 Cush. 300, and Vandenburg v. 
Truax, 4 Denio, 464, are cases in which the court went 
back further for the proximate and responsible cause 
than we are asked by the plaintiff to go in the present 
instance. 

The case of Hart v. Western R. R. Co., 13 Metc. 99, 





presented precisely the same question with that before 
us. The locomotive set fire to a shop, and the fire 
crossed the street and destroyed a dwelling-house. 
The court held the company liable. In Perby v. 
Eastern Railway Co., 98 Mass. 414, a similar judgment 
was pronounced upon a similar state of facts. Counsel 
for appellee seek to weaken the authority of these 
cases by adverting to the fact that they were decided 
under a statute of Massachusetts making railway 
companies liable for all losses by fire communicated 
from their locomotives, and authorizing them to insure 
against such risks. But the statute does not in the 
least degree affect the common-law principle under 
consideration, and was not so regarded by the court in 
their decisions. It simply makes the companies liable 
for fires caused by them, irrespective of the question 
of negligence. But, if the locomotive was the remote 
instead of the proximate cause, in the sense of this 
maxim we are discussing, there would have been no 
liability under the statute any more than at common 
law. Upon this question of cause, the cases are as 
much in point as if there had been no statute. The 
court, in the last case, in discussing this very objection, 
that the cause was not proximate, say, ‘‘The fact, 
therefore, that the fire passes through the air driven 
by a high wind, and that it is communicated to the 
plaintiff’s property from other intermediate property 
of other men, does not make his loss a remote con- 
sequence of the escape of the fire from the engine.” 
And in another part of the opinion we find the follow- 
ing language: “If, when the cinder escapes through 
the air, the effect which it produces upon the first 
combustible substance against which it strikes is prox- 
imate, the effect must continue to be proximate as to 
every thing which the fire consumes in its direct course. 
This is so, whether we regard the fire as a combination 
of the burning substance with the oxygen of the air, 
or look merely at its visible action and effect. As a 
matter of fact, the injury to the plaintiff was as im- 
mediate and direct as aninjury would have been which 
was caused by a bullet fired from the train, passing 
over the intermediate lots, and wounding the plaintiff 
as he stood upon his own lot. It is as much so as pain 
and disability are proximate effects of an injury, 
though they occur at intervals through successive 
years after the injury was received. Yet these are 
called proximate effects, though the actual effects of 
the injury may be greatly modified in every case by 
bodily constitution, habits of life, and accidental cir- 
cumstances.” 

In Cleveland v. @rand Trunk Railway Co., 42 Venn. 
449, a like rule was applied without discussion to simi- 
lar fires occasioned by locomotives. 

The same rule has also been enforced in two recent 
English cases, Piggott v. The Eastern Counties Railroad 
Co., 54 E. C. L. 229, and Smith v. The London & 8S. 
Railroad Co., 5 L. R. C. P. 98. In the first case 
the fire was communicated from the first building 
destroyed to several other farm buildings belonging to 
the plaintiff. He was allowed to recover, and the 
counsel for the company obtained a rule nisi for a new 
trial. The rule was subsequently argued before the 
common pleas and discharged, all the judges concur- 
ring. The precise point under consideration was not 
ruled by the court, and we cite the case because the 
question of proximate cause seems never to have 
occurred to the counsel or court, allof whom bore 
names familiar to the profession. It was not suggested 
that a recovery could not be had for all the buildings 
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as well as for that immediately set on fire by the loco- 
motive. 

In the last case the servants of the railway company 
had cut the grass and trimmed a hedge bordering 
the railway, placed the trimmings and grass in heaps 
near the line, and allowed them to remain there four- 
teen days during very hot weather in the month of 
August. Fire from a passing engine ignited one of 
these heaps, burned the hedge, and was thence carried 
by a high wind across a stubble field and a public road, 
and burned the plaintiff’s cottage, situate two hundred 
yards from the railway. There was no evidence of 
negligence in the construction or management of the 
engines, the negligence alleged consisting in leaving 
the hedge trimmings in dry weather near the railway 
line, where they would be liable to be ignited. There 
was a verdict for the plaintiff, and leave given to the 
defendants to move for a nonsuit. On the argument 
of the motion before the common pleas it was con- 
tended in support of the rule, that the defendant’s 
servants cut the grass and trimmed the hedge in the 
ordinary course of their duty, and but for the great 
heat of the weather and the high wind prevailing at the 
time of the fire, a combination of circumstances which 
the defendants could not have foreseen, the burning 
of the cottage would not have occurred. It was urged 
that this was a result which no reasonable person could 
have anticipated. This was a far weaker case against the 
company than the one at bar, and the position of the 
counsel for the defendant was adopted by one of the 
judges. But the other members of the court were of 
the opinion the evidence sustained the verdict, and 
they discharged the rule. 

The chief justice, in giving his opinion, uses the fol- 
lowing language: “ It is said no reasonable man could 
have supposed that even if the fire did communicate 
to the hedge, it would run across a stubble field and a 
public road, and so reach a building at the distance of 
two hundred yards from the railway. But seeing that 
the defendants were using dangerous machines; that 
they allowed the cuttings and trimmings to remain on 
banks of their railway in a season of unusual heat and 
dryness, and fora time, which, under these circum- 
stances, might be fairly called unreasonable; and that 
there was evidence from which it might reasonably be 
presumed that their engines caused the ignition of these 
combustible materials, and that the fire did in fact ex- 
tend to the cottage. I think it impossible to say there 
was not evidence from which a jury might be justified 
in concluding that there was negligence as regards the 
plaintiff, and that the destructioneof the cottage in 
which the plaintiff's goods were, was the natural con- 
sequence of their negligence. What the defendant's 
servants ought, as reasonable men, to have contempla- 
ted as the result of leaving the accumulation of cuttings 
and trimmings where and as they did, must depend on 
all the circumstances.”’ 

Counsel for appellee rely upon three adjudged cases 
in suppert of the decision of the circuit court. The 
first is Marble v. Worcester, 4Gray. That was a case in 
which it was sought to recover damages from the city 
by a person who had been thrown down and injured by 
a horse that had become frightened, freed himself from 
the vehicle to which he was attached, and ran away. 
The recovery was sought against the city on the ground 
that the horse had been frightened by the striking of a 
vehicle against a defect in the highway. The plaintiff 
had nothing to do with the horse, and was fifty rods 
distant. The facts presented the question of proximate 





cause in a difficult and very debatable form; but it was 
held by a divided court, that the city was not liable. 
The case bears but a faint analogy to the present one, 
and the subsequent case, in 98 Mass., above cited, shows 
that the decision in Marble v. Worcester was not con- 
sidered by the court that pronounced it as bearing 
upon the question presented by this record. 

We now come to the two cases chiefly relied upon by 
appellees’ counsel. They are quite in point, but we are 
wholly unable to agree with their conclusions. One is 
Ryan v. The N. Y. Cent. R.* R. Co., 35 N. Y. 214, and 
the other is Kerr v. Penn. R. R. Co., decided by the 
supreme court of Pennsylvania at its May term, 1870. 
(Reported in 12 P. F. Smith, 353.) These two cases stand 
alone, and we believe they are directly in conflict with 
every English or American case as yet reported involv- 
ing this question. 

As we understand these cases, they hold that where 
the fire is communicated by the locomotive to the 
house of A, and thence to the house of B, there can be 
no recovery by the latter. It is immaterial, according 
to the doctrine of these cases, how narrow may be the 
space between the two houses, or whether the destruc- 
tion of the second would be the natural consequence 
of the burning of the first. The principle laid down 
by these authorities, and urged by counsel in this case, 
is, that, in order to a recovery, the fire which destroys 
plaintiff’s property must be communicated directly 
from the railway, and not through the burning of in- 
termediate property. With all our respect for these 
courts, we cannot adopt this principle; and it is ad- 
mitted by the judges who delivered the opinion to 
have no precedent for its support, and to be absolutely 
in conflict with former adjudications. Indeed only 
one year prior to the decision in New York, the same 
court, in Field v. N. Y. Cent. R. R.Co., 32 N. Y. 345, 
pronounced a judgment which we cannot reconcile 
with the latter case. 

It has often been held by this and various other 
courts, that if fire is communicated to the dried grass 
of an adjoining field, through the carelessness of the 
persons managing a railway locomotive, and spreads 
over the field, no matter to what extent, destroying 
hay stacks, fences and houses, the company is liable. 
The correctness of these decisions is not assailed by 
appellees’ counsel, and we have no doubt the same rule 
would be applied by the courts that decided the cases 
upon which counsel rely. But if these two decisions 
in New York and Pennsylvania are correct law, it 
must be held that, if fire is communicated from the 
locomotive to the field of A, and spreads through his 
field to the adjoining field of B, while A must be re- 
imbursed by the company, B must set his loss down as 
due to a remote cause, and suffer in uncumplaining 
silence. Would there not be in such a decision a sense 
of palpable wrong which would justly shock the public 
conscience, and impair the confidence of the community 
in the administration of the law? While the law to be 
administered by the courts should not be a mere reflex 
of uneducated public opinion, at the same time it 
should be the expression of a masculine common sense, 
and its decisions should not be founded on distinctions 
so subtle that they might have afforded fitting topics 
to the schoolmen. If the field of A contains forty 
acres, and the whole is overrun by fire, he may recover 
for the whole. But if A owns twenty acres next to 
the railway, and B the remaining twenty acres of the 
same field, A shall recover, according to the doctrine 
of the cases, but B shall not. Yet thetest question is, 
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what is the proximate cause of the fire, and this rul- 
ing makes the proximate cause depend upon whether 
the field of forty acres is owned by one person or by 
two. Let us suppose another case. Both of these 
opinions upon which we are commenting expressly 
admit, as both courts have decided, that if through the 
negligence of a railway company fire is communicated 
to the building of A, he may recover. But suppose 
the building is a wooden tenement, one hundred feet 
in length, extending from the railway. In the Penn- 
sylvania case the second building was only thirty-nine 
feet from the first. We presume that court would 
hold, and appellees’ counsel would admit, that A might 
recover for the value of his entire building, one hun- 
dred feet in length. But suppose B owns the most 
remote fifty feet of the building, could he recover? 
We suppose not, under the rule announced in these 
cases. But why should he not, under any definition of 
proximate cause that has ever been given by any court 
or text-writer? Take that of Greenleaf, with which 
counsel for appellee claim to be content. He says the 
damage must be ‘‘the natural and proximate conse- 
quence of the act complained of.’’ Is not the burning 
of the second fifty feet of the building, in the case 
supposed, the natural and proximate consequence of 
the act complained of, to wit, the careless ignition of 
the first fifty feet? If it is admitted that there may 
be a recovery for the second fifty feet of the building, 
as well as for the first, where there is one continuous 
building, and whether owned by one person or by two, 
is it possible that when the second fifty feet is removed 
ashort space from the first, but still is so near that the 
burning of the one makes almost certain the destruc- 
tion of the other, there can be no recovery? Is not 
the burning of the second building still ‘“‘the natural 
and proximate consequence of the act complained of?” 
It seems to us that the arbitrary rule enforced in these 
two cases, which is simply this, that where there is 
negligence there may be a recovery for the first house 
or field, but in no event for the second, rests on no 
maintainable ground, and would involve the adminis- 
tration of the law, in cases of this character, in absurd 
inconsistencies. We believe there is no other just or 
reasonable rule than to determine in every instance 
whether the loss was one which might reasonably have 
been anticipated from the careless setting of the fire, 
under all the circumstances surrounding the careless 
act, at the time of its performance. If loss has been 
caused by the act, and it was under the circumstances 
a natural consequence, which any reasonable person 
could have anticipated, then the act is a proximate 
cause, whether the house burned was the first or the 
tenth, the latter being so situated that its destruction 
is a consequence reasonably to be anticipated from 
setting the first on fire. If, on the other hand, the fire 
has spread beyond natural limits, by means of a new 
agency; if, for example, after its ignition, a high wind 
should arise and carry burning brands to a great dis- 
tance, by which a fire is caused in a place that would 
have been safe but for the wind, such a loss might 
fairly be set down as a remote consequence, for which 
the railway company should not be held responsible. 
The court of appeals, in New York, and the supreme 
court of Pennsylvania seem, from their opinions, to 
have attached great weight to an argument urged upon 
us by the counsel for appellee, and, indeed, that argu- 
ment seems to have been the chief reason for announc- 
ing a rule which both courts struggle in vain to show 
is not in conflict with all prior adjudications. That 





argument is, in brief, that an entire village or town is 
liable to be burned down by the passing of the fire 
from house to house, and, if the railway company 
whose locomotive has emitted the cinders that caused 
the fire is to be charged with all the damages, these 
companies would be in constant danger of bankruptcy 
and of being obliged to suspend their operation. We 
confess ourselves wholly unable to see the overpower- 
ing force of this argument. It proceeds upon the 
assumption, that, if a great loss is to be suffered, it had 
better be distributed among a hundred innocent vic- 
tims than wholly visited upon the wrong-doer. As a 
question of law or ethics, the proposition does not 
commend itself to our reason. We must still cling to 
the ancient doctrine, that the wanton wrong-doer 
must take the consequences of his own acts, whether 
measured by a thousand dollars or a hundred thousand. 

As to the railroads, however useful they may be to 
the regions they traverse, they are not operated by 
their owners for benevolent purposes or to promote the 
public welfare. Their object is pecuniary profit. It is 
a perfectly legitimate object: but we do not see why 
they should be exempted from the moral duty of 
indemnification for injuries committed by the careless 
or wanton spread of fire along their track, because such 
indemnity may sometimes amount to so large a sum as 
to sweep away all their profits. The simple question 
is, whether a loss that must be borne somewhere is to 
be visited on the head of the innocent or the guilty. 
If, in placing it where it belongs, the consequence will 
be the bankruptcy of a railway company, we may 
regret it, but we should not for that reason hesitate in 
the application of a rule of such palpable justice. 

But is it true that railroads cannot thrive under such 
arule? They have now been in operation many years, 
and extend over very many thousand miles, and we 
have never yet heard of town or village that has been 
destroyed by a fire ignited by their locomotives. Im- 
proved methods of construction, and a vigilant care in 
the management of locomotives, have made the prob- 
ability of loss from this cause so slight, that we cannot 
but regard the fears of the disastrous consequence to 
the railway companies which may follow from an 
adherence to the ancient rule as in a large degree 
chimerical. A case may occur at long intervals in 
which they will be required to respond in heavy dam- 
ages; but better this than they should be permitted to 
evade the just responsibilities of their own negligence, 
under the pretense that the existence of the road may 
be endangered. It were better that arailway company 
should be reduced to bankruptcy, and even suspend 
its operations, than that the cvurts should establish 
for its benefit a rule intrinsically unjust and repug- 
nant, not merely to ancient precedent, but to the 
universal sense of right and wrong. 

Our position on this subject is briefly this: We do 
not desire to impose on the railway companies unrea- 
sonable obligations, or to subject them to unreasonable 
danger of great pecuniary loss. We do not wish to 
make them insurers against all damages by fire that 
may result from the passage of their trains without 
reference to the question of remote and proximate 
cause. But, on the other hand, we do insist on apply- 
ing to them the same rule that has been held through 
all the administration of the common law, with the 
exception of the two cases upon which we have been 
commenting. As already stated, we understand the 
doctrite of those two cases, and the position of counsel 
for appellee to be, that if fire is communicated from a 
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locomotive to the house of A, and thence to the house 
of B, it is a conclusion of law that the fire sent forth 
by the locomotive is to be regarded as the remote and 
not the proximate cause of the injury to B, and the 
railway company is, for this reason alone, to be held 
not responsible. This rule was repudiated as in the 
teeth of almost numberless decisions, and as unsup- 
ported by that reason which is the life of the law. We 
hold, on the contrary, as we held in reference to this 
same fire in the case of The T. P. & W. R. R. Co. v. 
Pindor, 53 Tl. 451, that it is in each case a question of 
fact to be determined by the jury, under the instruc- 
tions of the court. Those instructions should be, in 
substance, what we have already stated. If the fire is 
the consequence of the carelessness of the railway com- 
pany, and the question of remote or proximate cause 
is raised, the jury should be instructed that so far as 
the case turns upon that issue, the company is to be 
held responsible, if the loss is a natural consequence of 
its alleged carelessness, which might have been fore- 
seen by any reasonable person, but is not to be held 
responsible for injuries which could not have been 
foreseen or expected as the results of its negligence or 
misconduct. 

In the case before us, owing to the distance of the 
plaintiff’s building from the one first set on fire, this 
question might not have been one of easy determina- 
tion. The defendant, however, thought it better not 
to take the risk of this issue, but by a demurrer to the 
evidence, to rest his defense upon the theory that even 
admitting all that the evidence tends to prove, there 
is still no liability. In this court the counsel for the 
company have not discussed the evidence. They place 
the case on the single ground that the company is free 
from liability, because the plaintiff ’s house was set on 
fire, not immediately by cinders thrown from the loco- 
motive, but by the burning of another house. Their 
position is, that this alone exonerates the company, 
without any reference whatever to the question 


whether the second house was so near the first that in‘ 


the then state of the wind and weather its destruction 
was a natural consequence of the burning of the first, 
which any reasonable person could have foreseen and 
would have expected. This question they have not 
discussed. On the legal question upon which appellee’s 
counsel thus rest the case, we cannot adopt their views. 
On the demurrer to the evidence, we must hold it 
tended to prove that the fire escaped through the care- 
lessness of the defendant, and that the destruction of 
the plaintiff’s house was its natural consequence, 
which any reasonable person could have foreseen. 

The demurrer should, therefore, have been over- 
ruled. The judgment is reversed, and the case re- 
manded for trial. 

Reversed and remanded. — Chicago Legal News. 


——- abe —_ 
MISTAKEN IDENTITY. 


One of the singular cases of bereavement by the 
sinking of the Metis was complicated with interesting 
circumstances and a strange confusion of personality. 
A husband, who was saved, lost the wife that he had 
married only two days before, and, finding a body 
which he recognized as hers, he had it coffined and 
taken to the house of her parents, where it was found 
to be the body of a stranger; but the hopes raised by 
this remarkable mistake were dashed by the discovery 
that the dead body of her who was really his wife had 
been picked up by a schooner and taken to Newport. 





This adds another to the numerous recorded cases of 
mistaken identity, which are almost countless, and 
which are becoming so frequent of late as very much 
to impair the value of the clearest and most positive 
testimony as to whether a certain person was at a cer- 
tain place at a certain time. If any testimony as 
to identity of person can be trusted, is it not that 
of aman as to the woman whom he has courted and 
just married, and whose face and other personal traits 
might be reasonably supposed to be clearly and indeli- 
bly fixed upon his memory? But it was only a short 
time ago that we heard of a woman’s claiming a living 
man, just returned from Australia, as her husband, 
and then of a similar claim being set up for the same 
man by another woman, and another, and yet another, 
until finally, as if in verification of the Scriptural pre- 
diction, seven women laid hold upon this man as theirs. 
And yet, in very truth, as he fortunately was able to 
show, these women were all strangers to him, and, at 
the time of the alleged marriage to him, in every case, 
he was hundreds or thousands of miles away from the 
places where the marriage ceremony was said to have 
been performed. 

And now comes from England the report of another 
case of mistaken identity, which, but for the ability of 
the person mistaken to establish an alibi, would have 
had deplorable and, perhaps, ruinous results. At the 
Salford Hundred Sessions, a young man, about thirty 
years of age, named Higgins, a professor of music and 
organist at St. George’s Church, Manchester, was put 
upon trial on an indictment for stealing thirteen bil- 
liard balls about a month before. He had been 
arrested, handcuffed and taken in irons from the Man- 
chester detective office to the town of Oldham, where 
the magistrates committed him to prison for trial. He 
protested his innocence, and was able to procure bail. 
The evidence was clear and positive. A pawnbroker, 
with whom the balls were pledged, identified him as 
the man who pawned them, and the pawnbroker’s 
assistant gave the same testimony, and also swore that 
he saw this very man in a barber’s shop in Manchester. 
Higgins was able to show that his reputation was per- 
fectly good; but the evidence was so decisive that if 
he had happened to be alone at the time of the alleged 
pawning and the presence in the barber’s shop, he must 
surely have been convicted and imprisoned, and prob- 
ably ruined for life. But it so happened that, at the 
time the balls were pawned, he was with a lady and 
her daughters, who had known him for a long time, 
and to the latter of whom he was giving music lessons, 
and that he went from their house to a pic-nic, where 
he was when the pawnbroker’s assistant swore he was 
in the barber’s shop. This was established so clearly 
that the jury acquitted him without leaving the box. 
But the man had been arrested, carried from Man- 
chester to Oldham in irons, his reputation and his 
liberty put in jeopardy, because two men mistook him 
for another man; and for this great hardship he had 
no remedy. 

Cases like this are so common that testimony as to 
identity should be received with great caution, not 
only on criminal trials, but in the ordinary affairs of 
life. A case has been brought to our notice of a man 
having been singled out from a crowd of more than 
twenty people as the man who had done a certain act 
at a certain time, in the doing of which there was much 
conversation, and an occurrence of peculiar circum- 
stances, all of which were detailed by the witness, who 
was a person of unusual intelligence and penetration. 
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And yet the next day it was proved beyond a doubt 
that the man was not the person in question, and that 
he had been far away from the scene at the time of 
the alleged action. And while we must all trust to the 
evidence of our senses, or the world would not go on, 
the testimony of very few people is entirely trust- 
worthy as to identity. It is not every person, not even 
every intelligent person, that really sees what is before 
his eyes. Indeed, much of the discrepancy of evi- 
dence, which counsel and judges have to sift and har- 
monize, results from the fact, as every lawyer of 
experience knows, that people do not really see what 
they think they see. And as to personal identity, there 
is such likeness, as well as such difference, between 
many individuals, that persons, who have not a clear 
and quick perception of form and color and expression, 
may very easily mistake one man or woman for an- 
other, especially when they are led that way by the 
inquiries of an interested investigator. —Maryland Law 
Reporter. 
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BOOK NOTICES. 


The Code of Civil Procedure of the State of California, com- 
iled by Warren Com, of the San Francisco Bar. San 
cisco: Sumner, Whitney & Company, 1872. 


The subject of codification has been successfully, 
indeed, agitated in the transcontinental State of Cali- 
fornia. Legislation has sanctioned the principles of 
codification to its fullest extent in that State, and 
what other States have done partially California has 
done wholly. Being thoroughly convinced that codifi- 
cation, is the desideratum of the age, we looked 
upon the adoption of the California Code with great 
interest and favor. Its similarity to the proposed New 
York Code (which failed however to be adopted by the 
legislature except in part) was to us a recommenda- 
tion of its desirability. 

The California Code of Civil Procedure has just been 
compiled by Mr. Olney and contains references to the 
decisions of the supreme court, and notes showing the 
changes made in the different statutes consolidated in 
the Code, since their original adoption. The publica- 
tion is in “‘ pocket’ form, and in respect to mechanical 
execution surpasses any ‘‘pocket’’.edition of a law 
book we ever saw. The work is clearly printed, on fine, 
thin, but durable paper, and consists of over 750 pages 
within the thickness of an inch and a quarter. It is 
provided with a good index. Both author and pub- 
lisher deserve commendation for the careful, tasteful 
and even elegant manner in which they have done their 
work. 


A Treatise on the Law of Estoppel and its application in Prac- 
tice, by Melville M. Bigelow. Boston: Little, Brown & 
mpany, 1872. 

Perhaps there is no department of legal interpreta- 
tion and adjudication more difficult and uninviting 
than the law of estoppel. The fact that the profession 
has been presented with so few works upon a subject 
of such frequent and varied adjudication is an evidence 
of the arduous and peculiar nature of the task of 
producing a good work upon the subject. From the 
time when Mr. Smith wrote on estoppel, the profession 
in Great Britain and America had nothing but modifi- 
cations and annotations of his excellent though improv- 
able work, until Mr. Herman wrote. Mr. Bigelow’s 
treatise had just been undertaken when that by Mr. 
Herman was announced; but it was considered expe- 
dient to continue the work, and the determination has 





been carried into effect. An examination of the work 
satisfies us that it is far from being superfluous. Upon 
a matter so vast and complex, it is quite impossible that 
one author or two should exhaust the learning and the 
elucidation of points, principles and precedents. The 
well-known ability and success of Mr. Bigelow, in the 
field of legal authorship, had filled us with large expec- 
tations of the value and ability of the present work; 
and it is but justice to say, that these expectations 
have been realized.’ The work is divided into three 
parts, viz.: Estoppel by matter of record ; Estoppel 
by matter of deed; Estoppel by matter in pais also, 
pleadings, practice and evidence in the application of 
the principles. The author adopts the historic order of 
development in thus dividing the work; but this 
arrangement has the additional recommendation of 
placing the highest form of estoppel first, and descend- 
ing in regular order to the last. But the ‘‘ characteristic 
quality” of the plan pursued by Mr. Bigelow is one which 
is constantly growing in favor; 7. e., the statement of a 
general principle accompanied by a condensed case as 
an illustration, or as the author himself expresses it, 
a@ converso, the presentation ‘‘ of leading principles of 
estoppel through short reports of the cases.’’ Although 
this method of presenting a great subject is less prop- 
erly called a ‘“‘treatise’’ than a ‘‘ commentary,” yet by 
the ‘‘ treatise ’’ combined with the condensed“ report ’”’ 
a double advantage is gained; and if literature and 
philosophy suffer, law and utility profit by the plan. 
We agree with Mr. Bigelow, when he says that the 
“study of the cases vastly promotes an acquisition of 
legal principles.’’ Then, too, an author who eliminates 
a principle and puts it in his treatise dues so, of course, 
from some case or cases ; and a sufficient statement of 
these cases, with the holding of the court along side of 
the principle evolved, serves not only to illustrate its 
application, but to show just what the cases are author- 
ity for, and “‘ in some degree to supply the place of ab- 
sent reports.’’ Such a plan is, indeed, trying to the 
author, for he performs the double duty of preserving 
symmetry in arrangement, and of presenting gratuit- 
ously the elements whence he obtained his principles, 
and whereby the reader may criticise him. The intro- 
duction to the volume presents a clear analysis of the 
subject of estoppel and of the method of treatment 
adopted. The work consists of over six hundred pages; 
it is provided with a good index, has few errors, and is 
mechanically exceedingly well done. The intrinsic 
merits of the work are too numerous and great to allow 
of any extended comment here. There is one omission 
which we had hoped Mr. Bigelow would supply. We 
look in vain for a chapter on ‘‘ mistakes of law ”’ or es- 
toppel through the force of the maxim “ ignorantia 
juris non excusat.”” The force of this maxim has been 
so much doubted and discussed that a chapter devoted 
to it would have been both interesting and profitable. 
But the author has done a great and lasting service 
to the profession in the production of his work on 
“ Estoppel.”’ 


LXVIII. By Frazer 


Pennsylvania State Reports— Vol. ‘ 
Bimith, State Reporter. Philadelphia: Kay & Brother, 


The supreme court of Pennsylvania has always 
ranked among the very ablest of our courts of last 
resort; and its decisions have extended their influence 
far beyond the limits of the State. The method, which 
the judges adopt in making up their opinions, of cit- 
ing as authority only cases decided in their own State 
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and in the supreme court of the United States, seems 
alittle like judicial self-sufficiency. But we are not 
to suppose from this that the supreme court of 
Pennsylvania, in arriving at its conclusions, is not 
governed mentally to a considerable extent by the 
principles of the adjudications in other States and 
countries. The present volume is fully equal to the 
preceding volumes in point of interest and general 
applicability of the decisions, in judicial and repor- 
torial ability, and in mechanical execution. 


Reports of Gas determined oy oe ee Fg ay M4 
Oregon ai ‘ornia. ew P. y- 
Francisco, 8 FE nerott & Co., 1872. 


Much good law comes to us from across the conti- 
nent; although in new and rapidly growing communi- 
ties there is not the time and opportunity for investi- 
gation and elaboration in the argument of causes or 
in the preparation of opinions which older communi- 
ties afford. These reports of cases decided in the 
circuit and district courts of Oregon and California 
are made by the judge who rendered the decisions and 
possess a sufficient guaranty, in that fact, of their 
accuracy, completeness and ability. The period 
embraced in the reports extends from 1859 to 1869. To 
the lawyer who practices in the United States courts, 
Judge Deady’s decisions will be of especial value. 


os 


CORRESPONDENCE. 


We have received the followiug communication in |, 
reference to the “‘ Blue Laws: * * * + * 


Editor of Albany Law Journal. 


Deak Srr —This story about the Blue Laws of Con- 
necticut, or rather of New Haven, is one which, though 
thoroughly refuted, is frequently revived by those who 
are unacquainted with the repetition. I need only 
refer you for authority on this subject to Palfrey’s 
New England, Vol. 2, page 32. I copy the note from 
that page. 

*“*Most American readers have heard of the ‘ Blue 
Laws’ of New Haven, which have been precisely 
described as making ‘one thin volume in folio,’ em- 
bracing the following among the provisions: ‘No one 
shall travel, cook victuals, make beds, sweep house, 
cut hair or shave, on the Sabbath day. No woman 
shall kiss her child on the Sabbath or fasting day. No 
one shall read common prayer, keep Christmas or 
Saint days, make minced pies, dance, play cards, or 
play on any instrument of music except the drum, 
trumpet and jewsharp. Every male shall have his 
hair cut round according toacap.’ General history 
of Connecticut, 65, 66, 68, 69, 82. It is not perhaps as 
well known that these statements are without histori- 
cal foundation. In the primitive age of the colony, 
the discretionary action of the magistrate sometimes 
resembled the discipline of the head of a family rather 
than a formal, legal administration; but the existence 
at any time of a Code containing provisions such as are 
quoted above is a mere fabrication ; nor is there any rec- 
ord of so much as single judgments pronounced agree- 
able to the tenor of those provisions. The anonymous 
work which first vented the fictton was published in 
London in 1781, and a second edition appeared in the 
following year. The author was Samuel Peters, a 
loyalist and refugee. He was a college contemporary 
of Trumbull, the conscientiously exact historian of 





Connecticut, and is said to have been a native of the 
same town. Trumbull said of him, that ‘of all men 
with whom he had been acquainted, Dr. Peters, he had 
thought, from his first knowledge of him, the least to 
be depended on as to any matter of fact.’ Kingsley’s 
Historical Discourse, p. 84. The reader at all ac- 
quainted with Connecticut history may satisfy himself 
concerning Peters’ credibility by five minutes’ inspec- 
tion of his work. The reader, without such acquaint- 
ance, will form some judgment of the author's capacity 
for telling the truth when he comes upon the follow- 
ing representation of a scene on the river Connecticut : 
‘ Here water is consolidated without frost, by pressure, 
by swiftness, between the pinching, sturdy rocks, to 
such a degree of induration that no iron crow can be 
forced into it; here, iron, lead and cork have one 
common weight.’ General History, etc., p. 127. 
Malte Brun (Géographie Universelle, liv. X, 3) ex- 
presses the judicious opinion, that this must be 
‘grossly exaggerated.’ 

A small volume containing ‘the [Connecticut] Code 
of 1650’ was published in Hartford in 1822, with an 
appendix of twelve pages, in duodecimo, entitled, 
‘New Haven Antiquities and Blue Laws.’ Of course 
this was a taking title, intended to help the sale, as 
was the binding of the book in blue covers. The col- 
lection, brief as it is, is ina great part made up of a 
record of orders having nothing of a fanciful or vigor- 
ous character, as, for instance, for the building of a 
meeting-house, for the laying out of lands, for a supply 
of arms. It embraces a few notices of punishment 
inflicted for drunkenness and impurity, but nothing of 
the kind specified by Dr. Peters, and currently quoted 
as ‘ Blue Laws.’ ”’ 

It is however undeubtedly true that, in those early 
days, there prevailed in Connecticut a strictness and 
an interference in private affairs which would not now 
be endured. Men were fined for sailing and working 
on the “‘ Sabbath day,’’ women were presented to the 
courts for not being with their husbands, and were 
ordered to go to their husbands or be imprisoned. 
Perhaps this was not an unjust judgment. A young 
man was sometimes presented ‘for absenting himself 
at unseasonable hours of the night, to the great grief 
of his parents.’’ And, in one case, a man and a woman 
were presented “‘ for sitting together on the Lord’s day 
under an apple tree, in an orchard.’’ Collin’s History, 
N. L., p. 250. But even this, which seems in these 
days to be such an extreme instance, was but the car- 
rying out of that strict observance of Sunday, which 
was characteristic of early times in New England, 
times when it was thought to be the duty of magistrate 
as well of parents to enforce the command, remember 
the Sabbath Day, with a rigor unknown in fact by 
those to whom the decalogue was first given. 

In saying then that there is not any record of single 
judgments pronounced agreeably to the tenor of 
these provisions, Mr. Palfrey must not be understood 
to deny that traveling and other so-called violations 
of the Sabbath were punished. As is well known, it 
was then believed that the obligation of the Jewish 
Sabbath was still in force, and that it required persons 
to devote the whole day to religious thoughts and acts, 
and allowed none of the ordinary occupations of life, 
excepting works of necessity and mercy. And this 
was not a merely theoretic belief, but was thoroughly 
practiced. 

W. L. L. 


ALBANY, Sept. 24, 1872. 
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PROFESSIONAL ORGANIZATION. 

The legal profession in America has not yet 
thoroughly learned the lesson of the period, the les- 
son of organization. The distinguishing character- 
istic of modern times is the prevalence of organiza- 
tion and co-operation among individuals. An obser- 
vation of the history of the world reveals the fact, 
that never before were there such a number, extent 
and completeness of organization of individuals for the 
accomplishment of definite purposes. Associations, 
societies, conventions, congresses, and the less digni- 
fied, but not less effective, “rings” form the mode, 
par excellence of modern advancement in science, 
religion and politics. But we search in vain for a 
corresponding system among the members of the 
legal profession, in this country especially, for the 
accomplishment of the peculiar purposes of the law 
and the lawyers. In England the Inns of Court have 
existed for centuries, constituting a centre around 
which the whole legal profession of Great Britain 
have revolved, and from which have radiated that 
brilliancy and power which have made the British law 
and lawyers honored, valued and admired throughout 
Christendom. It is with unfeigned disapprobation 
and even dismay, that the English lawyers look upon 
a proposal for the establishment of local courts of first 
instance, which may result in the dispersion of the 
bar of that country. And yet, it is difficult to under- 
stand how such a result is at all possible in view of 
the strength of the professional union in England and 
the coherency and stability which it has acquired by 
time. The difficulties of a thorough professional 
union in the United States are not easily surmount- 
ed. The distinguishing characteristic of our people 
consists in individuality and independence. The 
eificacy and desirability of co-operation are of recent 
perception by the American mind; and while the 
growth of American organizations in business, in 
manufactures, in railway systems, in politics, has been 
immense and absolutely unparalleled during the last 
quarter of a century, yet, the American lawyer has 
but lately discovered the utility of organization. And 
the few bar associations which the last year or two 
have developed (notably that in New York City), 
have been formed for protection and self-preservation, 
and ex necessitate rerum. The central idea of profes- 
sional co-operation has not been developed, for organi- 
zation is not mainly for the purposes of self-preserva- 
tion, but for the purposes of promotion, improve- 
ment, power, dignity. 

The bar association of New York was the result of 
& great political, social and commercial crisis which 
Was acting in a damaging manner upon bench and 





bar, and threatening professional dissolution. Natur- 
ally enough, and by the operation of the very first 
law of life, the law of self-preservation, the legal pro- 
fession in New York sought refuge in organization, in 
mutual support, in reciprocal and systematic action. 
Other bar associations have sprung up in the United 
States, the principal design of which is to protect, 
purify and preserve the profession in a social, politi- 
cal and judicial way. This purging and preserving 
and protecting work having been accomplished, these 
law societies must either dissolve or resolve them- 
selves into associations for the consummation of the 
true ends of professional organization, the develop- 
ment of a better esprit du corps, the founding of legal 
institutions, the fostering of a higher legal education, 
the discussion, promotion and utilization of the great 
principles of law and law reform. The legal profes- 
sion in this country ought to be prepared for such 
association of thought and effort by this time. It 
has had its heroic period, its age of individual great- 
ness, of gigantic shadowy grandeur. It has had its 
Patrick Henry, its Marshall, its Wirt, its Pinckney, its 
Choate, Kent, Story and Webster, whese originality, 
individuality and personal power both allowed and 
compelled them to tower above their brethren. Such 
men do not need association; with them, co-opera- 
tion is as difficult as it is useless; they are only great 
when they stand alone, unsupporting and unsupported. 
The true professional organization is that which allows 
individual freedom, and at the same time demands 
associated effort; it is the wise combination of the 
impersonal with the personal in action, the synthesis 
of individuality and self-denial in the consummation of 
a common end. 

This ideal organization is, in the present condition 
of humanity and of the profession, only capable of 
partial realization ; but it is so far practicable as to 
be both desirable and beneficial. The dangers and 
pernicious influences which are usually to be appre- 
hended from societies and guilds, are not to be feared 
from professional organizations. The charge of wield- 
ing unlawful or base powers, or of concocting cun- 
ning, political, social or religious schemes, has never 
been made against the great law societies of England 
and continental Europe. Law organizations possess 
the elements of their purification and correction 
within themselves. Formed to criticise shams, to 
discover truth, to promote legal learning, to foster 
professional dignity, law societies have a tendency 
t> render their members increased admirers of their 
profession, better satisfied with it, more jealous of its 
name, dignity and legitimate influence. And it is 
impossible to resist the inference that much of the 
grandeur, dignity, purity and power of the English 
bar is due to the professional unity which there 
exists and has existed for centuries. And if the 
American bar will only learn wisdom from example 
and from the spirit of our time, the unity and organ- 
ization of the profession will be secured; and the 
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uncertain and the ephemeral “ bar associations” will 
become stable and solid institutions where the law 
shall be enshrined, and lawyers catch the inspiration 
of success and the glory of professional renown. 





<oae 


OBSTRUCTION OF LIGHT. 


In England, the doctrine is well settled that a right 
to a certain amount of light and air may be acquired 
by prescription, and also by implication from grant. 
The general subject of grant by easements has been 
extensively discussed in England of late years, as will 
be seen by reference to the following adjudged cases: 
Pyer v. Carter, 1 Hurlst. & Norm. (1 Exch.) 916 
(1857); Polden v. Bustard, 116 Eng. C. L. 257; Slare 
v. Harding, 3 H. & N. 937; Curriers’ Co. v. Corbett, 
2 Dr. & Sm. 355; Suffield v. Brown, 10 Jur. N.S. 111; 
Crossley v. Lightower, Law Rep., 2 Eq. 279 (1866); 
Clarke v. Clarke, 1 id. 16, 442; Martin v. Headon, 2 id, 
425; Dent v. Auction Manuf. Co., id. 238; Dodd v. 
Burchill, 1 Hurlst. & Colton, 113, 119; see, also, Judge 
Redfield’s observations in Am. Law Reg., Jan. 1865, 
pp. 134, 135. And the precise subject of easement, 
with reference to light and air, has also been much 
considered recently in that country. See Durell v. 
Pritchard, 14 W. R. 212; S. C., Law Rep., 1 Ch. 244; 
Robson v. Whittingham, 14 W. R. 291; 8. C., Law 
Rep., 1 Ch. 442; Clarke v. Clark, 14 W. R. 115; S. 
C., Law Rep., 1 Ch. 17; Stokes v. The City Offices Co., 
13 W. R. 537; S. C.,2 H. & M. 650; Yates v. Jack, 14 
W. R. 618; 8. C., L. R., 1 Ch. 295; Smith v. Owen, 14 
W. R. 422; Jackson v. Duke of Newcastle, 12 id. 
1066; Lanfranche v. McKenzie, 15 id. 614; 8. C., 
L. R.,5 Eq. 421; Heath v. Bucknall, 17 W. R. 755; 8S. 
C., L. R.,8 Eq. 1; Renshaw v. Bean, 18 Q. B. 112; 
Chandler v. Thompson, 3 Camp. 80. The English 
doctrine, that a right to a certain amount of light and 
air may be obtained by long user, has not been 
generally received in this country. It has been con- 
sidered inapplicable to the wants of our civilization, 
the nature of our institutions and the character of our 
country. Washb. on Easements, 574. But it is difficult 
to understand why it can be applicable to England, 
even, in large cities and in growing towns; unless, 
indeed, it is a very desirable thing to have cities built 
or enlarged in such a manner that each building shall 
have spacious grounds about it, a reason which 
would have greater force, however, in a country like 
ours, where there is an immense territory at the dis- 
posal of the founders of cities. The English doctrine 
of ancient lights has been repudiated in Vermont, 
New York, Massachusetts, Pennsylvania, Maine, 
Connecticut, South Carolina, Maryland, Ohio, Iowa, 
Texas, West Virginia and Alabama, as may be seen 
by reference to the following cases: Carrig v. Doe, 
33 Vt. (4 Shaw) 295; Mahan v. Brown, 13 Wend. 
216; Richardson v. Pond, 15 Gray, 387; Rogers v. 
Sawin, 10 id. 376; Carrig v. Doe, 14 id. 583; Fifty 
Associates v. Tudor, 6 id. 259; Atkins v. Chilson, 7 








Mete. 398; Haverstick v. Lipe, 33 Penn. St. 368; 
Maynard v. Esher, 17 id. 222; Pierce v. Fernald, 26 
Me. 436; Ingraham v. Hutchinson, 2 Conn. 584; 
Napier v. Bulwinkle, 5 Rich. 311; Hay v. Stenell, 2 
Watts, 231; Cherry v. Stein, 11 Md. 1; Mullen y, 
Stricker, 2 Am. Rep. 379 (19 Ohio St. 135); Hiett v. 
Morris, 10 Ohio St. 523; Morrison v. Marquardt, 24 
Iowa, 35; Klein v. Gehrung, 25 Texas (Supp.) 
232; Cunningham v. Dorsey, 4 W. Va. 293; Ward 
v. Neal, 37 Ala. 500. 

The English doctrine of prescriptive right to light 
and air has, however, been sustained in Illinois, New 
Jersey and Louisiana. See Gerber v. Grubel, 16 Ill. 
217 ; Robeson vy. Pittenger, 1 Green’s Ch. 57, 64; Durel 
v. Boisblane, 1 La. Ann. 407 ; Ray v. Zynes, 10 Ala. 63; 
Ward v. Neal, 35 id. 602. In Barnett v. Johnson, 2 
McCarter (N. J.), 481, it was held that the Morris 
canal is a public highway, and an adjacent owner has 
a common-law right to receive from it light and air. 
In Cleris v. Tieman, 15 La. Ann. 316, it was held 
that the servitude of light and sight is continuous, 
and may be imposed by the owner of two lots on 
one in favor of the other. A question which has 
frequently arisen in this country is, as to whether 
when one owning a house with windows look- 
ing upon his own vacant ground, sells the same, 
he may not erect upon his own vacant land a 
structure which shall essentially deprive such 
house of the light,through its windows. Washburn 
on Easement, 492; Morrison v. Marquardt, 24 Iowa, 
35. Chief Justice Tindall in Swandsborough v. Cov- 
entry, 9 Bing. 305, C. B. (1833) thus states the 
English rule, upon Easements of this character: “ It is 
well established by the decided cases, that where the 
same person possesses a house, having the actual use 
and enjoyment of certain lights, and also possesses 
the adjoining land, and sells the house to another 
person, although the lights be new, he cannot, nor can 
any one who claims under him, build upon the 
adjoining land so as to obstruct or interrupt the enjoy- 
ment of those lights.” See, also, Palmer v. Fletcher, 
1 Lev. 122; Cox v. Mathews, 1 Ventr. 237; Roswell 
v. Pryer, 6 Mod. 116; 12 id. 215, 635; Crompton v. 
Richards, 1 Price, 27 (1814). The doctrine that 
a vendor of a house cannot afterward make an 
erection on his own vacant land, which shall deprive 
such house of light, is sustained in some of the States, 
which repudiate the doctrine of prescription. See 
Story v. Odin, 12 Mass. 157; Hubbard v. Town, 33 
Vt. 295; U. S. v. Appleton, 1 Sumn. 492 (arguendo 
per Story, J.); Lampkin v. Mills, 21 N. Y. 505 
(arguendo, per Selden, J.) In States which accept 
the general English doctrine as to ancient lights, the 
right by implication from grant is a fortiori sustained. 
See Gerber v. Grubel, 16 Ill. 217. The opposite doc- 
trine is sustained in Haverstick v. Sipe, 33 Penn. St. 
368; Morrison v. Marquardt, 24 Iowa, 35; and in 
Mullen v. Stricken, 2 Am. Rep. 379 (19 Ohio St. 523). 
Although the adjudications are not quite uniform, 
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relative to the doctrine of prescriptive light and air, 
yet the weight of authority in this country is 
decidedly against the maintenance of that doctrine. 
The adjudications relative to the right of light and 
air by implication from grant are about evenly 
divided, and the question may be said to be open in 
most of the States. In so far as the sanitary and 
zsthetic interests of the American people are con- 
cerned, it would have been better to have adhered to 
the English doctrine of ancient lights. For, in a 
country possessing such an extensive area, the spec- 
tacle of cities and towns with ample grounds about 
the residences and other buildings would not be an 
impracticable thing, and would have been largely 
aided by adherence to the English doctrine of ease- 
ment in light and air. But the demands of a new 
and rapidly growing community are always, primarily, 
for the “useful” instead of the “beautiful,” and the 
commercial and utilitarian interests necessarily pre- 
dominate over the esthetic and benevolent. In the 
midst of such a condition of things, it is not surpris- 
ing that a rule of law has been developed somewhat 
antagonistic to that which prevails in old and wealthy 
countries like England. 


——— > oe —— 


OWNERSHIP IN STOLEN COUPONS. 


The existence of the financial system known as 
the coupon system has necessitated a class of adjudi- 
eations heretofore almost unknown in the law mer- 
chant in the United States. Not a little anxiety 
was felt in commercial quarters and among private 
individuals, who were in possession of coupon bonds, 
as to the disposition which the courts would make of 
many questions naturally arising under the new finan- 
cial regime. In order to give coupons the stability 
and currency which was designed, and in following 
out to their logical conclusion and correct application 
the principles of the law merchant, the adjudications 
have established the equality of coupons with bank 
notes. The bona fide holder, or the holder not charge- 
able with mala fides, of coupon bonds, may recover 
thereon, although the person from whom he obtained 
them possessed no legal title thereto. And this is 
equally the case when the coupons are stolen. In 
Murray v. Lardner, 2 Wall. 110, the supreme court of 
the United States was called upon to establish the 
law of coupons and the rights of owners of stolen 
coupons. This was an action to recover three coupon 
bonds of $1,000 each, issued by the Camden and 
Amboy Railroad Company, payable to bearer, and 
stolen from an iron safe from Lardner’s office, in 
Philadelphia, on the night of February 23, 1859. It 
appeared that Murray negotiated the coupons with a 
stranger, and that a few questions were asked as to 
the stranger's knowledge of parties in the city and 
on other points, but no attempt was made to verify 
his statements. At the trial the court charged that the 
burden of proof was upon the defendant to show that 


he had received the coupons in good faith, But the 

United States supreme court, on sppeal, held, that 
coupon bonds of the ordinary kind, payable to bearer, 
pass by delivery, and a purchaser of them, in good 
faith, is unaffected by want of title in the vendor. 
The burden of proof, on a question of good faith, 
is upon the party who assails the possession. 
In Seybell v. The National Currency Bank, 2 
Daly, 383, the court of common pleas of New 
York city, followed the national supreme court 
and carried out, to its fullest extent, the doctrine 
already enunciated. This was an action to recover 
the value of two United States bonds of $1,000 each, 
alleged to have been stolen from plaintiff. At the 
trial the judge charged the jury that, “the theft having 
been proven, it devolves on the defendants to show 
that they purchased these bonds, which are payable 
to bearer and therefore pass by delivery, giving value 
for them,” and left it for the jury to determine 
whether they purchased them, and furthc~ charged, 
if they had notice and purchased them, this fact would 
imply bad faith. The jury found for plaintiff; but on 
appeal it was held, that “a purchase like this, by a 
bank, at their fair market value, and in the usual 
course of business, of government bonds, which pass 
by delivery, is conclusive upon the question of good 
faith, unless the plaintiff can show that the defendants 
purchased with a knowledge of the robbery, or with 
the means of knowledge at hand which they in- 
tentionally avoided.” In Dawson v. Morton, Bliss & 
Co., decided recently in the marine court of New York 
city, a similar doctrine was affirmed and approved. 

It appears from the opinion of Gross, J., that the 
action was brought to recover from the defendants 
the value of fourteen coupons, each for $30 gold, due 
January 1, 1872. That the plaintiff was the owner 
of fourteen bonds, with coupons attached, issued by 
the Union Pacific Company. The coupons were 
payable half-yearly. On the afternoon of the 2d of 
January, 1872, the plaintiff having cut the January 
coupons from said bonds, and while on his way to 
obtain the money therefor, they, with others, were 
stolen from him. The defendants are the financial 
agents in this city of the Union Pacific Railroad Com- 
pany. To them the plaintiff repaired on the next 
day, and informed Mr. Bliss, one of the defendants, 
of his loss, furnished him with the numbers of the 
coupons, and requested the defendants to detain them 
and to stop payment if presented. The coupons were 
presented to defendants on the 3d of January, 1872, 
by a person representing Cantoni & Barling, brokers, 
who had purchased them in the ordinary course of 
business. Under some pretext the defendants de- 
tained the coupons, notifying the plaintiff of the fact. 
When plaintiff called the defendants requested from 
him a bond of indemnity, which was not given; but 
written and verbal notice was then given to the 
defendants that plaintiff was the owner, that he de- 





manded payment, and would hold defendants respon- 
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sible therefor. No steps having been taken by plain- 
tiff against the parties presenting the coupons, the 
defendants, on the 10th of January, 1872, paid the 
same to Messrs. Cantoni and Barling. 

It is contended on the part of plaintiff that the 
coupons having been stolen, no one could acquire 
title thereto, and that he, and only he, was entitled 
to receive the proceeds; that, having given the de- 
fendants notice of the theft and of his ownership, he 
had done all that could be asked of him, and any 
payment after such notice, made by defendants, was 
in their own wrong. 

Judge Gross said: “The defendants stand to all 
inteats and purposes in the same position as a bank 
whose bills are presented at their counter for redemp- 
tion. The bank could not refuse to redeem and pay 
its bills because they had been stolen, unless the thief 
presented them. If the notes were in the hands of a 
bona fide holder, he would be entitled to have them 
honored, since they are payable to bearer, and pass 
from hand to hand. In case of Miller v. Race, 1 
Burr. 462, where an innkeeper received a bank note 
from his lodger in course of business, and paid the 
balance, Lord Mansfield held, he might retain it, as 
he came by it fairly, bona fide, and for value, and with- 
out knowledge that it had been stolen. In the case 
in 1 Salk. 126, where a bank note, payable to A or 
bearer, was lost, and found by a stranger, and by him 
transferred to C for value, Chief-Justice Holt Held, 
that “A might have trover against the stranger, for 
he had no title to it, but not against C, by reason of 
the course of trade, which creates a property in the 
bearer.” 

These cases have since been followed; and it is 
well established that these coupons, if they came into 
the hands of Cantoni & Barling for value, in the 
ordinary course of business, and without notice of 
their having been stolen, then they were entitled to 
receive the proceeds thereof, and, unless paid, could 
have enforced payment against the Union Pacific 
Railroad Company. 

The evidence of Mr. Barling, of the firm of Cantoni 
& Barling, is to the effect, that his firm bought the 
coupons on the 3d of January, 1872, from a stranger, 
at 109, gol< being at 109} @ 109} or thereabouts; but 
these coupons, by custom, are also purchased and 
suld like gold, and that his firm had purchased them 
during business hours, in the usual and ordinary 
course of business. 

Under these circumstances, and for the reason 
stated, there must be judgment for the defendants.” 

The promptness and efficiency which the courts 
from the highest to the lowest, have evinced in apply- 
ing the principles of commercial paper to the new 
species of representative values, is worthy of commen- 
dation, and strengthens, not only commercial confi- 
dence, but also the confidence of the people and the 
profession, in the good sense and flexibility of the 
principles of the law merchant. 








THE NATURE AND OBJECT OF CRIMINAL 
LAW. 


From THE ScorrisH JOURNAL OF JURISPRUDENCE. 
( Concluded.) 


But, as I mentioned at starting, not only non-pro- 
fessional men, but many lawyers and jurists, take a 
different view of criminal law from that which I have 
been explaining, or at least use an entirely different 
language when speaking of the nature and functions 
of law. Perhaps one of the most formidable ot these 
jurists is Hegel, the German philosopher, whose 
views on the subject have been so ably expounded to 
the legal profession in Scotland by Dr. Stirling’s 
recent admirable lectures on the Philosophy of Law, 
delivered to the Juridical Society of Edinburgh, and 
published in the Journat or Jurisprupence. [ shall 
take the liberty of referring to one or two passages 
in the last of these lectures. 

On page 175, Hegel’s philosophy of crime and 
criminal law is explained by Dr. Stirling in many 
sentences, from which I select the following :— 

“The criminal then has done two things; he has 
negated the universal will, and he has affirmed in place 
of it his own particular will. How is this disturbance 
of the true balance to be restored? To negate the 
universal will is to do something that is in itself null, 
and this null thing to restore the affirmative must be 
itself nullified. The criminal has resorted to force — 
a negation, and this negation can only be converted 
into the affirmative by being itself negated. The 
negation of the negation, like a double negative, 
effects position again, affirmation; and punishment is 
the true remedy. But, again, the criminal has set up 
his own particular will in place of the universal will ; 
and as a free being he has in so willing willed what 
ought to be, or what ought to be supposed to be, 
universal. Itis but justice, then, that the criminal be 
subsumed under his own law — force. Nay, as a 
free being, it is universal will he must acknowledge to 
be his own true will, therefore, it is but the affirma- 
tion of his own true will that he must recognize in 
the negation of his own false particular will.” 

I confess I am not certain that I fully understand 
these expressions. It were much, I think, to be 
wished that when philosophers address themselves to 
those who are unacquainted with their phraseology, 
they could lay aside as much as possible their dialectic 
terms and phrases, speak as clearly as possible, and 
avoid any tendency to paradox. The substance of 
the paragraph just quoted seems to be that a man in 
committing crime acts upon his own will, and against 
the will of the majority of the community, and that it 
is right and proper that the will of any single indi- 
vidual should give way to the common will of society. 
There is no doubt something in this as a general 
proposition, but it seems to me that this principle, if 
fully carried out, might lead to an undue interference 
with the liberty of the subject. As long as an indi- 
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vidual does not materially interfere with the natural 
rights of his fellow-men, he should be free to follow 
his own will, and not be interfered with by the univer- 
sal will, through the medium of criminal law. I have 
no doubt, however, that Hegel’s actual opinions on 
law make full provision for the liberty of the subject. 
If I have to any considerable extent misunderstood 
Dr. Smith’s remarks above quoted, 1 am sorry for it, 
but, with all due deference to him, I cannot take all 
the blame on my own shoulders. Who can under- 
stand such a sentence as this?— “To negate the 
universal will is to do something that is in itself null.” 

On page 177, Dr. Sterling expresses himself some- 
what more intelligibly and more decidedly, as follows : 
—“Beccaria, for example, eve@ denies the State any 
right of capital punishment, and he assigns for reason 
that it is not to be presumed that the social contract 
contains the consent of individuals to their own death. 
But the State is notacontract; and as the established 
universal, it possesses a right to claim the sacrifice of 
the individual for its interests. To others, again, it 
appears absurd, because of one evil to will another. 
Accordingly they either reject punishment altogether, 
or admit it only because of its tendency to intimidate, 
deter, prevent, etc. Such views as Hegel points out, 


however, resemble the lifting of astick to adog; they 
do not really respect man, they do not really respect 


him asa free being, but treat him as a dangerous 
animal that must be kept under. But punishment is 
an idea on its own account, and has its foundation in 
the very nature of the will, in the very nature of 
reason. The true, even to realize itself, must destroy 
the false; so the false will of the criminal must realize 
the true universal will, and it lies in the very notion of 
the relation that the false will should contradict itself, 
negate itself, and how can that be done but by sub- 
mmitting it to its own law?” 

Hegel’s opinion, then, of the view of criminal law 
I have been advocating, is, that “such views resem- 
ble the lifting of a stick to a dog; they do not really 
respect man, they do not-really respect him as a free 
being, but treat him as a dangerous animal that must 
be kept under. Punishment is an idea on its own 
account, and has its foundation in the very nature of 
the will, in the very nature of reason.” 

Before admitting that criminal law, as I view it, 
resembles the lifting of a stick to a dog, I must be 
allowed to inquire, whether the lifting of the stick is 
supposed to be done in self-defense, or with the view 
of compelling the animal to obey its owner's behest. 
If for the latter purpose, I can perceive no analogy 
between it and criminal law. If, however, the stick 
be lifted in self-defense, or in the defense of others 
from the dog’s attack, and for the sake of intimidating 
it from future outrages of the same kind, then I am 
willing to admit some similarity between it and my 
view of criminal law. But there is, at least, one 
important distinction. In the first place, the tran- 
saction between the dog and its master is one 





between superior and inferior —I may almost say 
between a man and his property; but society, through 
the medium of the law courts, threatens or chastises 
the criminal in the calm contemplation of the fact 
that the criminal, as a man, is on a level with his 
fellow-men, and occupies the same grade in the uni- 
verse with the worthiest member of society. Those 
who reject the idea‘of punishment do not, therefore, 
hold (as Hegel avers they do) that it is as a danger- 
ous animal that a criminal is confined, but they would 
have him confined as a dangerous man. 

But Hegel further objects that “such views of law 
do not really respect man as a free being,” and claims 
for his theory of criminal law, that it honors the crim- 
inal. In Dr. Stirling’s words (p. 178), “it is precisely 
in punishment that the criminal himself is honored, 
and it is precisely by this, that such punishment lies 
in his own act, that he is specially honored.” 

It is not very easy to perceive any meaning in 
these sentences that at all consists with common 
sense. Criminals, at least, will require, I fear, a good 
deal of “compulsory education” before they will be 
brought either to understand or assent to them. 

I really cannot conceive how or in what sense 
criminal law honors the criminal; especially I fail to 
see how it is “precisely in punishment that the 
criminal himself is honored.” I know that before a 
man is proved guilty he is entitled to respect, and 
even after conviction, for he is still a man as well as 
a criminal, he has still much that is good about him, 
as well as something that is evil; above all, I believe 
that he possesses, or rather as Hegel says, “is” that 
Free-will which may yet reduce his actions to order 
and make him a worthy member of society, and on 
this account the law respects him, sets a limit to his 
confinement or whatever else may be inflicted upon 
him, and will not cut him off from a chance of 
reformation. Nevertheless, inasmuch as he has 
grossly interfered with the natural rights of his fellow- 
men, inasmuch as he is a criminal, the law must lay 
upon him that which will tend to deter him and 
others from committing the offense in time to come. 

It is possible that Dr. Stirling may mean that, as 
criminal law punishes the criminal, and punishment, 
in the strict signification of the word, can only be 
applied to free, rational and responsible beings, there- 
fore the law, in treating the criminal as a free being, 
honors him. ’ 

But I think I have succeeded in showing that the 
so-called “ punishment” which the law inflicts is not 
based upon the free-will of the criminal, nor propor- 
tioned to his guilt. It is, therefore, not punishment 
at all in the true sense of the word, but simply the 
infliction of something disagreeable on the criminal 
as a deterrent from future crimes. It may be asked, 
if the punishment be not proportioned to the crimi- 
nal's guilt, why is it limited at all in amount; and if 
the criminal be not regarded as a free being, possess- 
ing the power of self-recuperation, how is-it that he 





238 


THE ALBANY LAW JOURNAL. 








= 





is allowed, after a certain time, to mingle again with 
society ? 

I hold that criminal law would, or at least ought 
to, remain unaltered, although the metaphysical sub- 
tlety termed free-will were proved to have no exist- 
ence. Those who have denied its existence (and 
they are not a few) have never, so far as I am aware, 
insisted upon any alteration in criminal jurisprudence 
or procedure. Criminal law is not based upon the 
assumed existence of human free-will, but on the 
evident propriety (1) of confining the criminal in 
order to prevent an immediate repetition of the 
offense ; and (2) of letting him free after a certain 
time, because experience has shown that, whether 
criminals have free-will or not, they have frequently 
changed their course of conduct, and become respect- 
able members of society. 

The fact of their thus reforming their conduct does 
not necessarily prove them to have what is called 
“ free-will.” A dog or a bear may be taught by the 
infliction of pain to alter many of its habits, and to 
perform actions far from natural to it. Yet no one 
asserts that it possesses free-will. An externa refor 
mation of conduct, then, from a dread of consequences 
formerly experienced, is no proof of free-will. I 
question whether even the truer, purer, and more 


thorough reformation which is the effect of God’s 
grace in the heart is any proof of human free-will. 
But suppose it were granted for the sake of argu- 
ment that law regards the criminal as a free being, 
I still fail to perceive how it is “precisely in punish- 


ment that the criminal himself is honored.” Dr. Stir- 
ling cannot mean that the law imprisons the criminal 
because he is a free being. That is rather the reason 
why the imprisonment is limited in duration, so that 
an opportunity for the exercise of his free-will in the 
reformation of his conduct may be afforded him. 
Lunatics are confined as long as they are lunatics, and 
only liberated when they can once more be called free 
men. It is not in “imprisonment with hard labor,” 
then, that the criminal is honored. If he is honored 
at all, it can only be by the fact of his confinement 
being limited in duration,— his chastisement restricted 
in severity ; and in the case of the last sentence of 
the law, viz., “ to be hanged by the neck until dead,” 
it is surely a somewhat novel proposition to say that 
it “honors the criminal.” 

On the subject of capital punishment I will here 
say no more than that it is quite defensible on the 
protective theory of criminal law. The murderer 
has proved himself so dangerous to society, and so 
little likely to reform, that the deterrent in his case 
should perhaps be absolute. 

I now come to the only other remark of Hegel’s, 
bearing on our subject, to which I shall advert. Dr. 
Stirling says, page 177, “ Punishment is an idea on its 
own account, and has its foundations in the very 
nature of the will, in the very nature of Teason;” 
and on page 178, “The kind of punishment depends 





on the particular crime, and on the particular condi- 
tion of society, and that is an affair of understand- 
ing, but punishment itself depends on the notion, 
depends on reason, and is an inevitable and rational 
result.” “An act of justice,” says Hegel, “‘ cannot be 
degraded into any mere means; justice is not exer- 
cised in order that any thing but itself may be attained 
and realized. The fulfillment and self-manifestation 
of justice is an absolute end, an end unto its own self.” 

As I have already stated, I believe punishment to 
be an idea on its own account, and to have its foun- 
dation in the very nature of the will. But I contend 
that man is not accountable to man, that to administer 
punishment is the prerogative of God alone, and that 
He has not commissio@ed any man or body of men 
to exercise this prerogative for Him on earth. 

The sentences next above quoted are worthy of 
some attention. “ An act of justice cannot be degrad- 
ed into any mere means—the fulfillment and self- 
manifestation of justice is an absolute end.” 

There are few words oftener used by moralists and 
jurists than that of justice. One ver; often hears it 
said that criminal law exists for the purpose of preserv- 
ing “justice.” Now I object to the word “justice” 
when so applied, simply because it is the word com- 
monly used by those whose ideas on the subject are 
vague. When forced to give definite shape to them 
some explain “justice” to mean one thing and some 
another. When the word “ justice ” is used to signify 
that order, suitability, and system in the actions of 
men, the attainment of which in perfection is the end 
of the Divine moral law, the approximate attainment 
of which is the true end of jurisprudence as a whole, 
and the rough or rudimental attainment of which is 
the purpose of criminal law, then undoubtedly the 
proposition, that the object of criminal law is to pre- 
serve “justice,” is quite correct. 

But if, on the other hand, “justice” is understood, 
as it very frequently is, to signify the punishment and 
expiation of guilt, and the reward of merit, I hold that 
criminal law does not exist for such a purpose. 

Understanding the word “justice,” then, in the 
former sense, viz., as that systematic arrangement of 
human conduct, the attainment of which, in its broad 
features, is the object of all jurisprudence, I agree 
with Hegel, when he says, that the preservation of 
justice (he speaks of an act of justice) cannot be 
degraded into any mere means, but is an absolute end. 

If, however, Hegel uses the term “justice” in the 
latter of the two senses above explained, viz., as sig- 
nifying the punishment and expiation of guilt, then I 
contend that criminal jurisprudence has nothing to 
do with it. 

Perhaps it is proper before concluding, to take a 
passing glance at the utilitarian views of law held 
by so many jurists, politicians, and philosophers, — 
among others the English jurists, Bentham and 
Austin. 

These men take a somewhat different view of law 
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from Hegel and most of the German jurists. With 
them (the utilitarians) justice is not set forth as the 
ultimate end of law, but only as the immediate object 
of it, —the ultimate end, and that to which justice is 
subordinated, being the public good, or as Austin 
calls it, ‘the aggregate enjoyments of the single, or 
individual persons who compose that public or gen- 
eral, to which my attention is directed.” 

Now, while I am convinced that there is little 
actual difference between the ideas of Hegel and 
those of the utilitarians as to the necessity for law, and 
the practical shape which law ought to assume, I am 
humbly of opinion that the preferable phraseology is 
that of the Hegelians, who contended for justice 
as the ultimate end of law,— more particularly 
criminal law; the public good, or worse still, the 
“enjoyments” of the public, are expressions so easily 
misunderstood or misinterpreted — so easily construed 
to mean the passing pleasures of sense or wantonness, 
that they are a dangerous banner for legislators and 
judges to keep before their eyes, and still more 
dangerous when instilled into the minds of that great 
class of society which has now obtained so much 
political power, viz., the working men. If the public, 
as a body, were indoctrinated with these views (and 
the lower orders of it are only too prone to adopt 
them), it is not too much to say that the ties which 


bind together the social system would soon be cut by 
men ignorant of what the true and lasting happiness 


of a community consists in. Of course such men as 
Bentham believe and know that the well-being of a 
State greatly depends on its reverence for law, but 
how dangerous is it to tell the tolerably intelligent, 
but intensely selfish average man of the present day, 
that the laws exist only to promote his pleasure, to 
say nothing of the iguorant, discontented and wanton 
members of society, many of whom it must be con- 
fessed have already some sway in the affairs of the 
nation. 

Some readers, however, may not be satisfied with 
this mode of reasoning, but may say — It is no good 
objection to a theoretical system to demonstrate that 
it is dangerous —the main question is, whether or not 
it is true; we want to know the truth whether it be 
dangerous or not. 

I fully appreciate the force of this argument, but 
feel that to go fully into this celebrated controversy 
would require too much time and space, besides lead- 
ing us away from our subject. So far as criminal law 
is concerned I object to the word “utility” even 
more than to that of “justice.” “Justice” is too 
unbending, but “ utility” is by far too flexible. Both, 
from frequent and indiscriminate use, are now in- 
definite, and apt to mislead any one who rests satis- 
fied with the word without examining its meaning; 
and in particular the term “utility” is capable of 
contortion to any extent, and has a singular facility 
in adapting itself to any innovation, however false or 
dangerous. J. R. Bua. 





CURRENT TOPICS. 


Not long since, the publie mind was entertained 
(if not shocked) by recitals of lawlessness in Alaska, 
the far-off country, which is oxly nominally and ter- 
ritorially a part of the American republic. But when 
law is defied, and a condition of anarchy and lawless- 
ness prevails in one of the actual United States, such 
as is depicted by a daily contemporary in the follow- 
ing language, the friends of law and order may well 
be appalled: ‘The war in Pope county, Arkansas, is 
the theme of everybody, and is, at the same time, a 
new theme and an old one, for some new occurrence 
happens daily to swell the bloody account of that 
most demoralized neighborhood, where now the 
commander of the State militia holds the county seat, 
with a part of the governor’s guard. The region of 
Illinois Bayou, the chief stream of the county, is com- 
manded by the shifting encampments of the outlawed 
Sheriff Dodson and his two hundred and forty militia, 
The young men of Dover haunt the mountain spurs 
and the dens and bottoms of the north and west of 
the county, armed to the teeth, and sworn to kill 
Dodson, the sheriff, and Stuart, the superintendent 
of public instruction; and, finally, all the old and 
siable people of the community are hungry and 
apprehensive; little business of any sort is done; the 
mails still go and come, but people go and do not 
return; it is martial law without the name, and out- 
lawry in fact. Such is the condition of an old and 
well-known county of Arkansas, whose county seat 
is less than eighty miles from Little Rock, the State 
capital.” 

Our contemporary may well call it “the law of the 
trigger and the ethics of the bowie knife,” where two 
sheriffs, one deputy and two county clerks are mur- 
dered in a short interval, and assassinations are of 
every day occurrence. 


It is again reported that the Lord Chanceilor of 
England, Lord Hatherly, has resigned, and that his 
place will be filled by Sir Roundell Palmer, who pre- 
sented the “English case” at Geneva, and is regarded 
by many as the greatest English lawyer of his time. 
If the report of the resignation of Lord Hatherly is 
true, the elevation of Sir Palmer to the woolsack is 
a very logical conclusion; for the eminence and 
ability of this lawyer, and his connection with the 
Geneva arbitration, will be sufficient guarantee of his 
fitness for the high and noble duties of the chancel- 
lorship, especially since Lord Chief Justice Cockburn 
is not a candidate for the supreme judicial office, 
Whether or not the recent report of the resignation 
of Lord Chancellor Hatherly is true, it is undoubtedly 
only a question of time; and if the public and the 
profession are again to be imposed upon by over-enter- 
prising newspapers, they may rest assured that delay 
is no cause for the modification of the final result. 
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The “trials,” if not the tribulations, of Laura Fair 
are at last over, and she and the rest of the world 
breathe freer. A verdict of “not guilty” was 
reached by the jury after having been out nearly 
sixty hours, and the accused woman fainted for joy. 
In view of the present condition of criminal law, and 
considering the defective degrees of crime and the 
proverbial sympathy of jurors for those who, under 
the influence of great mental excitement super-in- 
duced by real or fancied wrongs, commit homicide, 
the termination of this celebrated criminal cause is 
not surprising. And when to these elements, favor- 
able to the accused, are added the modification of 
opinion and the pacification of the spirit of ven- 
geance occasioned by the lapse of time (two years in 
this case), there is formed a moral influence whizh 
operates with great power upon a jury and gives the 
prisoner the benefit of every doubt. In this manner 
only can the verdict in the Fair case be explained. 


The changes in the stamp law, made at the last 
session of congress, were very extensive. Under the 
decision of the acting commissioner of internal 
revenue, on and after October 1, 1872, no stamps 
will be required upon checks, drafts and orders, 
except such as are drawn at sight, or on demand, 
upon banks, bankers or trust companies. No stamps 
will be necessary upon foreign bills of exchange. 


The Pittsburg Legal Journal says, that in the Massa- 
chusetts supreme court recently an appeal was heard 
in a suit, brought by a lady against a horse-car com- 
pany, to recover damages for an injury received while 
riding in the defendant’s cars. The company pleaded 
that the plaintiff was traveling on Sunday, which 
is illegal according to the State law, and they were, 
therefore, nut liable for damage. The court held, 
however, that the plaintiff, who was returning home 
from a Spiritualist meeting, was engaged in a legiti- 
mate purpose, and decided in her favor. 


The London Law Journal has the following perti- 
nent remarks on the subject of iaw reform, which are 
applicable to this country as well as England: “Our 
aim has been amendment, not fundamental change, 
and, when we have accomplished fundamental changes, 


it has been through a series of amendments. We 
arrived at household suffrage after previous extensions 
of the franchise. But in law reform there is in scme 
quarters a manifest longing to try the revolutionary 
plan, and, instead of redressing grievances, to set up an 
entirely new system. Take the comparatively unim- 
portant question of legal education. We are far from 
saying that the present system is perfect; but on the 
contrary we admit that it may be, and therefore ought 
to be, improved. But instead of reforming and utiliz- 
ing existing agencies, it was proposed to ignore them, 
and to establish an entirely novel plan. The public 





did not support the plan, because they had no fault 
to find with the education of solicitors or barristers. 
Before the English people support a sweeping change, 
they must be convinced that the existing system is 
not only bad in theory but also evil in result.” The 
gravity and complexity of the law necessitate a 
thorough understanding of it in order to initiate any 
enduring law reform. Then, too, the change must 
be gradually effected, else the remedy will be worse 
than the disease. 
—————.»-—_—_— 


COMMISSION OF APPEALS ABSTRACT. 


ADMINISTRATOR. 


Action to recover for rents claimed to be due, on 
premises leased by plaintiff to defendants’ intestate. 
Defendants, as administrators, took possession of said 
premises and received and collected the rents and 
profits thereof. They charged themselves with the 
amounts so received in their accounts. On their final 
accounting, plaintiff appeared and filed objections to 
their account. Among others that the rents collected 
should have been paid him and not included in the 
account as assets. The surrogate referred the matter 
to an auditor, and ordered that plaintiff should present 
his claim duly verified. This he did not do. Upon the 
report of the auditor, the surrogate decreed the distri- 
bution of the assets, in which the rents received were 
included. Plaintiff was omitted in the distribution. 

Held, that defendants were personally liable for the 
rent, to the extent of the rents and profits received by 
them which, prima facie, were sufficient to pay the 
whole, and as there was no allegation in the answer 
and no attempt to prove upon the trial, that the rents 
collected were less than those received, they were 
liable for the fullamount thereof. Miller v. Knoz et al. 
Opinions by Gray and Earl, CC. 


APPEAL BOND. 


Action to recover back money alleged to have been 
paid upon an appeal bond. Defendant was the nomi- 
nal owner of a steam tug, A. being the real owner 
exercising entire control over the vessel and receiving 
her entire earnings. She was libeled in the district 
court of the United States and seized by the United 
States marshal, at| Buffalo, for a penalty incurred by 
carrying passengers without inspection. A. induced 
plaintiff to become bail in such proceedings for the 
discharge of the tug. A decree was rendered for the 
penalty and plaintiff became bail on appeal therefrom. 
The bond on appeal was conditioned that defendant 
should pay ‘‘all such costs and expenses ’’ as should be 
awarded against him on the appeal. The decree of the 
district court was affirmed and plaintiff paid the 
amount of the execution thereon. All this was done 
without communication or consultation with defend- 
ant who resided in New York. Plaintiff bases his right 
of recovery wholly upon the appeal bond. 

Held, 1. That plaintiff made the payment, not as 
surety upon the appeal bond, but as defendant in the 
decree appealed from, which was in personam against 
him as surety upon the first bond; also that as the 
bond on appeal was not conditioned to pay the damages, 
there could be no liability under it to pay the amount 
of the decree. 2. That as the vessel was in a home 
port and defendant near enough to be consulted, there 
being no pressing emergency, the master of the vessel 
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could not bind him. Yagerv. Babcock. Opinions by 
Earl & Leonard, CC. 


ASSESSMENT. 


Appeals by relator from judgments of the general 
term affirming the assessment made against the re- 
lator by the respondents, as assessors in the towns of 
Evans and Hamburgh, in the county of Erie. The orig- 
inal proceeding was upon returns made to a certiorari 
issued in each action. 

The relator is a body corporate and politic, organized 
and doing business in this State, under the general 
railroad act of this State. The track is located and 
built through the towns of Evans and Hamburgh. 
The assessors of each of these towns placed the lands 
belonging to the relator on the assessment rolls of their 
respective towns for the year 1866, with a valuation, 
for the purpose of taxation. The amount of land be- 
longing to the relator, in the town of Hamburgh, is 
stated on the assessment roll of that town to be 
82 yyy acres, and the valuation is put at $265,000. On 
the 2lst day of August, 1866, the relator appeared be- 
fore the assessors, by its vice-president, who was 
examined by the assessors as to the value of the real 
estate thus entered on their roll, including the super- 
structure and fixtures thereon, consisting of “ ties, 
chairs, rails, spikes, frogs and switches.’ This esti- 
mate included nothing for grading the road, laying the 
rails, for cattle-guards, culverts, bridges, or the mate- 
rials included in them; nor was any estimate given of 
the value of the fences thereon. The testimony thus 
taken stated the entire value of the land and super- 
structure and fixtures as not exceeding $68,667.70. The 
assessors reduced the valuation $40,000, leaving it to 
stand on the rolls at $225,000. 

The same proceedings were had substantially in re- 
gard to relator’s property in the town of Evans. By 
the return it appeared that the assessors imposed the 
tax upon the relator as for resident lands, and not as 
for non-resident lands. The general term dismissed 
the writs as to the assessors, on the ground that their 
duty was ended before the writs were served, but re- 
tained it as to the supervisors, and affirmed the pro- 
ceedings of the assessors. 

Held, that, since the act of 1851 (Laws of 1851, ch. 
176), assessors are not bound by the affidavits of an 
owner of property taxed, presented upon complaint in 
relation to the assessment thereof. The affidavit is no 
longer conclusive but is evidence before them, and to 
be considered by them with the other means of infor- 
mation in their power, and, upon the whole, their own 
judgment was to be formed of the value. 

In assessing the real estate of a railroad corporation, 
assessors are not required to assess it as an isolated 
piece of land, but each piece of property is to be esti- 
mated in éonnection with its position, its incidents, 
and the business and profits to be derived therefrom. 
The real estate of railroad corporations, used by them 
for railroad purposes, cannot properly be assessed as 
non-resident lands. 

The provisions of the Revised Statutes for the assess- 
ment of tax upon incorporated companies (1 R. S. 
414 et seq.) furnish a sufficient basis for assessment and 
taxation of the lands of a railroad company in those 
towns and counties remote from its principal place of 
business. By 1 R.S. 415 (sub. 182, § 6) the assessors in 
those towns are not required to make the entries 
upon their roll required, for the purpose of fixing a 
basis of a tax upon the capital of the corporation. 





The directions are appropriate to the assessors of the 
town or ward where the principal place of business is 
located, upon whom the duty of assessing the capital 
is devolved. Where the duty is not devolved, such 
portions of the directions are not applicable. People 
ex rel. Buffalo and State Line R. R. Co. v. Barker et al. 
Same v. Fredericks et al. Opinion by Hunt, C. 


BOND. See Appeal Bond. 


COMMON CARRIER. 

Action against a common carrier to recover the 
value of a quantity of wheat defendant contracted to 
transport from Oswego to Albany, to the consignees, 
who had an office upon the pier at the latter place. 
Upon the arrival of the boat at Albany the master 
reported to the consignees, who directed him to cross 
the river to a railroad elevator at East Albany, within 
the port of Albany. The directions were followed by 
the master, and while waiting to discharge the cargo, 
it was nearly destroyed by a fire originating in the 
elevator. The consignees, directed by the defendant, 
sold the damaged cargo, and passed the avails over to 
plaintiff. Defendant claimed that the master in cross- 
ing the river was not acting under his employment or 
authority, and his liability as common carrier had 
ceased when the fire occurred. 

Held, that defendant, retaining control of the prop- 
erty after the fire, with other facts, afford a legitimate 
inference that the parties in contracting had reference 
to the port, and not to the city of Albany alone, and 
that defendant is liable. Gibbs et al. v. Van Buren. 
Opinion by Gray, C. 


CONSIGNOR AND CONSIGNEE. 


Action to recover the value of a cargo of corn 
shipped from Chicago to Buffalo, and thence to New 
York, by V., consigned to defendants. At Chicago, V. 
made his bill of exchange for $3,500 at sight, directed 
to defendants at New York. Plaintiff discounted the 
bill for V., upon his transferring and delivering, as 
security therefor, a bill of lading of the corn. Defend- 
ants received the corn, but refused to pay the bill, 
although notified of the transfer to plaintiff before 
receiving the corn. Defendants claimed to hold the 
corn for a balance due them from V., and that a 
draft for $1,220, paid by them for V., should be 
deducted from the amount of recovery as money 
advanced to purchase the corn. 

Held, that the transfer of the bill of lading to 
plaintiff, under the circumstances, transferred also 
the title to the corn therein described, conditioned 
upon the acceptance of the draft; upon such accept- 
ance, the title would pass to the acceptor, but upon 
refusal to accept, plaintiffs title continued unim- 
paired, and defendant was liable to plaintiff for the 
money advanced upon the security of the bill of 
lading. Where the consignor is indebted to the 
consignee for advances, and has agreed to give him 
a prior security upon the property, the lien of the 
latter is good as against the former; but the consignee 
does not thereby obtain any right to the property, as 
against a bona fide pledge for value of the bill of lading 
made prior to the delivery of the property to the con- 
signee. Marine Bank of Chicago v. Wright et al. 
Opinions by Hunt and Leonard, CC. 


CONVERSION. 


1 Action to recover damages for the alleged conversion 
of 100 barrels of flour deposited with defendant, a ware- 





242 


THE ALBANY LAW JOURNAL. 








houseman, in New York city, by one H., who took a 
warehouse receipt acknowledging the receipt of the 
flour on account and subject to the order of T., plain- 
tiff’s agent, who assigned and transferred the same to 
plaintiff. Defendant refused to deliver the flour on 
demand. Subsequently one P. commenced an action 
of replevin against H. and defendant, claiming that H. 
had purchased the flour of him fraudulently. The 
sheriff took the flour but re-delivered the same to 
defendant upon his giving security. That action was 
pending when the present one was commenced. The 
defendant herein sets up in his answer the claim of P. 
and the pendency of the replevin suit. P. then com- 
menced an action against plaintiff, claiming title to the 
flour and praying that the warehouse receipt should be 
canceled and plaintiff be restrained from prosecuting 
this action. Plaintiff set up his title in his answer. 
That action was tried and resulted in a judgment in 
favor of plaintiff (the defendant therein), which was 
sustained upon appeal. (44 N. Y.371.) P. indemnified 
defendant in this action and assumed and conducted 
the defense. 

Held, that the judgment in the case of P. and this 
plaintiff was conclusive upon defendant herein; also 
that defendant, not having placed his defense as to his 
refusal to deliver up the property upon the ground that 
the warehouse charges were not paid, could not avail 
himself of that objection upon the trial. Taylor v. 
Spader. Opinions by Earl and Leonard, CC. 

2. Action to recover the value of certain goods, stored 
with defendant, a warehouseman, March 31, 1862. At 
the time of storing the goods, they were the property 
of plaintiff; they were brought to defendant’s ware- 
house by plaintiff’s agent, who marked his name on 
the goods as agent. A day or so after, plaintiff called 
on defendant and told him the goods were his, and he 
must not let them go without hisorder. The day after 
the storage, plaintiff’s agent left with defendant the 
following paper : 


“A list of articles stored by Geo. G. Gregory, agent, 
with A. Liney, River street, Troy, N. Y. The said 
goods not to be given up without the consent of said 
Geo. G. Gregory.”’ 


Here followed a list of the articles. 

April 28, 1862, plaintiff gave defendant this notice: 

“Mr. A. Linsy— Dear Sir—Mr. Gregory has fur- 
nished me with an invoice, made by him, of the goods 
in storage in your loft, and you will please hold the 
same, subject only to my written order. The property 
is mine. Yours, M. BALL.” 


Defendant told plaintiff he would act upon his notice. 
May 15, 1862, plaintiff demanded the goods in person 
of defendant, and offered to pay all charges thereon, 
and to indemnify him upon the removal; which 
demand defendant refused. Plaintiff made similar 
demands and offers July 30, 1862, and August 5, 1862, 
which defendant refused. August 6, 1862, the sheriff 
levied on said goods as the property of Gregory, plain- 
tiff’s agent, and sold them under execution. He held 
in his hand, at the same time, an execution against 
plaintiff, but did nothing under it, returning it nulla 
bona. 


Held, that a bailee of property, to which are adverse 
claimants, has the right to refuse to deliver the same 
for such reasonable time as will enable him, in good 
faith, to investigate the fact as to the real ownership 
thereof. After such time has elapsed and the owner 





has offered satisfactory indemnity to the bailee, a 
refusal to deliver the property is a conversion. 

If such bailee desires to relieve himself from the 
embarrassment of conflicting claims and from the 
responsibility of deciding between them, he can do so 
and have the claimant’s rights judicially determined 
by commencing a suit in the nature of a bill of inter- 
pleader against the claimants. 

After a conversion of property, the title still remains 
in the owner, and the property can be taken from the 
wrong-doer upon an execution against the owner and 
sold, and the proceeds applied upon his debt, and the 
owner will thus have the benefit of the property; and 
in such case the wrong-doer can set up this seizure and 
sale, not as an entire defense, but in mitigation of 
damages. It is not the fact of the seizure that gives 
the defense, but that it has been seized under such cir- 
cumstances that the owner has had, or could have, the 
benefit of it, as that was not this case. The fact that 
the execution against plaintiff was in the sheriff's hand 
was not proper to be considered in mitigation of 
damages. Ball v. Liney. Opinion by Earl, O. 


HIGHWAY. 


Action of trespass on land of plaintiff, the material 
question litigated on the trial was, whether the locus 
in quo was a highway. It appears to have been con- 
ceded that it had never been laid out under any gen- 
eral law or special statute, but it was claimed that it 
had become such by twenty years’ user. 

Plaintiff's counsel requested the judge to charge 
“that the road not having been proven to have been 
worked by the public within six years, nor traveled or 
used as a highway for six years, it is to be deemed 
abandoned,” which he refused todo. The jury found 
a verdict for the defendants. 

Held, that the last clause of section 1, of the “act to 
amend the Revised Statutes in respect to highways”’ 
(Laws of 1861, chap. 311), which provides, that all high- 
ways that have ceased to be traveled or used as such 
for six years shall cease to be highways for any pur- 
pose, is not limited by the second section of said act 
to highways “laid out and dedicated,’’ but applies as 
well to highways created by twenty years’ user. Said 
clause, however, is not retroactive in its effect, but only 
applies to such highways as have ceased to be traveled 
or used for six years after the passage of the act. 
Leonard, C., dissenting. The request to charge was 
properly refused. Amsbry v. Hinds et al. Opinion by 
Lott, Ch. C. 

INSURANCE. 

Action to recover on an insurance policy on the life 
of W. The policy contained a proviso that W. was 
not to go south of the thirty-sixth degree of north lat- 
itude in the United States, and not to enter into any 
military or naval service whatsoever, without the con- 
sent of the company, indorsed in writing upon the 
policy, under the penalty of rendering the contract 
void. The company, for a further consideration, 
granted their written permission to go south of the 
line of latitude mentioned, for the term of one year, 
and added to the consent, as a proviso or condition, 
that it was given with the understanding and agree- 
ment, that W. was not injured by the policy against 
death from any of the “ casualties or consequences of 
war of rebellion, or from belligerent forces in any 
place where he may be.” 

W.., at the time of his death, was engaged as superin- 
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tendent in charge of constructing bridges on the Edge- 
field and Kentucky Railroad, in the northern part of 
Tennessee, in the employ of the government of the Uni- 
ted States, having about fifteen laborers and mechan- 
ics assisting in the business under his superintendence. 
The railroad was under the direction of, and used, or 
to be used, by the military authorities of the United 
States for military purposes. He was so employed 
about thirty miles north and in the rear of the Union 
army commanded by General Thomas. The forces of 
the rebellion were still farther from the party of labor- 
ers, and south of the Unionarmy. W. and the laborers 
and mechanics whom he was superintending had no 
arms, wore no uniforms. and there were no soldiers at 
the place, nor anywhere nearer than the Union lines 
at Nashville. W. was killed by pistol shots fired by 
four men, who came without any insignia of war, armed 
with revolvers only, confining their operations to rob- 
beries for their personal advantage, robbing confeder- 
ates as well as Union men. 

Held, that the language used in the proviso can be 
considered as including only death from casualties or 
consequences of war or rebellion carried on or waged 
by authority of some de facto government. That this 
case did not come within that limit, and defendant is 
liable. 

The provision in the policy, forfeiting it in case the 
assured shall enter any military or naval service with- 
out the consent of the company, includes only such 
service as will require the person entering it to do duty 
as a combatant. The employment by the military 
authorities proven was not within the prohibitions of 
the policy, and does not invalidate it. Welts v. Con- 
necticut Mutual Life Inswrance Company. Opinion by 
Leonard, C. 

JUDGMENT CREDITOR. 


Action to recover for services rendered to and money 
collected by a firm of which defendant was surviving 
partner, which claims were assigned to plaintiff by one 
A. Defendant put in issue the execution of the assign- 
ment, admitted an indebtedness to plaintiff’s assignee 
of $185, sets up the commencement of proceedings 
under sections 292 and 294 of the Code, and a final 
order of the judge directing said $185 to be paid toa 
judgment creditor of A. On the trial it appeared the 
assignment to plaintiff was executed March 5, 1863. 
The order for defendant’s examination was granted 
and served March 4, 1863. Defendant was examined 
March 16, and plaintiff’s assignor was present at the 
examination. 

Held, that sections 292 and 294 of the Code furnish a 
substitute for the creditor’s bill as formerly used. 
The service of the order takes the place of the 
commencement of the suit under the old system, 
and should give the judgment creditor the priority of 
a vigilant creditor, and a lien upon the equitable 
assets of his debtor. This lien was rendered effec- 
tual by the final order of the judge, directing the 
defendant to pay his debt to the plaintiff in the judg- 
ment against A.; and payment, ora liability to pay, in 
pursuance of that order, is a defense to this action, the 
plaintiff not having shown himself a bona fide pur- 
chaser of the claim against the defendant for value, 
prior to the issuing of the order. Lynch v. Johnson. 
Opinion by Lott, Ch. C., and Earl, C. 


LIEN. See Judgment Creditor. 
RAILROAD COMPANY. See Assessment. 





RENTS. See Administrator. 
SUPPLEMENTARY PROCEEDINGS. See Judgment 
Creditor. 

TAXATION. See Assessment. 


TRESPASS. See Highway. 
WAREHOUSEMEN. See Conversion. 
0s 
DIGEST OF RECENT AMERICAN DECISIONS.* 


APPRENTICES. 

1. Of a void indenture: rights of the parties: con- 
struction of the statute. — An indenture of apprentice- 
ship, which is not in conformity with the statute on 
that subject, is void as to the minor, but remains bind- 
ing upon the father of the minor, who joined with him 
in its execution, and stipulated that its conditions 
should be performed. Ford v. McRay, 119. 

2. How far the father may avail of the services of his 
child. — A father who is entitled to the services of his 
minor son, and for whom he is obliged to provide, may, 
at the common law, assign those services to another by 
contract, for a consideration to inure to himself. Ib. 

3. So, where an indenture of apprenticeship was 
entered into by a minor, his father joining therein, 
stipulating that the minor was to perform certain 
services for a specified compensation, the father also 
covenanting separately that his son should do and per- 
form what he had agreed to do on his part, it was held, 
that, payment being made for the services of the minor, 
according to the terms of the agreement, a recovery 
could not be again had for such services in the name of 
the minor, on the ground the indenture was void 
under the statute, because, though void as to the 
minor, it was binding on the father, who was entitled 
to the services. Ib. 

4. An implied contract cannot arise where there is a 
subsisting express contract covering the entire subject- 
matter. Ib. 

ASSIGNMENT OF A JUDGMENT. 

1. The assignment of a judgment does not vest the 
legal title in the assignee; that remains in the judg- 
ment creditor, subject to any equities flowing to the 
assignee by virtue of the assignment. Hossack v. 

Tnderwood, 123. 

2. So where a judgment creditor assigned the judg- 
ment to secure the payment of a sum less than the 
amount of the judgment, owing by him to another, 
upon the discharge of the debt due the assignee by pro- 
curement of the judgment debtor, the equities of such 
assignee became determined by operation of law, and 
he could not then transfer the judgment so as to vest in 
athird person any title orinterest therein, and thereby 
defeat the recovery by the judgment creditor of the 
residue of the judgment remaining after the debt for 
which it was assigned was discharged. Ib. 


BILL TO FORECLOSE. 


1. Of its sufficiency in respect to the execution of the 
mortgage by a married woman. —In a bill in chancery 
to foreclose a mortgage, claimed to have been executed 
by husband and wife, upon land, the fee of which was 
in the latter, the mortgage may be stated according to 
its legal effect, without stating in detail the various 
matters which are necessary to the transfer of a mar- 
ried woman’s title. Williams et al. v. Soutter, 130. 





* From 55th Illinois Report. 
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2. So where it was alleged in the bill that the hus- 
band and wife made and executed to the complainant 
their certain deed or indenture of mortgage, bearing 
date, etc., whereby they conveyed to the complainant 
the premises described, to hold unto the complainant, 
his heirs and assigns, in fee simple forever, subject to 
a right of redemption by the husband paying the debt 
thereby secured, and that, by said deed or indenture of 
mortgage so made by the mortgagors, the title to said 
premises in fee simple was conveyed to the complain- 
ant, subject to the defeasance therein, it was held, the 
bill was sufficient in substance to sustain a default and 
decree of foreclosure as against the wife, although it 
did not aver those facts in regard to the acknowledg- 
ment of the deed by her, and the certificate of the 
officer, which are necessary to the validity of a con- 
veyance by a married woman. Ib. 

3. And quere, whether the simple averment that the 
husband and wife executed a mortgage to the com- 
plainant would not, after default and decree, have 
been sufficient. Ib. 

CONTRACT. 

Sale of land: whether binding. — A, being the owner 
of a lot of ground in Chicago, offered to sell the same 
for $400. B accepted the offer, and as A was owing B 
more than that sum, it was agreed the purchase-money 
should be allowed on that account. No memorandum 
of any kind was made in writing. No receipt was 
taken for the $400. Nor was any credit given on the 
account, and no time was fixed for completing the con- 
tract, and nothing further was done or said in regard 
to it. Held, there was nothing in such a contract 
which was legally binding on either party, or which 
could be enforced in law or equity. Gaddis v. Leeson 
et al., 83. 

FOREIGN CORPORATIONS. 


1. Powers of the State to prescribe conditions. —It is 
competent for the several States of the Union to pre- 
scribe the conditions upon which an insurance com- 
pany, or other corporation created in another State, 
may transact business within their borders. Corpora- 
tions are not citizens of the State in which they were 
created, within the meaning of the federal constitu- 
tion, so as to exempt them from the operation of such 
conditions. Cin. Mut. H. A. Co. v. Rosenthal, 86. 

2. Nor is this power of the States to impose condi- 
tions upon foreign corporations, at all affected by the 
permission given in their charters to do business in 
other States than that of their creation. The boundary 
of each State is the territurial limit of its legislative 
power. Ib. 

3. Their contracts declared to be unlawful, are void. — 
Under the act of 1855, it is unlawful for any insurance 
company, incorporated in another State, to transact 
any business of insurance in this State, without first 
procuring a certificate of authority from the auditor 
of state, such certificate to be based upon a statement 
to be made by the company, the character of which is 
prescribed in the act. Ib. 

4. So where an insurance company, incorporated in 
another State, undertook to transact business of insur- 
ance in this State, without having complied with the 
conditions of the act of 1855, receiving from a party 
assured his promissory note for stock in the company 
and for premium, the contract being unlawful under 
the statute, the note was held to be absolutely void in 
the hands of the company, and this, notwithstanding 
the statute imposed a penalty upon the company for 





doing business in this State in violation of its pro- 
visions. Ib. 

5. Quere. whether the holder of a policy of insur- 
ance, issued in this State by a foreign corporation 
which had not complied with the conditions of the act 
of 1855, would have his remedy against the company 
in case of loss. Ib. 

HIGHWAYS. 

1. Of the surveyor’s plat: whether it must be signed.— 
It is not essential to the validity of an order of com- 
missioners of highways, or of the three supervisors 
who may act on an appeal from such commissioners, 
establishing a public highway, that the surveyor’s plat, 
which the law requires shall accompany his report to 
them of his survey of the route of the road, shall be 
signed by the surveyor. Tower et al. v. Pitstick, 115. 

2. Requisites of an order establishing a highway.— It 
is only necessary to incorporate in such order so much 
of the surveyor’s report as is required to clearly indi- 
cate the courses and distances of the route of the road, 
and the land over which it will pass. The order need 
not state that the surveyor’s report was signed; nor is 
it necessary it should be signed; neither is the sur- 
veyor’s plat required to be incorporated in the order. 
That is to accompany the order, and be filed therewith 
in the town clerk’s office. Ib. 


INJUNCTION. 


1. Should not go beyond the scope of the bill.— Upon 
bill filed to enjoin a certain newspaper in the city of 
Chicago from publishing the official proceedings, ordi- 
nances, etc., under a resolution of the city council 
designating such newspaper for that purpose, an in- 
junction issued, restraining the publication in that 
newspaper of such proceedings, ordinances, etc., 
“under said or any resolution’ of the city council; 
Held, it was error to make the injunction perpetual, 
because it was not confined in its operation to the 
particular resolution which alone was within the scope 
of the bill. The Ger. P. & P. Co.v. The Ill. St. Zeitung 
Co., 127. 

2. Against whom it will lie.—Even though the 
authorities of a city may, without the solicitation or 
agency of the proprietors thereof, designate a news- 
paper in which to publish the official proceedings of the 
city, which, under the law on that subject, is not 
entitled to be thus selected, still, that does not afford 
any ground of complaint against the newspaper or its 
proprietors, merely because they may claim the right, 
under that designation, to avail themselves of the 
benefits to flow therefrom. A newspaper cannot be 
restrained from publishing any lawful matter, in the 
regular course of its business, on the alleged ground 
that those proposing to furnish such matter will do so 
in violation of their public duty and of the rights of 
others. Ib. 

3. And in a proceeding to restrain the authorities of 
the city from committing a breach of their own duty 
in that regard, the newspaper alleged to have been 
improperly selected to publish the official proceedings 
cannot be involved, there being no privity between 
such newspaper and-others claiming the right of such 
selection. Ib. 

LACHES. 

Delay in setting up fraud.— The owner of a tract of 
land sold and conveyed the same in June, 1852, at a 
price less than he had previously offered the same to 
his grantee, the abatement in price being in conse- 
quence of the alleged false representations of the 
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grantee that he desired to secure the land for the 
benefit of certain minor children, whose father had 
previously owned the land, and for whom the grantee 
had become guardian. In August, 1865, the grantor 
executed a quitclaim deed for the premises to the 
wards of his former grantee. Held, if the grantor had 
the right, which these children could enforce, to have 
the deed to the guardian set aside by reason of such 
false representations, a delay until May, 1866, a period 
of fourteen years, in asserting such right, would bar 
the remedy. Rogers v. Simmons, 77. 
MANDAMUS. 

1. Whether awarded. — A mandamus should never be 
awarded, except the relator has a clear legal right to 
have the thing sought by it done, and in the manner 
or by the person or body sought to be coerced, and 
must be effectual as a remedy if enforced, and it must 
be in the power of the party, and his duty also, to do 
the act sought to be done; the writ confers no new 
authority upon him, and the duty must be a public 
one, and must be imperative and not discretionary. 
The People ex rel. v. C. and A. R. R. Co., 96. 

2. Mr. Justice Sheldon holds, that so long as a rail- 
road company actually makes use of the track of an- 
other company, leading from their own road to an 
elevator, in running their cirs, it is their duty to 
deliver grain there, under the rule in Vincent’s Case, 
49 Ill. 33. Ib. 

3. Mr. Justice Scott is of the opinion, it was the duty 
of the company in this case to receive the grain and 
deliver it to the elevator designated, but that the rem- 
edy is not by mandamus, there being another complete 
remedy. Ib. 

4. Mr. Justice Walker holds, that mandamus is the 
proper remedy to compel a railroad company, when it 
is their duty to do so, to carry grain in bulk and 
deliver to the elevator to which it is consigned; also, 
that when a road enters the city of Chicago, the com- 
pany should deliver grain there to any elevator to 
which it may be consigned, either upon their own road 
or upon the road of any other company with which 
they have running arrangements, unless in so doing 
they would incur unreasonable expense; but that a 
company cannot be compelled to construct or acquire 
facilities for such delivery beyond their own line. Ib. 

(To be continued.) 
——-__$¢—————= 
THE STUDY OF ROMAN LAW. 

The sudden revival of the study of Roman ‘aw in 
England is rather a curious phenomenon. A whole 
crop of books, displaying, it is true, varying ratios of 
zeal to knowledge, has appeared upon the subject 
within the last few years. Gaius is glibly talked about 
and occasionally read. There are persons who have 
turned over the pages of the digest itself, and a gen- 
eral impression seems to be gaining ground, that an 
intelligent young lawyer ought to know something of 
the civil law. There are, of course, fashions in study, 
as well as in dress; but we are inclined to believe that 
these facts indicate a change which is likely to be per- 
manent. A critical epoch has undoubtedly been 
reached in the history of English law. Blackstone’s 
eulogies of the law, and all the detail of its adminis- 
tration, as the perfection of the human reason, find so 
little acceptance just now, that commissions are sit- 
ting at the present moment upon almost every one of 
its institutions. The long standing opposition between 
law and equity, and the very names and powers of the 
various courts of justice, are marked for a sweeping 





destruction. The fees of barristers and the costs of 
attorneys, javelin men and judges of assize, aud the 
authorized reports in twelve hundred volumes — one 
and all have been thrown into the crucible of criticism, 
from which they may or may not emerge in their 
former shapes, to find a place in the legal system of 
the future. 

Unsatisfactory as is the position of the lawyer of to- 
day, while so much of his science and of the apparatus 
by which it is administered is upon the point of being 
transmuted into something of which he has no experi- 
ence, still more annoying is his consciousness, that he 
has, and can have, no sufficient knowledge of his 
science, even as it now stands. Such a knowledge is 
impossible for him, in the first place, because the sys- 
tem has grown to so huge and so ill-ordered a mass as 
to baffle all the efforts of a short human life to learn it 
thoroughly ; and, in the second place, because his own 
training has merely stored his memory with a number 
of isolated facts connected with his subject without 
supplying him with any theory upon which to string 
his facts together. It is not unnatural, and it is by a 
happy instinct, that, in the midst of his perplexities, 
the English lawyer should feel attracted toward the 
study of Roman law, as a system which has the repu- 
tation of containing, in a compact form, the essential 
ideas of jurisprudence. Here, he may hope for help 
to distinguish the permanent phenomena of law from 
the transitory; and here he may expevt to find a series 
of leading conceptions which will enable him to reduce 
to comparative simplicity the endless details of his 
own system. 

Whatever have been the motives at work, a very 
prominent place has been assigned to Roman law in 
all the efforts which have been made of late years to im- 
prove the quality of legal education in England. Inthe 
newly founded examinations of the inns of court and 
in the London university, it is treated with due honor; 
while, in conjunction with English law and modern 
history, it has for some time formed a course leading to 
the B. A. degree of the older universities. The diffi- 
culties in the way of the prosecution of the study have 
hitherto been want of books—for most of the good 
books upon the subject happen to be written in Ger- 
man—and want of teachers. We have already re- 
ferred to the attempts which are being made to supply 
the former want, but the latter has as yet been very 
meagerly provided for. The reader upon the civil law 
to the four inns of court is bound to lecture also upon 
jurisprudence and upon the law of nations. Public 
lectures upon the subject are indeed delivered at Cam- 
pridge; but at Oxford, the university of Vaccarius and 
the home of the civil law degree, the chair of Roman 
law has for many years been treated by the eminent 
men who have occupied it as being practically a digni- 
fied sinecure. The new regius professor, Mr. Bryce, 
has, however, taken a new view of the possibilities of 
his office; and upon Saturday week he delivered an 
inaugural lecture, every way worthy of his reputation 
as the author of the Holy Roman Empire, and as one of 
the very few Englishmen who have studied the subject 
where it can be best studied in the country of Savigny, 
Puchta and Vangeraw. The lecture was upon the 
“study of Roman law;” and should the professor 
print it, as is customary, we believe it will be found to 
contain a complete, and, at the same time, a perfectly 
fair statement of the advantages derivable from an 
acquaintance with the civillaw. The study must stand 
or fall by its own merits. It is not long ago that the 
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college at doctors’ commons, and through it the right 
of practicing at the bar, at the admiralty and ecclesi- 
astical courts, was open only to those who had studied, 
or, at least, had taken a doctor’s degree in the law fac- 
ulty of one of the old universities. But this monopoly 
was swept away when the State took into its own 
hands the decision of matrimonial and testamentary 
causes. Nor can the civil law be said to have, in Eng- 
land, the direct practical importance which it possesses 
upon the continent. There the code of the Latin 
races are little more than adaptations to modern 
society of the rules of the Roman law, which, through- 
out Germany, besides its all-powerful influence upon 
the large class of scientific jurists, underlies and sup- 
plements, as the common law, all the various positive 
systems which prevail in different parts of the country. 

To study the Roman law is, therefore, on the conti- 
nent, to study the law under which one lives; but this 
is not the case in England. This great system has 
doubtless exerted, at different times, through the 
chancellors, through the church, and through the 
earlier judges, a vast influence upon our own law. 
But so thoroughly has our insular independence of 
character assimilated this influence that its traces are 
hardly to be recognized. Nor has any binding author- 
ity ever been attributed to the civil law in our ordinary 
courts of justice. The utility of aknowledge of Roman 
law, though it is indirect, is, however, indisputable. 
Mr. Bryce the other day asserted that if of two men, 
of equal ability, who were commencing their legal 
studies at the same time, the one were to grapple at 
once with English law, while the other devoted his 
first six months to Roman law, the latter would be 
found, at the end of three. months, to know, besides 
his Roman law, as much English law as the former. 
We believe that he would know more. Such a conge- 
ries of cases and statutes as constitutes the English 
system cannot be satisfactorily acquired without the 
help of those more general ideas which can be derived 
only from the science of jurisprudence or from Roman 
law; and Roman law, besides exhibiting most of the 
principles of jurisprudence in an easy intelligible form, 
also wresents us with instances of their application to 
daity life, ina manner the most in accordance alike with 
logic and with common sense. Again, as the meaning 
of an idea is most clearly expressed in several lan- 
guages, so is the precise character of a legal institution 
best understood by comparing it with the analogous 
institutions in another system; nor is any body of law 
so well adapted for this purpose by the clearness and 
definiteness of its structure as the Roman, where we 
may find “ written in large characters,” as Plato would 
say, those principles which, in our own books, are only 


here and there falteringly and imperfectly enunciated. 


The knowledge of such a foreign system serves not 
only to illustrate, but also to define our own. It is 
good not only for comparison, but also for contrast. 
If, however, it is to be serviceable in this way, it must 
be thoroughly mastered. Such inklings of Roman 
law as have hitherto been usual have often led to mere 
confusion of the boundaries of our own law; while 
the hap-hazard references to the digest which occa- 
sionally diversify the foot notes of an English text- 
book are wholly superfluous and contemptible. 
Besides, however, what may be called the domestic 
uses of the civil law, its study has a wider, though 
less indispensable, application. It was, we believe, 
Mr. Maine who, in an essay published a good many 
years ago, pointed out how the terminology of Roman 





law is the lingua franca, not only of the jurist, but 
also of the diplomatists of the continent. Till we 
acquire it, it is hardly possible for us to appreciate 
either the laws or the State papers of the other nations 
of Europe; and we must also find great difficulty in 
really understanding a system of international law 
which is the creation of men whose minds were imbued. 
with the jurisprudence of Rome. The same writer, if 
we are not mistaken, has also pointed out how the 
Roman system is the system of the future, to which 
we, though more slowly than other nations, are yet 
surely approximating, as we get rid one by one of the 
often irrational local customs which grew up after the 
fall of the empire. It is, in fact, in its full develop- 
ment, a system which, though it, professes to pursue 
what is just and fair, really comes to very much the 
same conclusions as were arrived at by Bentham in his 
pursuit of utility. It possesses, however, this element 
of superiority over the philosophy of Bentham, that 
instead of being elaborated by the genius of one man, 
it is the product of five centuries of the patient labor 
of the ablest intellects of the world. 

It is of the utmost importance that the advantages 
derivable from the study of the civil law should be 
well understood at the present moment, when the noble 
question of the training of lawyers, both professional 
and academical, has been opened up, and must be 
speedily solved, especially as it so happens that the 
academical curriculum generally is also under revision 
and may, therefore, be to some extent modified so as 
to meet the needs of the lawyer. The question of legal 
education is, in fact, two-faced. On one side it is related 
to initiation into actual professional practice; on the 
other side, to the general culture which is necessary 
for every highly educated man. The final preparation 
of the lawyer for his work will doubtless before long 
be confined to the proposed law university or law fac- 
ulty of London. His earlier literary and philosophical 
training will, it may be hoped, still take place at the 
older universities; but there are immediate subjects of 
study which would appropriately come after Thucy- 
dides and Aristotle, but before Roscoe, Archbold and 
Chitty. These subjects should be taught both in the 
London faculty and in the universities, and a man 
should have his choice of learning them where it might 
be most convenient to him. We mean jurisprudence 
and Roman law; and we may quote, in favor of the 
position which we would assign to them, the practice 
of the University of London, which obliges all its can- 
didates for a law degree to pass an examination in these 
subjects two full years before they are allowed to pre- 
sent themselves for examination in the laws of England. 

When in the University of Heidelberg, for instance, 
there are fourteen simultaneous courses of lectures in 
Roman law, it is high time that more provision should 
be made for its teaching by the inns of court than is 
afforded by the time which can be devoted to it by 
one reader, who is also reader in jurisprudence and in 
international law. This will probably be a question 
for the new institution which is to supersede the com- 
mittee of the inns of court in superintending the 
education of barristers; in the mean time there has 
been much stir in the law faculties of Oxford and 
Cambridge, the last instance of which is the admirable 
appointment to the Regius professorship at Oxford, to 
which we have already referred. Roman law only 
needs to be efficiently taught in England, in order to 
be acknowledged to be as useful to the practitioner as 
it is interesting to the jurist.—Saturday Review. 





THE ALBANY LAW JOURNAL. 


247 














BOOK NOTICES. 

Commentaries on the Criminal Law, by Joel Prentiss Bishop. 
Fifth edition, two volumes. Boston: Little, Brown and 
Company, 1872. 

Criminal law will always be one of the most interest- 
ing and philosophical branches of jurisprudence. To 
a laborious and deep thinker like Mr. Bishop, the depart- 
ment of criminal law presents exceptional attractions. 
The author of these volumes, therefore, writes like one 
not only well prepared for the work which he under- 
takes, but possessed of zeal and determination. Perhaps 
no other writer has made so comprehensive and exhaust- 
ive an analysis of criminal law from the adjudged cases ; 
and we are quite sure that no other writer has attempt- 
ed a series of works on the general subject of criminal 
law consisting of seven large volumes, of which the 
** Commentaries on Criminal Law ” forms two volumes; 
the ‘‘Commentaries on Criminal Procedure’”’ forms 
two more volumes, and the “‘ Law of Statutory Crimes,” 
soon to be published, forms another volume. The 
author tells us that this last-mentioned work will also 
be followed by another, in two volumes, which will be 
occupied with Precedents of Pleas and Indictments. 
If any thing further than this fact were needed to 
impress one with Mr. Bishop’s indefatigability and 
research, an examination of his ‘‘Commentaries on 
the Criminal Law” alone, would be more than suffi- 
cient. This work has been about fifteen years before the 
profession, and has met with continuous approval. It 
has gone through five editions, the last bringing it 
down to the present time in the citation of authorities. 
The matter has been re-arranged throughout ; some new 
topics have been added, and many of the old doctrines 
have. been presented in new lights and relations. 
A work of so long standing and so many editions 
prepared expressly by the author himself, cannot be 
otherwise than exhaustive in its line. Mr. Bishop’s 
style, mode of treatment and reliability are too well 
known to the profession to require any comment here. 
In his chapter on ‘‘ Books on Criminal Law’”’ the 
author attempts a very difficult task, viz.: a criticism 
of works kindred to his own, and direct rivals of his 
own for professional favor. His observations on the 
various works in criminal law are generally character- 
ized by good sense and forbearance, some times by 
appreciation, and occasionally by severity amounting 
almost to disdain. As an instance of this latter mode 
of criticism we may cite Mr. Bishop’s observations on 
the time-honored and valuable treatise of Mr. Whar- 
ton: “Itis after the common style of modern law- 
books, in which the digest overshadows the treatise!” 
* * * “Tf the author should give it a thorough revis- 
ion,embracing a fresh examination of all his authorities, 
he would, by increasing its accuracy, extend somewhat 
the length of its life.” Of Judge Lewis’s ‘“‘ Abridg- 
ment of the Criminal Law of the United States”’ Mr. 
Bishop says: ‘‘ It was an effort, however, too hasty to be 
permanent, and though the book has become scarce and 
not easy to be obtained, it has never been printed in a 
second edition.’’ Of Bennett and Heard’s “ Leading 
Cases in Criminal Law’ our author rather curtly 
observes that it “is a work of a well-known sort, and 
well executed for the kind.” This kind of treatment 
may be all proper and deserving, and may be very 
appropriate for the reviewer, but it sounds too much 
like praising one’s self by running down one’s neighbors 
and is quite out of place in a grave, philosophical and 
elaborate treatise like the ‘‘Commentaries on Crimi- 
nal Law.” But what would be assumption ina new 





and less able writer will not be so regarded in Mr. 
Bishop; and what would be regarded as unpardonable 
in an author of less authority and reputation will be 
pardonable in the author of the best work on “ Crimi- 
nal Law”’ ever published. 


Ecclesiastical Law_in the State of New York. By Murra 
ot ee New York : Pott & Amery (now Pott, Young 
0.), 


The Ritual Law of the oe ‘ead Murray Hoffman. New 

Yerk: Pott, Young & Co., 

These are companion books, although each is com- 
plete without the other. As the author says in his 
preface to Ecclesiastical Law in New York, “ questions 
connected with the incorporation of religious societies, 
under the statutes of the State of New York, have 
come frequently, of late years, before our courts of 
justice. These questions are often influenced by the 
ecclesiastical system of the church or body in connec- 
tion with which they arise.’’ The recent adjudications 
in the various States, and in the supreme court of the 
United States, have demonstrated that the ecclesias- 
tical law of a denomination will be enforced by the 
civil courts in all material matters. A well-settled 
ecclesiastical law is, therefore, a desirable thing for 
each denomination, and a knowledge of such law, con- 
veyed in such a concise, clear and logical manner, as is 
done by Mr. Hoffman, is equally desirable. In ‘* Eccle- 
siastical Law in New York,” the author sets forth 
“the statute law, the decisions of courts of justice, 
and such ecclesiastical regulations as are useful in 
explaining the positive law and its mode of execu- 
tion,’’ together with an historical notice of ‘all those 
churches which had a place of any importance in the 
colony before the Revolution.’ This work includes 
the laws of organization and government of the Pro- 
testant Episcopal Church, the Dutch Church, the 
Presbyterian Church, the French Church, the Lutheran 
Church, the Roman Catholic Church, the Reformed 
Presbyterian Church, the Associate Reformed Church 
of New York, the Methodist Episcopal Church, the 
Quakers and the Shakers; and contains a variety of 
information on burying-grounds, cemeteries, vaults, 
pews and pew-holders, disturbance of religious wor- 
ship, etc. To that very large and powerful class in 
America which are connected with the ‘ Episcopal ”’ 
Church, the ‘“ Ritual Law of the Church”’ will be of 
especial interest. This volume considers the applica- 
tion of the ritual law to the communion and baptismal 
offices, and is provided with notes upon Orders, the 
Articles and Canons of 1603. These two admirable 
works upon a subject which for the last decade has 
occupied a large place in the religious and legal mind, 
cannot fail to be of service to the public and the 
profession. 


The Practice at Law, in Bently and in S, 
all the Courts of Record in the € of 
appropriate forms. B William Wait, Counselor at Law. 


Proceedi: 
New ceria 


ol.1. William Gould & Sons, Albany, N. Y., 1872 

Under the practice, prior to the Code, we had three 
volumes of the practice at law by Burrill, one by Gra- 
ham upon the same subject, and two in equity by 
Barbour. Since the Code we have had two volumes 
upon the equity practice by Mr. Van Santvoord, two 
by Tillinghast and Shearman, two by Mr. Whittaker, 
and three by Tiffany and Smith upon the practice 
generally, and two upon special proceedings by Crary. 
A complete and harmonious work upon law, equity 
and special proceedings, by the same author, was very 
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much needed. Indeed, under the patchwork of so 
many authors, it was almost impossible for a student 
to learn what the practice upon a question of any 
intricacy was, and the practitioner frequently found 
himself at a loss to find what he desired. Mr. Wait 
had had much experience in compiling a digest of the 
New York reports, and annotating its Code, and was 
peculiarly fitted for the task of preparing the much 
needed work. We were pleased at his announcement 
that he would undertake it, and we are not disap- 
pointed in the first volume, which is now before us. 
His work will, as it deserves, become the standard, 
and we may now hope, after twenty-five years’ opera- 
tion of the Code, on the completion of his work, for 
some degree of uniformity in the practice throughout 
the State. We have delayed noticiug this volume 
until we could examine it somewhat thoroughly. We 
have done so and find it very full, accurate and well 
arranged. It has an excellent index of over 100 pages— 
a matter of great importance in a hand-book of practice, 
to which reference must constantly be made at special 
term and at nisi prius. 

There is one promise that the author makes in his 
preface that it is to be hoped he will conclude, on 
further reflection, not to fulfill, that is, to give in asub- 
sequent volume a complete code and a set of rules of 
the courts. There are some six or eight late editions 
of the Code already extant— quite enough surely to 
supply the demand—and to tack another to Mr. 
Wait’s work would not add to its value, but only serve 
to swell the size or number of the volumes. Such 
padding is unjustifiable. 


——49¢—_——— 


The New York Registry Law.—The registry law 
passed by the last legislature of this State has been 
published by Messrs. Weed, Parsons & Co., with full 
instructions and forms for registers and also instruc- 
tions for inspectors of election. Members of boards of 
registry and inspectors will find this little pamphlet 
of great value in the discharge of their duties. 


—_++—___—_. 


CORRESPONDENCE. 
Epi1Tror ALBANY Law JOURNAL : 

In the article in your journal of 7th September, 1872 
(6 Albany Law Journal, 149), entitled ‘‘ What consti- 
tutes promise of marriage,’’ is discussed, somewhat, 
the law of what is evidence of a promise of marriage, in 
an action for the breach of such promise. It is there 
shown that it was very early settled by the ‘courts that 
the plaintiff might prove, in such action, such facts 
and circumstances in connection with, or having rela- 
tion to, the parties, as would naturally and usually 
exist under a promise of marriage between them, and 
that the jury might then say, from such testimony, 
whether or not the parties had, behind all that, in fact, 
made such promise. 

A promise of marriage is of so delicate and private a 
nature that it is usually breathed only by the parties 
making it. It is known, therefore, to them only. In 
an action for the breach of such promise, when the 
courts settled the above as the law, the parties could 
not testify. The courts, therefore, held as they did, 
from the necessity of the case. 

But now, in the States where, by statute, the parties 
to an action go upon the stand and testify as witnesses 
in the case, has the above principle of law any applica- 
tion * 





Where, for instance, in an action for a breath of 
promise of marriage, the plaintiff is a witness in the 
case, she testifies—or which is the same practically, 
can testify — directly and specifically as to the promise, 
or as to what passed and occurred between her and 
the defendant, which it is claimed constitutes the 
promise. Now, after a plaintiff has done this, I ap- 
prehend that it would not be competent for her to 
then give in evidence such facts and circumstances as 
usually accompany a promise of marriage, and ask 
that the jury may infer from these facts and circum- 
stances, and behind them, a promise of marriage, in 
the face of her testimony as to the promise. The 
promise that she testified to is the one she must abide 
by. Can she ask that any other may be inferred ? 

Such facts and circumstances usually accompanying 
a promise of marriage, as corroborate the plaintiff as 
to the promise testified to by her, may be given in evi- 
dence for that purpose. But can they for any other ? 

Have not, therefore, the circumstances from which 
a promise of marriage might be inferred, before the 
statute enabling parties to testify, become since that 
statute, corroborating testimony only, and sv*,ect 
to the rules of such testimony, in its introduction to 
the jury ? P. 

TIFFIN, Ohio. 

meee 
FOREIGN NOTES. 


Sir John Duke Coleridge, and other distinguished 
jurists of England, are advocating, in the newspapers, 
a codification or digest of the laws of England, similar 
to the (‘ode of New York. —The ex-Emperor, Napo- 
leon, has been sued for breach of contract by the pub- 
lishers of his work on Julius Cesar. The case will be 
tried before the first chamber of the civil tribunal at 
the next term. —The German government has issued a 
second circular, in still more threatening terms than 
the original one, against immigrants, who, it declares, 
will be treated as outlaws, over whom special surveil- 
ance and supervision has been instituted. Despite the 
menaces of the government, immigration from Ger- 
many has been slightly affected. —From a recent 
report made by M. Depeyere, upon the work done by 
the various courts-martial of France up to July 15th, 
it appears that more than 90,000 Communists have 
been condemned by the French courts, of whom 72 
were sentenced to death, 192 to penal servitude, 952 to 
transportation and confinement in a fortress, 3,089 to 
simple transportation, 1,130 to detention, and 302 to 
banishment. — During the recent meeting of Emperors 
in Berlin,the subject of the inviolability of private prop- 
erty at sea, in time of war, was considered by Prince 
Gortschakoff, Count Andrassy and Prince Bismarck. 
It was regarded as a good omen for the final establish- 
ment of the principle that the governments of the 
United States, Austria, Germany, Russia, Italy and 
Holland were united in its support. 

———_+- oo —_- 

In view of the continued increase of crime among 
the young men of San Francisco, the grand jury, in 
their recent report, devoted a considerable space to 
impressing upon parents the duty of restraining their 
boys from frequenting the public saloons of the city. 

The London Times published letters, signed by the 
Governor and Executive Council of Maine, and by 
Messrs. Hamlin, Morrill, Frye and Blaine, setting forth 
the good effects which have been produced by the 
enactment and enforcement of the Liquor law. 
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LAWYERS’ INCOMES. 

From time immemorial lawyers have been popu- 
larly regarded as an overpaid and greedy set of fel- 
lows; and many hard things have been said and 
written of their avarice and extortion. But as a rule 
they have never been, and are not now, well paid nor 
greedy nor avaricious. Much of this evil report has 
come from the jealousy usually felt by those com- 
pelled to do manual labor toward those who labor 
with their brain. We believe it to be a fact that the 
majority of those who have won the highest places 
at the bar have been remarkable for their liberality 
to their clients, and for carelessness of their own pecu- 
niary interests. 

Lord Bolingbroke, in a moment of despondency, 
said: ‘There have been lawyers that were orators, 
philosophers, historians ; there have been Bacons and 
Clarendons, my lord; there shall be none stich any 
more, till in some better age, men learn to prefer 
fame to pelf, and climb the vantage ground of general 
science.” There is a grain of truth in this, for no 
lawyer can hope for “fame” or “pelf” either, who 
neglects to “climb the vantage ground of general 
science,” But is it not asking too much to ask the 
lawyers to give up the “pelf” when all the rest of 
the world is racing for it? If they do their work 
honestly and thoroughly they are worthy of their 
reward. Fame is of course to be desired. To have 
our merits appreciated two or three centuries hence, 
long after what was once our mortal substance is 
“stopping a beer barrel,” is a very pleasant notion 
to entertain ; but one who labors for that alone is not 
unlike Verdant Green who, in a drunken freak, buried 
the college plate in the quadrangle “to provide for 
posterity.” 

An income of eight or ten thousand a year, argent 
comptant, carries along with it many solid advantages, 
and the lawyer who can command this has no reason 
to consider his a hard lot, because posterity may not 
assign to him, in the Temple of Fame, so lofty a niche 
as Milton occupies, who sold his Paradise Lost for 
£15, or as Rembrandt tenants, who was obliged to 
feign his own death before his pictures would provide 
him a dinner. There is a deal of truth in that homely 
proverb, ‘Solid pudding is better than empty praise.” 
The reputation which wins current value during life 
is more useful to the possessor than honor which 
comes after death, and which comes as David says in 
the “ Rivals,” “Exactly when we can make shift to 
do without it.” 

The fees of the lawyers of antiquity were not, it 
seems, large, unless we go away back to the lucky 
Isocrates who was said to have received one fee of 





twenty talents, about $18,000 of our money, for a 
speech that he wrote for Nicocles, King of Cyprus; 
but kingly clients, and such kingly clients, have been 
exceedingly rare in the world’s history. In the year 
1500, 3s. 4d. was thought to be a sufficient fee to a 
sergeant for advice to the corporation of Canterbury 
regarding their civic interests, and only a little later 
the wealthy Goldsmiths’ Company liberally rewarded 
a sergeant, “learned in the law,” by a fee of 10s. 
and that for services in an important matter. From 
the “Household and Privy Purse Expenses of the 
Le Stranges of Hunstanton,” it appears that noble 
house paid to Mr. Knightly 8s, 11d. “for his fee, and 
that money yt he layde oute for suying of Simon 
Holden,” and the same lawyer also received at another 
time, 14s. 3d. “for his fee and costs of sute for iii, 
termes,” 

It is recorded of Sir Thomas More that he “ gained, 
without grief, not so little as £400 by the year,” and 
this income, partly made up from the emoluments of 
his judicial appointments, was said to be a very consid- 
erable one, and equaled by but few of the bar. 
In Elizabeth’s reign a fee of ten shillings was the 
ordinary reward, and the fact that the ten shilling 
piece was called an “angel,” led to that witty saying, 
then common, that “a barrister is like Balaam’s ass, 
Elizabeth’s 
solicitor-general received but £50 and the king’s 
counsel to James I, only £40 a year, with an allow- 
3ut these were only a kind of 
retaining fee, and smaller fees were paid for business 
done. When Francis Bacon was James’ attorney. 
general, at an annual salary of only £81 6s. 8d., he 
managed to make £6,000 per year, a princely income 
indeed in those days. 

Maynard, the great parliamentary lawyer of 
Charles I’s time, received on one round of the 
western circuit £700, which Whitelock, a contempo- 
rary, believed “was more than any one of our pro- 
fession got before.” 

In Charles II's time a thousand pounds a year was 
considered a good income for a successful practitioner, 
but the great advocates and leaders made anywhere 
from two to four times that amount, and Sir Francis 
North, attorney-generai, received from private and 
official business nearly seven thousand pounds. He was 
avaricious and grasping, and made every penny count. 
In the “ Life of Lord Keeper Guildford,” Sir Francis’ 
method of gathering his fees is thus described: 
“His business increased, even while he was solicitor, to 
be so much as to have overwhelmed one less dexterous ; 
but when he was made attorney-general, though his 
gains by his office were great, they were much greater 
by his practice; for that flowed in upon him like 
an orage, enough to overset one that had not an 
extraordinary readiness in business. His skull cap 
which he wore when he had leisure to observe his 
constitution, as I touched before, were now destined 
to lie in a drawer to receive the money that came in 


only speaking when he sees the angel.” 


ance for stationery. 
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by fees. One had the gold, another the crowns and 
half crowns, and another the smaller money. When 
these vessels were full they were committed to his 
friend (the Hon. Roger North) who was constantly 
near him, to tell out the cash and put it into the bags 
according to the contents.” 

Sir John Cheshire, King’s Sergeant, made, about 
the year 1720, an average annual income of 3,246/, 
and Mr. Jeaffreson, in his charming “ Book about 
Lawyers,” gives the following statement of the grow- 
ing fortunes of Charles Yorke: “1st year’s practice 
at the bar 1217; 2nd, 2017; 3d and 4th, between 300/ 
and 400/ per annum; 5th, 7007 ; 6th 800/ ; 7th, 1,000/ ; 
9th, 1,6007; 10th, 2,5007.” While solicitor-general 
his income for one year reached 5,000/, and his re- 
ceipts during the last year of his attorney-general- 
ship amounted to 7,322/, a goodly income surely even 
for an attorney-general. But Lord Eldon, who used 
to tell the story that, during the first year after his 
call to the bar, he only received a little over half a 
guinea, did even better than Yorke, for it appears 
from his fee-book that during his tenure of the attor- 
ney-general’s office his receipts some times exceeded 
12,0007 a year. Lord Kenyon’s income before his 
elevation to the bench was estimated at about 8,000/, 
and yet he was so penurious that it was said to be 
impossible to tell whether his trowsers were cloth 
or leather, so greasy were they. 

Erskine’s rapid rise and brilliant career are well- 
known. Within eight months from his call to the 
bar he received the splendid fee of £1,000 from 
Admiral Keppel; and, in latter years, when he had 
become the first advocate of England, his receipts 
were estimated as high as £12,000 a year, but this is 
probably a little too high. Edward Law’s retainer 
for the defense of Warren Hastings brought with it 
£500, a sum not unworthy the princely fortune of 
the great Indian. 

Of the receipts of the great lawyers of this coun- 
try, there is hardly data enough to speak with exact- 
ness. Choate’s income, or rather the value of his 
professional business, has been put at, $18,000, but he 
was so indifferent to pecuniary matters that he prob- 
ably did not receive, in hard cash, much above half 
that sum. Webster’s income while at the bar is said 
to have been about the same; not large incomes 
surely for two such eminent lawyers in a great com- 
mercial city like Boston. But matters have mended 
even in Boston, and there are lawyers there to-day 
whose incomes from their profession are double those 
of Webster and Choate. 

In New York there are two or three of the “lead- 
ers” of the bar who pocket annually, or at least have 
during the eight or ten palmy years just past, any- 
where from fifty to one hundred thousand dollars. 
But these are exceptional cases, and there are prob- 
ably not fifty lawyers in New York, whose income, 
from their regular business, reaches ten thousand per 


The rank and file of the profession in this country 
do not make on the average three thousand a year, 
and a young man that has worked himself into a bus- 
iness worth two thousand a year is thought to have a 
very flourishing practice. There are of course many 
who have done better, while on the other hand there 
are many who have done worse. 

It is a popular impression that the speaking law- 
yers, those who appear in court and have their names 
connected, in the newspapers, with the trial of causes, 
are the ones who reap the golden harvest, but this is 
by no means always the case. ‘“‘ Office business,” as 
it is here called, is quite as profitable as “ court busi- 
ness,” and he who confines himself to the routine of 
office practice is apt to have in the end quite as much 
money, if not as much eclat, as he who devotes his 
energies to the more brilliant duties of the court 


room, 
——— #>e —— 


UNANIMITY OF JURIES. 

There is a growing feeling of dissatisfaction with 
the system of trial by jury as it now exists, partic- 
ularly in criminal cases ; but such a strong hold has this 
system ‘got on the reverence and superstition of the 
average Anglo-Saxon mind, that it will be years before 
any very radical change will be effected. The jury 
that Blackstone had in mind when he wrote his 
extravagant eulogy must have been a very different 
thing from that which now-a-day sits to try our 
Coles and McFarlands. But we do not see that the 
general system can be much improved by statute 
without an entire revolution in the plan. Men of 
intelligence, honesty and sound judgment are cer- 
tainly required to make a creditable jury, but they are 
also required to be free from bias and previous con- 
victions — to be blind, like justice, to all but the even 
balancing of the scale. Now, in these days of many 
newspapers, when we have served up for us with our 
breakfast a full and detailed account of every grave 
crime perpetrated the day before or the night before, 
anywhere in the land, such a jury is almost an im- 
possibility ; literally so if the case be a causé célébre. 
And it will be a matter of surprise and shame to any 
intelligent American to enter a court room, where 
such a cause is on trial, that the lives and liberties of 
men are left to the keeping of twelve such blockheads 
as usually constitute the jury. 

But, while these things must be yet for a time, 
there is no good reason why we should continue to 
require the jury to be unanimous in order to find a 
verdict. It seems absurd that all the trouble and 
tribulation and expense of the trial of an Edward 
Stokes, or a Mrs. Hyde, must be again incurred because 
one or two men could not or would not agree with 
their associates. It seems unreasonable that the 
rights of a party, in questions of a doubtful and com- 
plicated nature, should depend upon his being able to 
satisfy each of twelve persons, that one particular 





annum. 





state of facts is the true one. 
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It is not to be expected that men, who came up 
from weighing their butter and cheese to a court of 
justice to weigh the evidence in a complicated case, 


should always or usually arrive each and every one at 
the same conclusion, but the necessity of returning a 
unanimous verdict must, and does, lead to improper 
compromise among the jurors of their respective 
opinions. The compromise may not often (though 
it has been known to be sometimes) be determined 
by the result of a game of “seven up” or “old 
sledge,” yet, if it be effected against the solemn con- 
victions of any one man, it is in violation of his oath, 
against the interests of justice, and a gross defeat of 
the object of requiring unanimity. 

There is another potent reason why unanimity 
eught not to be required. It not infrequently hap- 
pens —as those familiar with courts and juries well 
know — that, despite the safeguards of the law, a 
friend of one of the contending parties, or at least 
one actuated by partial motives, succeeds in getting 
upon the jury, and it is obvious that, under the present 
system, such a thing must tend to produce a corrupt 
verdict or an irreconcilable difference. 

On the other hand, however, the necessity for 
unanimity carries with it one most valuable advan- 
tage. In the event of any difference of opinion, it 
secures discussion; it is not possible to come to a 
conclusion at once, and any one dissenting person 
can eompel the other eleven, fully and calmly to 
reconsider their opinion. 

But there seems to be no good reason why, after a 
certain period of time sufficiently long to insure rea- 
sonable discussion, the jury, if still in disagreement, 
should not be excused from the necessity of giving a 
unanimous verdict. The sole object of the present 
system can be accomplished, and the many objections 
to it obviated, by providing that a jury shall be kept 
in deliberation for twelve hours if they cannot sooner 
agree upon a unanimous verdict; and that, at the 
expiration of that time, if any nine of them concur 
in giving a verdict, such verdict shall be received as 
though it were the verdict of the twelve. 

The system of requiring a majority verdict has 
been thoroughly tried in Scotland, and Lord Neaves, 
an eminent Scotch judge and jurist, has only recently 
spoken in high praise of the success of that system. 
It is time that we gave this matter attention in this 
country. The interests of justice demand a change 
of the existing law upon the subject, and we enter- 
tain some hope that our legislative Solons will heed it 
during the coming winter. 

— 6 ———— 
THE WORK OF THE STATUTE REVISION 
COMMISSION. 

The commissioners engaged in revising the statute 
laws of this State have issued another portion of their 
work “for distribution to the judges and others, for 
he purpose of receiving suggestions before the final 





review of the work by the commissioners, and its 
submission to the legislature.” The part now issued 
contains four chapters; the fifth, sixth, seventh and 
eighth, each of which is subdivided into titles. The 
fifth chapter treats of the “Commencement of and 
parties to civil actions;” the sixth, of “ Pleadings in 
courts of record, including counterclaims;” the sev- 
enth, of “‘ Provisional remedies in civil actions gener- 
ally;” the eighth, of “ Miscellaneous interlocutory 
proceedings and regulations of practice.” 

This brief synopsis will indicate that this is a very 
important portion of the commissioners’ work, and 
one of real interest to every practitioner ia the State. 
On a casual perusal of its contents one is apt to be a 
little startled at the numerous and sometimes impor- 
tant changes they have made in our existing Code of 
Procedure, but one finds on more careful examination 
that these changes do not, in the main, vary, to ary 
important extent, the provisions of our present law. 
The commissioners say in their introductory remarks: 
‘“‘The chapters now published propose more additions 
to the existing statutes, and greater changes in their 
structure, than will probably be found in any other 
portion of the third part of equal length. This remark 
is particularly applicable to those portions which re- 
late to subjects treated of in corresponding provisions 
of the Code of Procedure; and a hasty examination 
of the following pages may lead to the suspicion that 
the proposed amendments to that statute go beyond 
the directions of the act under which we were 
appointed, and the resolutions adopted by the com- 
mission in September, 1871, as stated in the majority 
report made to the last session of the legislature. 
But we are confident that such a suspicion will 
vanish upon a careful and unprejudiced examination 
of the work. This will show that we have scrupu- 
lously refrained from proposing any radical changes 
in the Code; and that, except where its defects were 
very glaring, our amendments are merely such as 
were required either to carry out the principles upon 
which it was framed, by supplying its omissions and 
imperfections in matters of detail, or to remove the 
excrescences which have grown around 1t in conse- 
quence of party legislation, or to settle the many 
vexed questions which have arisen upon particular 
provisions, or to harmonize its enactments and those 
of the Revised Statutes, in cases where they relate, 
either in whole or in part, to the same subject.” 

Our present Code of Procedure is by no means a 
model. Being in the beginning nothing more than 
the incomplete report of the code commissioners, it 
has been so patched and tinkered by subsequent 
legislation that its own fathers, were they now to see 
it for the first time since its adoption, would hardly 
recognize in it the offspring of their brain. But such 
as it is, we have got used to it; and this, with that 
feeling that many entertain against change, good or 
bad, this “let-well-enough-alone” spirit will lead 
them to deprecate the well-meant endeavors of this 
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commission. But this is not the spirit that leads to 
reform and progress, nor that in which the report 
and suggestions of the commission should be exam- 
ined and judged. 

The first noticeable change made by the commis- 
sioners is in the form and contents of a summons. 
Sections 407, 408 and 409 of their revision read as 
follows : 

§ 407. Such summons (exclusive of the superscrip- 
tion) must be substantially in the following form, the 
blanks being properly filled up: 


“The People of the State of New York, 

To : “You are hereby summoned 
to appear in the court , Within twenty days 
after service of this writ, exclusive of the day of ser- 
vice, to answer the complaint of , in a civil 
action” (if, in the supreme court, add “triable in the 
county of >’); “‘and, in case of your failure so to 
appear, judgment will pass against you by default. 

** Witness , one of the justices”’ (or 
“judges”’) “of said court” (or “county judge,” or 
otherwise, as the case may require), “‘ the 
day of , in the year eighteen hundred and ‘ 

**§ 408. In the cases specified in the next section the 
plaintiff must either serve, with the summons, a copy 
of the complaint, and a notice that it is such acopy, 
or he must annex or subjoin to, or indorse upon, the 
copy of the summons served upon the defendant a 
notice that, in case of default, judgment will be taken 
for a specified sum of money, corresponding with the 
sum for which the complaint demands judgment. The 
consequences of a failure to comply with the foregoing 
provisions is, that the plaintiff cannot take a judgment 
by default, without a special application to the court 
for leave so to do, which, if the defendant has appeared, 
can be granted only upon notice and payment of de- 
fendant’s taxable costs.” 

*§ 409. The cases referred to in the last section are 
those where the complaint sets forth one or more 
causes of action, each consisting of the breach of an 
express contract to pay, absolutely or upon a contin- 
gency, a sum or sums of money, fixed by the terms of 
the contract, or capable of being ascertained therefrom 
by computation only, or an express or implied contract 
to pay money received or disbursed, or the value of 
property delivered, or of services rendered, either to 
or for the use of the defendant ora third person, and 
thereupon demands judgment fora sum of money only. 
This section includes cases where the breach of the 
contract set forth in the complaint is only partial, or 
where the complaint shows that the amount of the 
plaintiff’s demand has been reduced by payments, 
counterclaims or other credits.” 


Such is the scheme proposed by the commissioners 
as a substitute for the summons now in use. In 
defense of their plan they say as follows: 

“The leading features of the system proposed by 
us, as contrasted with the existing system, are the 
following: First, By our scheme every action is to 
be commenced by precisely the same kind of sum- 
mons; whereas now the statute contemplates the use 
of four different kinds; and, as no particular form 
for either of the four has been prescribed by statute, 
rule or settled usage, every law stationer follows his 





own fancy in the preparation of the blanks therefor 
which he supplies to the profession, and which are 
used accordingly. Secondly, The form of the sum- 
mons, which we propose, is not only preferable as a 
matter of taste, to the best form which can be pre- 
pared under the existing system, but it is never un- 
truthful or deceptive, as the existing statute requires the 
summons to be in many cases. Thirdly, A clear and 
distinct definition of the cases, where the defendant 
must be expressly notified of the consequences of his 
default, is substituted for the vague expression used 
in section 129 of the Code, and the penalty for the 
plaintiff’s omission in that respect is distinctly stated 
and made to correspond exactly with the defendant's 
damages in consequence thereof, according to the 
theory of the requirement. 

“We feel sure that we are merely echoing the voice 
of a large majority of the legal profession when we 
say that the advantages derived from section 129 of the 
Code in its present form are chiefly reaped by “ sharp 
practitioners” seeking the costs of a motion, and by 
defendants seeking to stave off judgments for honest 
debts. An examination of the corresponding pro- 
vision of the first Code of Procedure (code of 1848, 
section 108), will show that the existing section 129 
represents only one feature of a system which had, 
at least, the merit of completeness; but the correla- 
tive feature was lopped off by the legislature of 1849. 
Thus diverted from its original purpose, the only 
merit which it retains is, that it theoretically prevents 
a defendant, who owes a plain iff an honest debt, 
which he is unwilling to contest, from being exposed 
to a judgment by default for more than he really owes. 
Questionable in its practical operation, as this advan- 
tage seems to one of us, we all agree that we ought 
not to propose the total abrogation of the provision; 
but its substance can be preserved without retaining 
the present unnecessary and perplexing variety in the 
mode of commencing actions. 

“We need not argue that the existing definition of 
the cases where the defendant must be thus notified 
ought to be considerably improved. Scarcely any pro- 
vision of the Code has given rise to more perplexity and 
unprofitable controversy than subdivision 1 of section 
129. To this day, after the Code has been in operation 
nearly a quarter of a century, many questions arising 
under this section remain unsettled; and it is often 
impossible for the best practitioner to determine 
whether his summons should be under the first or the 
second subdivision, without a careful reading of the 
adjudged cases, and some a@ priori reasoning. We 
trust that our proposed definition will command the 
approbation of the legislature and the profession. We 
have so drawn it as to comprise substantially the 
cases where the clerk could compute the damages 
upon a default before the adoption of the Code, 2 R. 
S. 356, §$1 and 2; 2 Edm. 368, and other cases to 
which the principle has been extended, by satisfac- 
tory adjudications, under the existing statute. 
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“Tt is a singular fact that the Code, which bases its 
chief claim to superiority over the former system 
upon its simplicity and freedom from all fictions, not 
only makes, in many cases, the proper mode of com- 
mencing a suit the most perplexing question arising 
in the course of the litigation, but often compels the 
practitioner to commence his suit with an unneces- 
sary fiction of its own devising. For in most cases 
under the second subdivision of section 129, and in 
many under the first, the summons states an untruth, 
because it always requires the defendant to serve his 
answer within twenty days; whereas if no copy of 
the complaint is served therewith, he is only required 
to appear and demand a copy of the complaint within 
that time. Justice to the late commissioners on prac- 
tice and pleadings requires the statement that this 
blunder also had its origin in the partial adoption of 
a scheme which, if not the best that could be devised, 
was at least consistent and harmonious. See their 
original report, section 109.” 

We have given this lengthy extract that the rea- 
sons which induced the commissioners to make the 
change might be fairly presented with their plan. 
But, plausible as may be those reasons, they have not 
convinced us that the system now proposed is for the 
better. By their scheme they allege that “every 
action is to be commenced by precisely the same 
kind of summons;” but, if this be an advantage, 
which we doubt, is it true? Their summons, literally 
speaking, is the same for all actions, but in certain 
cases where the complaint is not served with the 
summons, a notice is to be tacked to, or indorsed 
upon, the copy of the summons served, and it in 
effect becomes another kind of summons. It is doing 
little more than taking out of our present summons 
for money the specification of the sum demanded, 
and making it a sort of postscript or addendum. It 
is true that there has been considerable difficulty in 
always determining what “an action arising on con- 
tract for the recovery of money only” is or is not, 
but that difficulty could have been obviated by mak- 
ing the first subdivision of section 129 of the Code 
more explicit. 

The commissioners state that their form of sum- 
mons is “preferable as a matter of taste.” We do 
not so regard it; but, then, de gustibus non est dis- 
putandum. Nor are we quite sure that it is never 
untruthful or deceptive, as the commissioners state. 
For instance, their form of summons requires the de- 
fendant “to appear * * * within twenty days * * * 
to answer the complaint,” etc.; but by their section 
411, if a copy of the complaint is served with the 
summons, the defendant must demur or answer within 
the time, wherein the summons only required him to 
appear. While, according to their showing, our pres- 
ent form of summons may require a defendant to 
answer within twenty days, when, in fact, he is only 
obliged to appear and demand a copy of the complaint 
within that time, the form proposed may require a 





man only to appear within twenty days, when, in 
fact, he is bound not only to appear, but to answer 
also. This is, of course, merely a technical criticism, 
but the commissioners have amply justified it by their 
criticism of the Code. 

There is another matter that we would call atten- 
tion to here. Our present Code requires the sum- 
mons to state, if a copy of the complaint is not served 
with it, where the complaint is or will be filed. The 
completed Code of 1850 required a copy of the com- 
plaint to be served with the summons, unless the com- 
plaint itself be already on the files of the court, and in 
the latter case the summons was to state where the 
complaint was filed. The present revision contains 
no requirement as to filing complaint. The require- 
ment in our Code, that the summons must state where 
the complaint is, or will be filed, is a mere nullity, as 
there is no requirement that the complaint shall be 
filed; but we should be glad to see incorporated in 
this revision a requirement similar to that in the com- 
pleted Code. If the complaint is not served, it should 
be filed before the summons is served, and the sum- 
mons should state where. The reason for this is well 
stated by the code commissioners, and is briefly this : 
That if the complaint is on file where the defendant 
may find it, he can determine for himself, in most 
cases, without the interposition of a lawyer whether 
there be any occasion for him to make a defense. As 
the matter rests in the revision before us, if the 
complaint be not served, and the defendant wishes 
to see a copy of it, he must employ a lawyer in 
all cases, as section 471 makes provision for a dee 
mand of a copy only by an attorney. This is, of 
course, good for attorneys, but this revision is made 
for the people and not for attorneys only. 

The code commissioners say, in their report of 
1850, “If it be objected that there are cases of great 
urgency, not admitting of the delay incident to the 
preparation of a complaint, it is to be answered that 
such cases are very rare; that an arrest or other pro- 
visional remedy cannot, in any case, be had, without 
an affidavit, which requires as much time as a com- 
plaint, and that formerly no serious embarrassment 
resulted from requiring a bill to be filed before an 
injunction was issued.” 

We shall notice some of the other provisions of this 
revision in a future article; but we take occasion to 
say here that the work, as now issued, in parts, is 
only a draft, and that it will be again carefully gone 
over by the commissioners, and such amendment 
made as may be required. 


—— — ae —_ 


It is stated in the newspapers that Oliver Wendell 
Holmes, Jr., has been selected as one of the lecturers 
in the Harvard law school. Mr. Holmes has been con- 
nected, we believe, with the American Law Review 
from its commencement, and for the last year or more 
has been one of its editors. 
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CRIMINAL IRRESPONSIBILITY OF THE 
INSANE.* 

That every murderer is presumably a madman is a 
comfortable doctrine which men are naturally much 
inclined to accept. To admit that a horrible crime 
has been deliberately committed by a human being, 
is indirectly to reflect on ourselves, especially if the 
criminal, as a refined and educated person, represents 
human nature at its best. Our self-complacency re- 
ceives a shock, and we are easily persuaded to believe 
in the existence of insanity, which, by disallowing 
to the criminal the possession of a nature such as 
ours, relieves us from an inference unflattering to 
ourselves, Pity and mercy toward a fellow creature 
do something to strengthen the tendency, and the 
result is that public opinion, which on a subject like 
this should be based on the surest ground, is com- 
mon!'y formed without consideration of the necessities 
of criminal justice, which ought exclusively to govern 
the question. 

The mind has first of all to be disabused of the 
idea, which is unfortunately the whole rationale of 
punishment to many persons, that criminals are 
punished because they deserve it. The proposition is 
one of those which, though never expressed, are 
tacitly recognized in the conclusions arrived at. To 
express it is to confute it. The criminal law under- 
takes no such divine office, as any one may discover 
for himself by running over in his own mind the lists 
of offenses of which the law does and does not take 
cognizance. Perhaps the offense of ingratitude is 
more generally and more justly reprobated by the 
world than any other. Yet the law has no punish- 
ment for it; while it punishes severely the taking of 
a loaf of bread by a man in the pangs of hunger, an 
offense which the world would pronounce most 
The law, therefore, clearly punishes on very 
It has undertaken the 


venial, 
different grounds from desert. 
duty of preserving public order, and it punishes such 
acts as endanger order to prevent their occurring 
again, or, as it is commonly expressed, for the sake 
of the deterrent effect of the punishment. 

To insure that the deterrent effect of punishment 
shall be complete, the law has to provide as nearly as 
possible that punishment shall follow the commission 
of crime with certainty. It necessarily does harm to 
the cause of order that a crime should be unpunished. 
In the Eltham case, for example, it was clear that a 
murder had been committed, but the fact has not 
been brought home to any one. The public sense of 
security is therefore diminised, and crime is encour- 
aged by the evident uncertainty of punishment, But 
take the common case in which it is quite clear who 
did the deed, but the defense of insanity is relied on 
to exempt the perpetrator from punishment for it. 
The deed done has outwardly all the appearance of a 





* From the Law Magazine and Review. 


criminal act committed by a person in his senses, 
The fact of the crime has made a certain impression 
on the public mind, and it is for the criminal law to 
see that the effect of that impression is corrected. If 
the perpetrator is punished, society feels no less 
secure than before. But if no retribution follows the 
act, it goes out to the world that a man may do these 
things without being punished for it. If the punish- 
ment of the criminal is not the corrective employed, 
it is for the insane man or his friends to negative the 
impression produced by his act, by showing, in a way 
satisfactory to the public, that he is insane. When 
the cause of order has been injured by the commis- 
sion of what is, to all appearance, an atrocious crime, 
and the doer of the act has been discovered, the in- 
jury nest be repaired, either by punishing the crimi- 
nal, or by showing that he is outside the pale of 
ordinary responsible persons. 

Nine people out of ten probably justify the exemp- 
tion of the insane on the ground that they do not 
deserve punishment. The ground on which the 
criminal law puts their exemption from punishment 
is, that the execution of it does not exercise a deter- 
rent effect. Take the deterrent effect of 
punishment, and it becomes simply vengeance. The 
punishment of a madman does not affect the insane, 
because they are incapable of being influenced 
by it; nor the sane, because they have no sym- 
pathy with him. The power of deterrent effect 
is, in fact, proportioned to the strength of the sym- 
pathy which tke person to be affected feels for the 
person punished. The punishment of aman like Mr. 
Watson affects very little those classes commonly 
It affects men of 


away 


represented in the criminal dock. 
his own stamp, and points the moral that learning 
and refinement do not justify a man in relaxing his 
guard over the violent passions, made perhaps more 
difficult to control by habits of seclusion. On the 
other hand, to hang a fellow who, reeling out of a 
public house, stabs a policeman in a drunken fury, 
has very little effect on the man who has his club 
and keeps his brougham. The sympathy in question 
may be defined as the expectation of the same cir- 
cumstances concurring in the case of the person to 
be affected by the example. There is no such sym- 
pathy at all, when the concurrence of the circum- 
stances cannot possibly be contemplated. To exe- 
cute a madman for the sake of example to the sane 
would be as useless, and therefore as cruel, as to 
hang a dog who has killed a sheep as a warning to 
sheep-stealers. To execute him to deter the insane 
would be as inhuman as the exhibition of the dead 
bodies of vermin on a barn-door is ridiculous. 

On this ground the plea of insanity is admitted, 
with the condition superadded that the fact be satis- 
factorily proved, as otherwise the absence of punish- 
ment for an apparent crime would be dangerous to 
the public peace. ‘he test of insanity which English 





judges are in the habit of submitting to the jury is, 
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whether the accused knew the act he was doing was 
wrong. This is a test which every one can appre- 
ciate, and to acquit a man who did not know right 
from wrong cannot rob the law of any of its terrors. 
But some persons believe the test to be insufficient, 
as it takes no account of the state of mind in which 
the ideas of right and wrong are undisturbed, but 
the will is unable to control the actions. If such a 
mental state could be satisfactorily proved to exist in 
an accused person, there is no doubt that he ought to 
be exempt from punishment. Many eminent doctors 
assert that it does exist, and blame the law for not 
thinking so too. But it does not follow that, 
because the law retains the old test, it disbelieves 
the existence of such a mental derangement. It is 
enough for the law to disregard it on the ground that 
it cannot be satisfactorily proved. 

A general inability to control the actions by the 
will might, if it ever exists, be easily proved. But 
the state of mind which it is proposed to include in 
the legal definition of insanity is an inability to 
refrain from doing a particular act, and that act the 
crime which is the subject of the accusation. The 
only available evidence is, therefore, the opinion of a 
doctor, invariably contradicted by the opinion of 
another doctor, and the fact of the crime itself. A 
man is charged with poisoning, and his defense is 
that he has a propensity to poison over which he has 
no control; or he is indicted for stabbing his father, 
and he is acquitted on the ground that he had an 
uncontrollable impulse to stab his father, although he 
knew it was wrong. The plea irresistibly reminds 
us of the warning Artemus Ward gave to his next 
neighbor: ‘Young man, look out; I have not the 
slightest control over my elbows.” If such a ground 
of exemption were admitted, what criminal might 
not hope to escape punishment? How could the 
public confidence in the administration of justice be 
maintained, when a defense is admitted which no 
one understands, and which has the peculiar advan- 
tage of requiring no evidence to support it? It is of 
the essence of the plea of insanity that the ground 
of exemption should be generally recognized, and 
capable of satisfactory proof, and it is out of the 
question for the law to admit as an answer to a crim- 
inal prosecution a state of mind which has exactly 
the opposite qualities. 

The question of insanity is, of course, partly a 
medical question; but when it means criminal irre- 
sponsibility, the doctors are the very worst tribunal 
to decide it. When a doctor says that a person is 
mad, he means that the patient would be the better 
for treatment as an insane person. Even if the spe- 
cific question of responsibility for an act is put, the 
answer probably depends on exactly the same con- 
siderations. The doctor is accustomed to look on the 
subject submitted to him as a patient, and it is impos- 
sible to alter in a moment the habit of a life-time. 
Yet the idea that the doctor is most likely to be right 





is gaining ground dangerously. When a criminal 
has been sentenced to death, there is now practically 
a right of appeal to two doctors on the question of 
insanity. Under 27 and 28 Vict. ch. 54 his friends have 
only to make it appear to a secretary of state that 
there is good reason to believe that the convict is 
insane, and the secretary has no option but to 
appoint two doctors, and if they certify that the con 
vict is insane, to send him to Broadmoor. The sec- 
retary of state would not, we presume, be justified 
in determining that there is good reason to believe 
that the convict is mad, when the defense has been 
set up at the trial, and the jury distinctly negative 
insanity by their verdict. But the accused has only 
to say nothing about it till he is convicted, and 
appeal on that point to the home secretary and the 
doctors, if he thinks they are likely to deal more 
mercifully with him. We do not know whether Mr. 
Bruce acted under the powers of the statute in the 
case of Christiana Edmunds, but, at all events, Sir 
William Gull and Dr. Orchard were allowed to 
reverse the verdict of the jury. Whether the doc- 
tors were right, and the jurymen wrong in that case, 
it is unimportant to inquire, because the probabilities 
are that they determined two entirely distinct ques- 
tions. But it is of the utmost importance to observe 
that not only does the new tribunal displace the old- 
fashioned trial of criminal issues in open court, but 
it takes away from the jury the jurisdiction over an 
issue which, according to the view the English law 
takes of it, they are peculiarly fitted to deal with. 
But is this view, that the fact of insanity is no 
exemption, unless satisfactorily proved, consistent 
with the leniency which the law of England profes- 
ses to use toward an accused man? Has it not 
always been an axiom with us that it is better that 
ten guilty men should escape than that one innocent 
man should suffer? The axiom would never have 
been accepted merely out of pity for an innocent 
man’s sufferings, unless the balance of advantages 
were in its favor. The ground of its acceptance is 
that if an innocent man is hung, and the real criminal 
is afterward discovered, the sense of insecurity in the 
administration of justice felt by all classes would be 
much more disadvantageous to society than the en- 
couragement given to crime by the escape of the ten 
guilty men. But this reasoning does not apply when 
the question of insanity is involved, and not the ques- 
tion of,innocence. Suppose a madman commits a 
murder, but his plea of insanity is not accepted, and 
he is hung for the crime, the general belief will be that 
he is a sane man, and therefore his execution, how- 
ever unjust to himself, is as useful to the cause of 
order as the execution of a sane man. The question 
of insanity can be once for all decided at the trial, 
and there is no likelihood of any thing occurring after 
the execution of the sentence to prove to demonstra- 
tion that the convict was mad. When a man has 
been executed for a crime, and his innocence is after- 
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ward clearly established, the life which has been 
taken is worse than wasted. But when an insane 
man, who has committed a murder, and whom the 
world believes to be sane, iseither from the question 
of insanity not being raised, or being wrongly deter- 
mined at the trial, convicted and executed, his life 
may well be considered as sacrificed to the general 
advantage. 





———— $e —_—_— 


CURRENT TOPICS. 
It is seldom that the “ethics of the bar’ 
And it 
quite seldom that lawyers themselves are able to 


, 


is com- 


prehended outside the profession. is also 


give clear and convincing explanations of the rela- 


Dr. 


tions which they usually sustain to their clients. 


James of the Law Department of the University of 


Georgetown, D. C., in an address delivered some 
time since to a law class, gives a complete and 
succinct refutation of the arguments of the disbe- 
lievers in professional morality in the following 
language : 

In some aspects it is not a lovely work he (the 
lawyer) has to do. And, accordingly, the little 
dramatists, the writers of fiction — aye, the very men 


whose passions and cupidity have been its chief 


occasion — find comfort in the fling that it needs 
must take the taint of the evils which it handles. If 
the clergyman who deals with sinners must absorb 
wickedness while he preaches, if the physician who 
heals the sick must needs partake of all the ills that 
flesh is heir to, why then it may be confessed that 
the lawyer, by vindicating the rules of law which his 
own people have established for their own govern- 
ment, by insisting upon their observance in all cases 
whatsoever, whether the momentary benefit accrue 
to a good man or a knave, must inevitably be tainted 


by his work. 


Dr. James, of the University of Georgetown, D. C., 
makes some very unpalatable statements in his ad- 
dress to the students of the law department of that 
institution. Whether they are true or not we leave it 
to the profession to judge. He says: “The mere 
profession of the lawyer will not have the same rela- 
tive importance in American social life that it had in 
the days you have read of. In those days it was 
known as one of the “learned professions,” when it 
was not common for other people to be learned. But 
we have changed all that. Men of no profession have 
eome to have as much general culture as the lawyer; 
the man of science is outstripping him. In those 
early days, too, fortunes were comparatively equal, 
and the successful lawyer exhibited as much outward 
circumstance as other men did; but that, too, we 
have changed. The whole possible gatherings of a 
long life of the most successful practice hardly con- 
stitute an annual income for one of the great money- 
makers.” Again he says more cheerfully: “The law- 
yer’s work will always be as respectable as it always 





has been. In outward circumstances his place may be 
simple and unadorned, but with the learning that be- 
fits his duty, the culture that befits his time, and the 
integrity that befits a man, he will wield all the power 
that he deserves, and will hold that rank which equal- 
all men, that rank beyond which there is no 
higher — the rank of a true gentleman.” 


izes 


In these days of the tendency toward easy divorce, 
the example of the Hindoos may be instructive, and, 
perhaps, have a counteracting effect. “Among the 
Asiatic people,” says a contemporary, “either party 
for a slight cause may leave the other and marry again. 
Where both desire it, there is not the least trouble. 
If a man call his wife ‘mother,’ it is considered indeli- 
cate to live with her again. Among one tribe, the 
Garos, if the wife be unfaithful, the husband cannot 
obtain a divorce unless he gives her all the property 
and the children. A woman, on the contrary, may 
leave when she pleases and marry another man, and 
convey to him the entire property of her former hus- 
band.” Surely the women could not complain of 
such a divorze law. 

The case of Dr. Schoeppe is getting to be quite as 
ingenious and remarkable in its sequel, as it was 
Counsel 
for Schoeppe recently withdrew the petition filed in 
1869, demanding probate of the alleged will of Miss 
Stinnecke, and in lieu thereof filed a petition stating 
that he became the lawful husband of Miss Stin- 
necke on the 14th January, 1869, and continued in 


romantic and tragic in its commencement. 


that relation to her until her death on the 28th of 
same month; that she died intestate and without 
issue; that said marriage revoked the will proved to 
have been executed by her on 17th November, 1868, 
which was admitted to probate, ete. He prays that 
said probate and the letters testamentary thereunder 
be revoked, and that letters of administration be 
granted him as the husband of said deceased. Truly 
the doctor and his friends are irrepressible. 


Of all the non-professional press we should not 
have supposed that the Pall Mall Gazette, in talking 
about legal matters, would make so grave and 
evident a blunder as it does when it says that “a 
code is neither more nor less than a well-drawn 
act of parliament, putting into express words prin- 
ciples which have never been defined in an authorita- 
tive way, but which are well known and understood.” 
Now, to say the least, this is but a small and unim- 
portant branch of codification. The principal and 
most important and difficult object of codification is 
to settle by legislation, and place in definitive form, 
principles, rules and modes of proceeding which are 
unsettled and not well understood or agreed upon. 
But the error of the Pall Mall Gazette is character- 
istic of the manner in which the people at large and 
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the press treat profound legal matters, and goes to 
show that lawyers and jurists must become the insti- 
gators and overseers of codification and law-reform. 
Otherwise “the last state of the law will be worse 
than the first.” 


A very nice and novel point arose in a case in Eng- 
land recently, which was tried before a divisional 
magistrate, and involved the question whether a bull- 
dog could be distrained for rent. The magistrate 
said: ‘The question was a serious one, and worthy 
the solemn decision of one of the superior courts ;” 
but that he was not called upon to decide the precise 
question, because the facts showed that there were 
enough inanimate chattels to have satisfied the land- 
lord’s demand. England should follow the example 
of some of the American States and abolish distraint 
for rent, whereupon such perplexing questions about 
such small matters (although a bulldog is not a very 
small matter) will be perceptibly diminished in 
number. 


The Canada Law Journal says that Chief-Justice 
Bovill, who has earned the reputation of being singu- 
larly felicitous in his remarks when he gives his mind 
to it, lately adverted to the judgment of the Privy 
Council in the Bennett case in the following manner, 
when acknowledging the toast of her majesty’s judges 
at a dinner given by the solicitors’ benevolent asso- 
ciation: “ As it was said in former days, that a pris- 
oner had been acquitted, but desired not to co it 
again, so the Privy Council had in a most elaborate 
judgment pronounced a gentleman to be not guilty, 
at the same time telling him to take warning for the 
future.” He hoped the judgment would at least have 
the advantage of satisfying both sides — a result which, 
perhaps, some day, from the fusion of law and equity, 
might be attained in all cases, so that both parties to 
a cause might retire equally well pleased. 


A terrible calamity seems to be impending over the 


bar of England. It has our sympathy. The Law 
Times says: “If the central bar is destroyed, will it 
be possible to prevent an amalgamation of the two 
branches of the profession? This is one of the con- 
sequences of adopting the recommendations of the 
judicature commission, which does not seem to have 
been contemplated. The moment that the county 
courts receive unlimited jurisdiction, a large amount 
of litigious business will pass from the bar to solici- 
tors; but nothing will accrue to the par as compen- 
sation. There will be this unpleasant alternative left 
to the bar —starvation or amalgamation; and, until 
amalgamation was brought about, in simple self- 
defense barristers would be compelled to take instruc- 
tions direct from clients. All the old landmarks must 
disappear; the etiquette which has kept up the influ- 
ence and character of the profession will cease to 
exist. In short, we shall be thoroughly American- 





ized.” Now, this is very bad indeed. Just think of 
such a peril to a bar whose ‘“‘influence and character 
are kept up by ‘etiquette.’” In the words of our 
great philosopher we say to that editor, “Young 
man, go West.” 


We regret to learn that the Hon. A. B. Olin, one 
of the justices of the supreme court of the district of 
Columbia, is quite ill, and that little hope is enter- 
tained that he will be again able to resume his place 
upon the bench. Mr. Olin was an able lawyer, and 
has discharged his duties in Washington with credit, 
but he was by nature and experience better adapted 
to the role of an advocate than to that of a judge. 


By cable we have news of the sad death of the 
Right Hon. Sir James Shaw Willes, one of the jus- 
tices of the court of common pleas of England. He 
had been suffering from the gout for some time, and, . 
it having at last produced insanity, he committed 
suicide on the 3d inst. Mr. Justice Willes was in his 
fifty-ninth year. He was the eldest son of James 
Willes, M. D., of Cork, Ireland; was educated at 
Trinity college, Dublin, called to the bar at the Inner 
Temple in 1840, and elevated to the bench in 1855, 
Of his ability we can only judge from his decisions 
in cases before the common pleas, but from them we 
have always regarded him as one of the soundest 
lawyers on that bench. 


The report that Lord Hatherly, lord chancellor of 
England, had resigned, is confirmed by a cable dis- 
patch, but there is no announcement as to the ap- 
pointment of his successor, though there is good 
reason to believe that Sir Roundell Palmer will be 
selected. Lord Hatherly has been particularly noted 
for his earnest endeavor to bring about a reform in 
the jurisprudence of England, and, though he has 
been thus far but moderately successful, there was no 
doubt as to his ultimate success had he remained 
upon the woolsack. Sir Roundell, however, should 
he be elevated, will carry the work nobly on, for he 
has for years been one of the leaders of law-reform, 
and particularly in a reform of the methods of legal 
education in England. 


The argument of Chief Justice Cockburn, giv- 
ing his reasons for dissenting from the decision of his 
co-arbitrators at Geneva, has just been published in 
England, and is a very elaborate affair. He urges at 
great length and with much earnestness the comizal 
“partnership” argument advanced in parliament 
some months ago, that, as the alleged injuries were 
committed by American citizens upon American eiti- 
zens, or rather by eleven States heretofore, and now 
an integral portion of the Union, or, in other words, 
of the plaintiff against Great Britain, the action 
would not lie. He further thought that should Eng- 
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land pay the award, they might fairly claim to be 
indemnified by the eleven confederate States. It 
would have been better for the chief justice had he 
contented himself with refusing to sign the award. 
It was quite a useless and unnecessary waste of time 
and brain to prepare the very able argument which 
he has just made public. 





” 
eo 


NOTES OF CASES. 

In Mygatt v. Wilcox, the New York court of appeals 
recently decided that the statute of limitations does 
not begin to run against the claim of an attorney for 
services and disbursements until the final determina- 
tion of the proceeding which he is employed to con- 
duct to a termination. In this case, the attorney was 
retained to attend to the. preceeding until its final 
determination, unless sooner terminated by the act 
of one of the parties. More than six years had 
elapsed from the time when he was retained, but less 
than six years had elapsed from the time the proceed- 
ing was terminated by the settlement of the parties. 
The court held that he could recover. This decision 
is sustained by Whitehead v. Lord, 7 Exch. 691; 11 
Eng. L. and Eq. 587; 4 Binn. 339; Hall v. Wood, 
6 Gray, 60; Lichty v. Hugus, 55 Penn. St. 434; 
Phelps v. Patterson, 25 Ark. 185. 

Adams v. The Fort Plain Bank, 36 N. Y. 255, is 
not understood to be in conflict with this rule. The 
ground upon which it was held in that case that cer- 
tain portions of the plaintiff's demand were barred 
by the statute was, that the suits in which the ser- 
vices were rendered had been finally determined 
more than six years prior to the commencement of 
the action, and that the statute commenced running 
upon the services in each suit upon its termination, 
although the plaintiff had been employed in other 
suits by the defendant, which were pending and not 
terminated until within the six years. 

In Eliot v. Lawton, 7 Allen, 274, it was held that 
the statute of limitations does not begin to run 
against any part of an attorney’s claim for services 
and disbursement, for conducting a suit, to its termi- 
nation, under a general employment, until the final 
entry of judgment in the action. The adjudications 
are now quite uniform upon this point throughout the 
country. 


The supreme court of Massachusetts, in Common- 
wealth v. Strupney, 105 Mass. 588, has decided one of 
those delicate and interesting questions with which 
the criminal law abounds. This was an indictment 
for “ breaking and entering” a dwelling-house in the 
night and stealing a silver-plated pitcher. The en- 
trance was effected through a window, by lifting the 
sash, the window lacking nearly an inch of being 
closed at the time the entrance was first attempted. 
The court held that this was not such a breaking and 
entering as constituted burglary. Ames, J., in deliv- 





ering the opinion of the court, said: “An entrance 
into a dwelling-house through a window or door 
that was left partly open, is not the forcible breaking 
and entering necessary to constitute the crime of 
burglary. It should appear ‘that the house was se- 
cured in the ordinary way, so that, by the carelessness 
of the owner, in leaving the door or window open, 
the party accused of burglary be not tempted to 
enter.’ Commonwealth v. Stephenson, 8 Pick. 354. 
In Commonwealth v. Steward, 7 Dana’s Ab. 136, it 
was held, in 1789, that ‘if a window be a little 
pushed up’ it is not a breaking to obtain entrance 
by lifting it higher. See, also, Commonwealth v. 
Hays,id. The English authorities are to the same 
effect. Thus, in Rex v. Hyams, 7 C. & P. 441, it 
was held not to be a breaking where the prisoner 
threw up a sash which had been raised a couple of 
inches, and so effected an entrance. And, in 1827, it 
was held by the twelve judges of England, in Rew v. 
Smith, 1 Moody, 178, that there was no decision under 
which, in case of a sash partly open, but not suf- 
ficiently open to admit a person, the raising of it so 
as to admit a person could be considered a breaking ; 
and that in this respect the court ought not to go 
beyond decided cases.” But opening a window 
which is closed, but unfastened, is a breaking which 
constitutes burglary. Rex v. Hyams,7 C. & P. 441; 
Rex v. Haines, Russ. & Ry. 451. So it is a breaking 
to enter by the chimney (Rex v. Brice, Russ. & Ry. 
450; 1 Hale’s P. C. 552), or to lift a trap-door which 
is unfastened (Brown's Case, 2 East. P. C. 487; S.C., 
2 Leach [4th ed.} 1016, note; Rex v. Russell, 1 Moody, 
377); or to cut a net-work of twine from an open 
window. Commonwealth v. Stephenson, 8 Pick. 354. 


—_++—__. 
COMMISSION OF APPEALS ABSTRACT. 


ACTION ON BOND. 


Action to collect the amount of a subscription made 
payable tothe ‘treasurer of a board of trustees, which 
may be elected by the Wayne County Baptist Asso- 
ciation, at a convention to meet at Marion on Wednes- 
day, the 30th day of the present month,’’ and upon a 
bond executed to plaintiff, and conditioned to pay 
$500 ‘‘ when a bona fide subscription of $10,000 is made 
by such persons as are responsible, including the 
responsible subscriptions heretofore made,’ etc., 
defendant offered to show, as a defense to the sub- 
scription, that the trustees mentioned in the com- 
plaint are not the trustees elected at the time specified 
therein, but were irregularly elected at another time 
and place. Held, that this defense was good under the 
authority of Wayne and Ontario Collegiate Institute v. 
Devinney, court of appeals, December term, 1869, and 
the evidence was erroneously excluded. 

Plaintiff produced and proved an agreement signed 
by responsible persons, ‘agreeing to guaranty the pay- 
ment of the subscriptions, and agreeing to pay to the 
trustees a further sum sufficient to make up, when 
added to the amount of such subscription, $10,500.” 
Held, that this was a substantial and sufficient compli- 
ance with the conditions of defendant’s bond. The 
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Wayne and Ontario Collegiate Institute v. Blackmar. 
Opinion by Hunt, C. 


AGREEMENT. 


Action wpon an agreement. — Plaintiffs and defend- 
ants had judgments against J: W. Upon the fore- 
closure of a mortgage upon certain land of J. W., 
which was a prior lien to the judgments, plaintiffs 
assigned to defendants their judgment, and agreed 
not to bid at the foreclosure sale, upon defendants 
executing to them’ an agreement to pay 3600 in install- 
ments. Plaintiffs did not bid, and defendants pur- 
chased the premises. Held, that the agreement of 
plaintiffs to abstain from bidding was unlawful as 
against public policy, and rendered valid the whole 
contract. Brackett et al. v. Wyman. Opinion by Gray, 
C. 

ASSESSORS AND ASSESSMENTS OF TAXES. 


Actions to recover money collected from the plain- 
tiff upon what is alleged to be a void assessment 
made in 1865 upon land of plaintiff, situated in the 
town of Hamburgh, Erie county. The principal alle- 
gation of error in the assessment is that the land was 
assessed in personam as the land of a resident of that 
town, and not as non-resident land. Itis also claimed 
that the assessment was void on account of the de- 
fect in the affidavit attached to the roll by the assess- 
ors. The action was brought in the superior court of 
the city of Buffalo, which defendants claim had not 
jurisdiction. 

Held, that a railroad which passes through several 
counties, and occupies lands in several counties for the 
carrying on of its corporate business must, at least for 
the purpose of taxation, be regarded a resident of each 
town and county through which it passes, and it is 
proper to assess its real estate, in personam, as the land 
of aresident. Assessors, in making assessments in all 
cases where they have jurisdiction, act judicially. In 
exercising this jurisdiction, they are to decide not only 
all questions of fact involved, but also all questions of 
law. Among other things, they were to determine 
here whether this land was to be assessed as resident 
or non-resident land. Whichever way they decide 
they have the immunity of judicial officers ; and, as 
they will be protected, all persons who act upon their 
assessment in enforcing the tax will have equal pro- 
tection ; and the tax, after it has once reached the 
treasury of the county, can no more be collected back. 
The decision of the assessors cannot be attacked col- 
laterally. 

A flagrant disregard of the facts, or assessing in op- 
position to the clear and undisputed facts, where the 
application of the statute could not by any means be 
doubtful, might present a case where the officer would 
be without jurisdiction. The informalities of the affi- 
davit of the assessors attached to the roll do not ren- 
der the assessment void. A substantial compliance is 
sufficient. The superior court of Buffalo has jurisdic- 
tion in an action against the board of supervisors of 
Erie county, where the summons was served on the 
chairman or clerk of the board in that city. Buffulo 
&S. L. R. R. v. Board of Supervisors of Erie County. 
Opinions by Leonard and Earl, CC. 


BOND. 


Action wpon a bond. — Plaintiff, a married woman, 
while the act of 1860 (Laws of 1860, chap. 90), con- 
cerning the rights and liabilities of husband and 





fendant, deeded certain real estate to grantees named 
by him, without the written consent of her hus- 
band. The deed was subject to a mortgage, plain- 
tiff giving her bond conditioned to pay any sum due 
thereon over $1,100. The grantees went into posses- 
sion under the deed, and continued in possession until 
ousted by foreclosure and sale under the mortgage, on 
which 31,378 was due at the time specified in plaintiff’s 
bond. No offer was made to reconvey or rescind by 
either the grantees or defendant. After the execution 
of this deed, and while the grantees therein named 
were in possession under it, plaintiff and her husband 
joined in a deed of the premises to a third person. In 
an action upon a bond given as a part of the consider- 
ation of the first deed: 

Held, that although such deed was invalid there was 
not a total failure of consideration, that defendant’s 
remedy for the defect of title was for damages only, 
and the execution of the second deed did not affect 
the question, as the possession of the grantees in the 
first deed under claim of title was an adverse holding, 
and hence, under the statute (1 R. 8S. 739, § 147), the for- 
mer was absolutely void. 

No complaint could be made of an eviction arising 
from the foreclosure of the mortgage. It was the duty 
of the grantees to pay it and to look to plaintiff for 
the excess over $1,100 upon her bond. This had noth- 
ing to do with the question of failure of title. Schott 
v. Schwartz. Opinions by Leonard and Hunt, CC. 


CONVERSION. 

Action for the wrongful taking and conversion of a 
quantity of corn. H. worked plaintiff's farm under a 
contract by which plaintiff agreed to let the farm to 
H., to be worked on shares, upon certain conditions, 
among others, that plaintiff was to account and pay to 
H., in consideration of the premises and for his per- 
formance, one-half the value of all the grain, etc., pro- 
duced from the farm. The corn in dispute was raised 
on this farm, under said agreement, and purchased 
and received of H. by defendant on account of an 
indebtedness due him from H. Plaintiff notified de- 
fendant that H. had no interest in the corn, aud no 
right to take away or sell any of it. - 

Held, that the parties were not tenants in common 
of the crops, but that plaintiff had exclusive title 
thereto, and that defendant was liable. Tanner v. Hills. 
Opinion by Leonard, C. 


CONVERSION. STATUTE OF FRAUDS. 

Action of trover. —B. gave to G. a verbal order for a 
quantity of furniture, to be sent to him at Milwaukee. 
B., prior to the arrival of the goods, had left.and gone 
to California. Before leaving he directed that G. 
should be informed that he would not receive the 
goods, and in case they arrived that they should be 
sent back to him. On the arrival of the furniture at 
Milwaukee it was seized by the sheriff by virtue of a 
written attachment against B. While the goods were 
in the hands of the sheriff, G. assigned his claim to the 
plaintiff. After this judgment was perfected in the 
action wherein the attachment was issued and execu- 
tion issued thereon, by virtue whereof the sheriff sold 
the property in question under the direction of defend- 
ant, the judgment creditor. No demand for the goods 
was made by plaintiff. 

Held, that the title to the property was not changed 
by seizure, by virtue of the attachment. It remained 
in G., who transferred it to plaintiff by the assignment. 


wife, was in force, under an agreement with de- | Every fresh interference with the property was a new 
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wrong, and its seizure and sale by virtue of the exe- 
cution was a conversion for which plaintiff can recover. 

A verbal agreement for the sale of property, void by 
the statute of frauds, cannot be ratified by an assign- 
ment by the vendor of an account against the vendee. 
The sale could only be rendered valid by a compliance 
with the statute of frauds, which could only be by the 
concurrence of both the vendor and the vendee in 
some one of those things required by the statute. 
Hicks v. Cleveland. Opinion by Earl, C. 


ESTOPPEL BY RECEIPT. 

Action to recover a balance due on a contract for the 
delivery of hides. — The hides were delivered at various 
dates, from February, 1863, until the latter part of 
August in the same year. Payments were made to the 
plaintiff ’s agent weekly, and receipts given by him. 
Fifteen of these receipts, between May and February, 
were expressed to bein full. The referee found the 
agreement to be as alleged by the plaintiff, and that 
there was a balance due to him, which consisted of the 
bonus paid by him to butchers on the purchase of 
hides. This bonus, it is found, was agreed to be paid 
to the plaintiff, by the defendant’s authorized agent, 
and it accrued from time to time during the whole 
period of delivery, from February to August. Held, 
that plaintiff is not concluded by the receipts from 
recovering the balance, although the receipts were 
given with knowledge, and there was no error or 
fraud. Ryanv. Ward et al. Opinions by Hunt and 
Earl, CC. 

LINE TREES. 

Action for an assault and battery.— H. and defend- 
ant were owners of adjoining lands, separated by a 
line fence. There was a cherry tree standing upon the 
land of H., with limbs overhanging the land of the 
defendant. The plaintiff, who was a sister of H., and 
lived with him, went upon the line fence and under- 
took to pick cherries from the limb of the tree which 
overhung the defendant’s land. He forbid her, and 
on her still persisting, the defendant attempted to pre- 
vent her by force, and did her a personal injury. 

Held, that a person upon whose lands a tree wholly 
stands is the owner thereof, and entitled to all its 
fruit, even if some of its branches overhang the lands 
of another. Defendant’s acts were therefore unjusti- 
fied and he was liable. Hoffman v. Armstrong. Opin- 
ion by Lott, Ch. C. 


MORTGAGE FORECLOSURE, ‘ 


Action to restrain loan commissioners from fore- 
closing a mortgage executed to their predecessors upon 
lands owned by plaintiff. The predecessors had also 
attempted to foreclose the same mortgage. The premi- 
ses were sold and deeded by the loan commissioners, 
and a new mortgage taken back. Plaintiff commenced 
a suit against all the parties, and asked the setting 
aside and canceling of the sale and all the subsequent 
transfers, and a second mortgage, on the ground that 
the sale was irregular, collusive and fraudulent as 
against him. Plaintiff succeeded in that suit. Defend- 
ants then recommenced foreclosure of the first mort- 
gage, which this action is brought to restrain, in which 
plaintiff claims that the prior foreclosur> exhausted 
the power of sale, and rendered the mortgage void, 
and the vacation of the sale did not revive the extin- 
guished lien. 

Held, that the judgment in the former suit left the 
parties precisely as they were before the first foreclos- 





ure was commenced. The validity of the original 
mortgage was not affected by it, and defendants had 
the same right to foreclosure as before. Stackpole vy. 
Robbins et al., Commissioners. Opinion by Gray, C. 


SALE TO DEFRAUD CREDITORS.. 


1. Action by a judgment creditor to set aside a sale 
made by the judgment debtors of all their property, 
on the ground that it was made by all the parties 
thereto with intent to hinder, delay and defraud 
creditors. Ruhl v. Phillips et al. Opinion by Lott, 
Ch. C. 

2. M.& L., the judgment debtors, being insolvent, 
sold their stock in trade to P., who knew of their in- 
solvency, taking his notes therefor, on time, with an 
agreement that from said notes should be deducted a 
debt due him from M. & L., and all liabilities from 
indorsements for them incurred by him. The con- 
sideration to be paid was adequate, and the vendee 
was responsible. Held, that the fact of the sale being 
on credit did not make it fraudulent per se. Ib. 

3. If the sale had been made on the part of the vend- 
or with the intent to hinder, delay or defraud his 
creditors, yet that fact would not in any manner affect 
or impair the title of a purchaser for a valuable con- 
sideration, unless it appears that such purchaser had a 
previous notice of the fraudulent intention of his 
vendor. Ib. 

SHERIFF. 


Action against a sheriff for alleged liability as bail 
under section 201 of the Code. Plaintiff brought an 
action against B to recover a gold watch ; B was ar- 
rested under the provisions of subdivision 3 of section 
179 of the Code, and upon giving the undertaking re- 
quired by section 187, i. e., for the return of the prop- 
erty, if adjudged, and the payment of any sum recovy- 
ered against defendant, was released from arrest by 
the sheriff, who returned the order of arrest to plain- 
tiff’s attorney. The bail was excepted to and failed 
to justify, but surrendered B to the sheriff, in whose 
custody he has since remained. Plaintiff recovered a 
judgment for the delivery of the watch, or, in default 
thereof, for the payment of its value and the costs 
of the suit. An execution was issued, which was re- 
turned unsatisfied, and that the watch could not be 
found. 

Held, that the surrender by the bail was unauthor- 
ized and did not discharge them, and, under section 
201 of the Code, the defendant, on the failure of the 
bail taken by him to justify, became himself liable as 
bail. The extent of his liability in that relation is to 
be determined by that of the bail in the undertaking 
given tohim. He, so far as the plaintiff is affected, 
stands in their place, and has become liable to the 
same extent to the plaintiff as they would have been 
if they had been accepted by him. His having the 
defendant in custody, therefore, was no defense. Me- 
Kenzie v. Smith, Sheriff, etc. Opinion by Lott, Ch. C. 


STEAMBOAT INSPECTION ACT. 

Action to recover damages sustained by plaintiff while 
a passenger on defendant’s steam vessel. —On the trial 
it appeared that in December, 1863, while the plaintiff 
was such passenger, an explosion of one of the boilers 
of the vessel occurred, and that the plaintiff was 
thereby greatly injured. On the part of the plaintiff 
it was proved that the escape of steam, causing the 
injury, was the result of an improper construction or 
fastening of the part of the boiler which gave way; 
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that there had been for years a more improved mode 
of constructing the boiler, which, if it had been 
adopted by the defendant, no injury would have 
occurred. On the part of defendant it was proved 
that the boilers of the vessel had been inspected in 
compliance with the requirements of the acts of con- 
gress for that purpose, and the inspector found them 
in a satisfactory condition. Held, that the acts of 
congress providing for the better security of the lives 
of passengers on board of vessels propelled by steam, 
etc. (act of July 7, 1838, amended August 30, 1852), does 
not take away or impair the common-law right of 
action by a person injured. The examination by the 
inspector, and his certificate of inspection in accord- 
ance with the requirements of said acts, are not con- 
clusive, and do not free the owner of the vessel from 
liability. The instruction given to the jury, that 
plaintiff was entitled to recover what, in their judg- 
ment, he should receive for his bodily sufferings, was 
not error. Swarthout v. New Jersey Steamboat Co. 
Opinion by Gray, C. 
———__+e —__—_ 
BANKRUPTCY LAW. 
ASSIGNEE. 

A petition for the removal of an assignee alleged, 
among other things, that he had neglected to take 
proper measures to secure the bankrupt’s property, 
had, under the advice of his counsel, refused to pay 
taxes on the bankrupt’s real estate, and allowed it to 
be sold to pay the same. 

Held, that the allegations of the petition were daily 
proven, and gross neglect of duty on the part of the 
assignee shown. 

Order entered removing the assignee, and directing 
him to pay out of his own funds within twenty days 
the cost of presenting and prosecuting the petition for 
hisremoval. In re Morse. U.S. Dist. Ct... N. D. N. Y.,. 
TN. B. R. 56. 


CESTUI QUE TRUST. 


The cestui que trust under a trust deed to secure 
present loans and subsequent advances will be pro- 
tected as to such advances against the claims of the 
borrower, who has declared the land a homestead, and 
has subsequently obtained such advances and fraudu- 
lently concealed his declaration of homestead. In re 
J. C. Haake. U.S. Dist. Ct., Cal., 7 N. B. R. 61. 


EXECUTION CREDITOR. 


Where an execution creditor has been enjoined 
from further proceeding in his execution by an injunc- 
tion issued out of the circuit court in aid of the bank- 
ruptecy proceedings, he may, if he elect so to do, have 
his claim of priority of payment out of the funds (pro- 
ceeds of sales of property upon which his execution is 
alleged to have been alien) in the hands of the assignee, 
determined at a general meeting of creditors, under 
the twenty-seventh section of the bankrupt act, sub- 
ject to exception to the district coust sitting in bank- 
ruptey. In re Dunkle & Dreisbach. U. 8. Dist. Ct., 
Penn., E. D., 7 N. B. R. 72. 

Procurement to take in execution may be inferred 
from such relationship between the debtor and cred- 
itor, and apparent concert of action on their part as 
would ordinarily be incompatible with any other inten- 
tion on the part of the debtor than that of giving a 
preference to the creditor. Ib. 

An adjudication of bankruptcy, in invitum, is not 


——— 





conclusive evidence as against such execution creditor 
as to the allegations in the petition for adjudication, 
found to be true by suchdecree. Ib. 


INTEREST. 


Interest on provable debts cannot be computed as 
against the general assets of the bankrupt’s estate, 
beyond the date of the adjudication. A secured cred- 
itor may, however, apply the proceeds of his security 
to the satisfaction of his debt, principal and interest, 
up to the time of payment, when so stipulated in his 
contract. In re Haake. U.S. Dist. Ct., Cal., 7 N. B. 
R. 61. 

JUDGMENT LIENS. 

Where the bankrupts had real property on which 
there were judgment liens, and the assignees ap- 
plied to the district court for leave to sell the prop- 
erty subject to the liens, naming them, and the order 
was made accordingly, and thereupon after the sale, the 
assignees reported, among other things, to the court 
that they had sold the property, free from all other 
liens except those named. 

Held, in the absence of a direct ratification by the 
court of such sale as free from all other liens, that the 
lien of judgment creditor not named in any of the 
proceedings was not destroyed. In re McGilton et al. 
U. S. Dist. Ct., W. D. Wis., 5 Ch. Leg. N. 1. 


MORTGAGE ON VESSEL. 


The taking possession of a vessel by the mortgagee, 
and his omission to sell her within a reasonable time, 
operates as a satisfaction of the debt for which she was 
mortgaged, to the extent of her value when the mort- 
gagee took possession. Inre Haake. U.S. Dis. Ct. 
Cal., 7N. B. R. 6. 

MORTGAGE SALE. 

A mortgagee of real estate of a bankrupt offered to 
take the mortgaged property in satisfaction of his debt. 
The assignee in bankruptcy and the court declined the 
proposition with a hope of realizing a larger amount. 
The court then ordered the mortgaged property to be 
sold, and the mortgage debt to be paid out of the pro- 
ceeds, giving the mortgagee a right to bid at the sale. 
The mortgagee bid in the property at a sum less than 
the mortgage debt and interest. 

Held, that the district court did not err in requir- 
ing the mortgagee to pay the costs and expenses of 
the sale out of the amount bid. In re O. D. Eller- 
horstetal. U. 8S. Cir. Ct., Cal., 7 N. B. R. 49. 


—————— 0 ———_<—_ 
INSURANCE LAW. 


AGENT. 


A paid B, an insurance agent, the premium required 
ona policy. The policy was delivered to A. The in- 
surance company, not receiving the premium, notified 
A that the policy was void. A informed B of this 
notice, and B told him he was insured, and that B 
would make it right with the company. A loss 
occurred, the insurance company refused to pay it, 
and A brought suit. The suit between A and the 
insurance company was compromised. A then sued B 
for the amount of premium paid him, and the differ- 
ence between the amount of loss and the compromise 
received from the company. 

Held, A could recover the premium paid, but not on 
account of the insurance, that being settled by the 
compromise. Haight v. Kremer, U.S. Dist. Ct.,5 W. 
Ins. Rev., 682. 
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INTEMPERANCE. 


A clause in the policy provided that if the party, 
whose life is insured, shall die ** by reason of intemper- 
ance from the use of intoxicating liquors,’’ the policy 
shall be void and of no effect. As a defense to the 
action, the defendant pleaded that the insured did die 
by reason of intemperance from the use of intoxicating 
liquors, and that the policy was void. 

Held, that, giving to the evidence the weight and 
effect most favorable to the plaintiff, the insured 
“died of congestion or from exposure, both of which 
were the direct consequence of his intemperate use of 
intoxicating liquors,’’ and that ‘this conclusion sus- 
tains the defense that he died from intemperance.” 
Miller v. Mutual Benefit Life Insurance Co., Sup. Ct. 
Iowa, 1 Ins. L. J., 722. 


MISTAKE, EVIDENCE. 


Sartorius, the agent of the plaintiffs, doing business 
both by publication and sign, stated to the agent of 
the company, at the time of taking out a former policy 
in another company, of which he was also agent, that 
he was doing business as agent of the appellees, and the 
policy was issued to him as such agent. Afterward, he 
requested the same agent to make out another policy 
in this company, as the first was made out, and took it 
for granted the agent had done so. By accident or 
mistake, the agent omitted or neglected to insert in 
said policy that said Sartorius was insured as agent. 

Held, that ‘‘a court of equity has authority to reform 
a contract, where there has been an omission of a 
material word or stipulation by mistake, and a policy 
of insurance is within the principle. But a court ought 
to be extremely cautious in the exercise of such an 
authority. It ought to withhold its aid where the mis- 
take is not made out by the clearest evidence.” 

And that “a court of equity will grant relief in cases 
of mistake in written agreements, not only when the 
fact of the mistake is expressly established, but is 
fairly implied from the nature of the transaction.” 

Held, also, that ‘“‘parol evidence is admissible to 
prove the mistake, though it is denied in the answer, 
and this, either when the plaintiff seeks relief affirma- 
tively, on the ground of mistake, or when the defend- 
ant sets it up as a defense, or to rebut an equity.” 
Phenix Insuranee Co. v. Ho ffheimer, Sup. Ct. Miss., 
1 Ins. L. J. 727. 

NOTICE. 

Where a policy required “‘immediate notice’’ of loss, 
and a fire occurred April 8th, and the proofs of loss were 
made and sworn to the 13th of August following. Held, 
that the word “‘immediate ’’ applied to notice and did 
not extend to the sworn proofs of loss. Immediate 
verbal notice to the agent was sufficient. O’Connor v. 
Hartford Ins. Co., Sup. Ct. of Wis., 5 W. Ins. Rev. 683. 


PROOF OF LOSS. 


When a company declines to pay on the ground of 
insufficiency and informality of proofs of loss, it should 
state the ground of refusal on its part, as the sqme are 
known or believed to exist by the officers or agents 
having charge of the business. O'Connor v. Hartford 
Fire Ins. Co., Sup. Ct. Wis., 5 W. Ins. Rev. 683. 


WAIVER. 


Knowledge of agent. —One clause in the policy sued 
on made it void if gunpowder was kept in the house 
without written permission, and it was further de- 
clared, that nothing less than a distinct agreement 





indorsed on the policy should be construed as a waiver 
of any condition or restriction. 

The assured, at the time of loss, had on hand a few 
pounds of gunpowder, kept with the knowledge and 
express permission of the agent of the company. The 
agent did not call the attention of the assured to the 
particular condition of the policy. 

Held, that the company can waive such a condition, 
it being for the benefit of the company. The company 
received the payment of the premiums with a deter- 
mination to resist payment if loss occurs. The com- 
pany was chargeable with the act of their agent in giv- 
ing permission to keep powder; such conditions, print- 
ed in the smallest type and read with great difficulty, 
are but traps when attention is not called to them 
With knowledge of the fact on the part of agents, and 
when no notice is given of the stringent character of 
the condition, but specific authority is granted to con- 
tinue to keep the articles, the company waives the for- 
feiture. Reaper City Ins. Co. v. Jones, Sup. Ct. Ill. 
5 W. Ins. Rev. 683. 


note 


ADMIRALTY 


MASTER’S WAGES. 


LAW. 


Necessaries: priority of payment.—A master and 
part owner of a foreign ship ordered necessaries for the 
ship. The necessaries were supplied, and the master 
became liable for the payment of the same. 

Held, that the persons whosupplied the necessaries 
were entitled to be paid for the necessaries out of the 
proceeds of the ship and freight in priority to claim of 
the master for wages and disbursements. The Jenny 
Lind, L. R., 3 Ad. and Ecce. 529. 


SALVAGE. 


Right of charterer to salvage reward: practice: con- 
solidated salvage suit: right of plaintiffs to appear by 
separate counsel. —- By agreement between the owner 
of a steamer and C, C agreed to charter the steamer 
for the purpose of running between certain named. 
ports, and to pay a sum weekly for the use of the 
steamer until the agreement was determined in man- 
ner therein provided. The agreement provided that 
C should pay all expenses of the crew and other ex- 
penses incidental to the running of the steamer, except- 
ing only marine insurance, which was to be defrayed 
by the owner; that the steamer should be delivered up 
by C, on the termination of the agreement, in as good 
condition as at the time of making the agreement, 
reasonable wear and tear excepted; that the master 
should not, except in the event of his misconduct, be 
removed by C without consent of the owner. The 
steamer, while running under this agreement, fell in 
with a disabled vessel and towed her into safety: 

Held that C was entitled to a salvage reward, in re- 
spect of the service rendered by the steamer, and that 
the owner was not entitled to salvage reward. When 
the interests of one of the plaintiffs in a consolidated 
salvage suit is adverse to the interests of the other 
plaintiffs, separate counsel on his behalf may be heard 
at the hearing of the consolidated cause. The Scout, 
3 Ad. and Ecc. 512. 


—e ¢o—_—_—_—_ 


The commissioner of internal revenue has decided 
that certificates of naturalization do not require to be 
stamped. 
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STAMPS ON CHECKS, DRAFTS AND BILLS 
OF EXCHANGE. 
The Internal Revenue Record, the official journal of 


the revenue office, publishes the following letter from 
the acting commissioner: 


TREASURY DEPARTMENT, 
OrFice OF INTERNAL REVENUE, > 
WASHINGTON, Sept. 30, 1872. 
S. B. Dutcher, Esq., Supervisor Int. Rev., New York, 
} Se 2 

Str: That portion of schedule B of the internal 
revenue laws which relates to the stamp-tax upon 
checks, drafts, and orders, is as follows: 

“ Bank-check, draft, order for the payment of any 
sum of money whatsoever, drawn upon any bank, 
banker, or trust company, or for any sum exceeding 
ten dollars drawn upon any other person or persons, 
companies or corporations, at sight, or on demand, 
two cents.” 

The amendment of the act of June 6, 1872, is as fol- 
lows: 

“That on and after the first day of October, eight- 
een hundred and seventy-two, all the taxes imposed 
by stamps under and by virtue of schedule B of sec- 
tion one hundred and seventy of the act, approved 
June thirtieth, eighteen hundred and sixty-four, and 
the several acts amendatory thereof, be and the same 
are hereby repealed, excepting only the tax of two 
cents on bank-checks, drafts, or orders.”’ 

It will seem that there is room for doubt whether 
the words “‘ bank-checks, drafts or orders,’’ as used in 
the act of 1872, were designed to include every thing 
included under the same words as used in said sched- 
ule, and thus to retain the stamp tax upon drafts and 
orders drawn at sight or on demand for sums exceed- 
ing ten dollars upon persons, companies, or corpora- 
tions other than banks, bankers and trust companies, 
or whether it was the design to exempt all checks, 
drafts and orders, except such as are drawn at sight 
or on demand upon banks, bankers and trust com- 
panies. . 

I have decided to give the tax payers the benefit of 
the doubt. On and after October 1, 1872, no stamp tax 
will be required upon checks, drafts or orders, except 
such as shall be drawn at sight or on demand upon a 
bank, banker or trust company. 

Foreign bills of exchange, whether drawn at sight or 
otherwise, will be exempt on and after October 1, 1872. 

Very respectfully, 
B. J. SWEET, 
Acting Commissioner. 


——_++—__. 


GROTESQUE LITIGATION IN INDIA. 


The Law Magazine and Review gives some curious 
illustrations of the kind of litigation sometimes had in 
India, from which we extract the following: 

In one case, an appeal came up to the late Sudder 
court in 1854 in which thirteen parties as plaintiffs sued 
twenty-six barbers, to compel them to shave them. It 
appears that a succession of barbers, of a particular 
caste, had lathered and shaved the ancestors of the 
plaintiffs from time immemorial. From father to son 
the same razor had come down as an heirloom destined 
to shave the chins of certain families, their heirs and 
successors forever. At last, however, prompted by 
some evil genii, the barbers absconded, and as a re- 





sult, the beards of the plaintiffs appeared, which being 
repugnant to the spirit of the shashias, the judge was 
asked to have the plaintiffs duly shaved, which he 
declined to do. In another case certain parties sued 
certain individual barbers, praying that the latter 
might be compelled to pare the nails of the former. 
The first court found that it had been the custom of 
the defendants to perform this service for the plaintiffs, 
and passed a decree compelling the defendants to per- 
form it. The barbers, being indignant, appealed. The 
lower appellate court held that such a suit will not lie; 
and, as is the custom of litigants in India, an appeal was 
immediately made to a higher tribunal. It was gravely 
urged in special appeal to the high court, that a suit will 
lie for the enforcement of an established usage having 
the force of law. The high court, in its turn, solemnly 
say (see Weekly Reporter, vol. 1): ‘‘ We have carefully 
considered this argument, but, looking at the facts of 
the case, we think it should be governed by the decis- 
ion of the late Sudder court, 2d November, 1854, p. 
465, in which thirteen parties sued twenty-six barbers 
to compel them to shave them, and which appears to 
us to be on all fours with this. It is, indeed, urged in 
that case that any barber may have been resorted to, 
and here the individual defendants must perform the 
service, otherwise plaintiffs lose caste. But that was 
not the ground of that decision. It was that the claim 
was of doubtful principle, and not one of which the 
courts could enforce execution.’’ The special appeal 
was accordingly dismissed. 


6 


THE BOSTON LAW SCHOOL. 


We understand that the new school of law in Boston 
opened on Wednesday, under the most favorable cir- 
cumstances and with a large class. Boston is a most 
excellent location fora law school, having a number of 
courts — Federal, State and municipal, an able bar and 
several good law libraries. To our regret, Judge Ed- 
mund H. Bennett is unable in consequence of illness 
to take his place as Dean of the Faculty, and the Hon. 
George S. Hilliard now fills that position. The Faculty 
announced is composed of able men, and the list of 
lectures is most admirable. 


— eee —— 


LEGAL OBITUARY. 


PROF. FRANCIS LIEBER. 

Dr. Francis Lieber, the distinguished author and 
publicist, died suddenly on the 2d inst., at his resi- 
dence in New York. As a philanthropist and a 
liberal in the days when it was dangerous for a Euro- 
pean to hold, much less to express, liberal opinions, 
Prof. Lieber throughout his long ca reer had been held 
in high esteem by his fellow countrymen in America, 
whether native-born or naturalized citizens. His life 
was an unusually varied one. Born in Berlin in the 
year 1800, he joined the Prussian army while a mere 
boy, as a volunteer, just before the great series of battles 
which ended in the downfall of Napoleon in 1815. He 
took part in the fight which ended in Blucher’s defeat 
at Ligny, and in the very effective pursuit of the French 
from the field of Waterloo two days later, and was 
wounded at the assault of Namur. His open expres- 
sion of liberal opinions after the peace of Paris led to 
his arrest, and on securing his release he studied for a 
while at the University of Jena, and then joined By- 
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ron’s sentimental expedition for the independence of 
Greece. As a friend and guest of Niebuhr, the great 
Roman historian, as a prisoner at Kopnick, as a private 
tutor and journalist in London, Lieber passed the six 
years of his life after returning from Greece. He then 
determined to shake the dust of tyrannized Europe 
from his feet, and to seek literary fortune in free 
America. In 1827 he took up his residence in Boston, 
where he occupied himself in editing the Encyclopedia 
Americana, afterward published in Philadelphia. In 
1835 he was appointed Professor of History and Politi- 
cal Economy in the South Carolina College at Colum- 
bia, a position which he held till he accepted the same 
professorship in Columbia College, in New York City, 
in 1858. Prof. Lieber, while holding his chair in Col- 
umbia College, was a constant contributor to maga- 
zines and periodicals, and published many essays, 
especially in connection with the subject of prison 
management and punishment. Among his more strik- 
ing publications are his translations of De Beaumont 
and De Tocqueville on the Penitentiary system of the 
United States, ‘‘ Reminiscences of Niebuhr,’’ ‘A Man- 
ual of Political Ethics,” ‘‘ Essays on Property and 
Labor,’’ “Civil Liberty and Self Government,’’ “ Es- 
says on Subjects of Penal Law and the Penitentiary 
Sytem,” “‘ Abuses of the Pardoning Power,’’ and many 
others on kindred subjects. Prof. Lieber was familiar 
in all literary circles, and though far advanced in years, 
will leave a vacant place which will not be easily filled. 
— Times. 


WITH THE NUMBER for September 28, our very excel- 
lent contemporary, the Chicago Legal News, entered 
upon its fifth year. Mrs. Bradwell, its editor, has dis- 
played a marked degree of enterprise, ability and good 
judgment in the conduct of her paper, and has made it 
one of the most valuable publications in this country. 


eee 


LEGAL NEWS. 


Joaquin Miller, the “ poet of the Sierras,’ was once 
a county judge in Oregon. 


A French court has a case before it involving the 
question whether false teeth are personal property. 


A commissioner in the Irish high court of chancery 
has taken depositions in support of a claim against the 
United States for a quantity of tobacco destroyed 
during the late war, valued at $60,000, and the property 
of Valentine D. O’Connor. 


Mr. J. B. Barnet, a Hebrew scholar, contends that 
the prophet Jeremiah, with the remnant of the tribe 
of Judah, migrated to Ireland, and was no other than 
the celebrated Irish reformer and law-giver, Ollam 
Foda. 


The statement that Hon. E. Peshine Smith, formerly 
reporter of the supreme court of this State, who went 
to Japan, as one of the legal advisers of the emperor, 
has been dismissed from the service of that govern- 
ment, is pronounced untrue by Mr. Mori, the charge 
d@'affaires of the Japan empire at Washington. Mr. 
Mori says that Mr. Smith went to Japan under con- 
tract for a fixed number of years, at a stipulated sal- 
ary, and can therefore remain, if he so desires, until 
the expiration of the term. 











State Auditor Graham, of Louisiana, who was re- 
cently committed to prison for contempt of court, has 
been pardoned by the Governor. 


Atarecent meeting of the New York bar association 
resolutions were adopted providing a new building for 
the wants of the association. After remarks by 8S. 
Tilden and others upon recent judicial investigations, 
a report was adopted thanking both branches of the 
legislature for their action. A resolution was also car- 
ried providing for the selection of suitable candidates 
for judgeships at the approaching election, and for 
the punishment of any of the profession implicated 
by the investigation of last winter. 


Attorney-general Williams has decided that, under 
the statutes establishing the money order system, the 
remitter of a money order cannot stop the payment 
of it after it has passed into the hands of the payer, 
and cannot demand the repayment of the amount 
deposited without, at the same time, returning the 
order. This decision, which is of great practical 
importance, is based upon the special provisions of 
our statute, which differs in this respect from the pro- 
visions of the English statute on the same subject. 


A dispatch from Washington, relative to the Mexican 
claims commission, says, that the filling of the position 
of umpire, rendered vacant by the death of Dr. Fran- 
cis Lieber, will probably lead to trouble. Our govern- 


ment, it is said, would be unwilling to accept any one 


named by Mexico, as all questions referred would be 
by lot. The Indian cases, amounting to thirty-two 
millions, might fall to a Mexican umpire, and interest 
to his country, it is contended, would necessarily bias 
his judgment. It is also said that Mexico cannot con- 
sistently ask any of the European nations to name an 
umpire. 


Toward the close of the late session of congress an 
act was passed allowing private entries to be made on 
public lands, of mines of gold, silver, cinnabar, lead 
and all other mineral deposits. The department of the 
interior recently, in view of the reported discovery of 
diamonds and other precious stones in Arizona and 
New Mexico, asked the opinion of the attorney-gen- 
eral as to whether entries could be made of these mines 
inthe same manner as of other mines. He has replied 
that, under the head of mineral deposits, mineral lands 
of whatever kind, natural or descriptive, can be entered 
and therefore diamond mines, under certain restric- 
tions made by law, are in like manner subject to pri- 
vate entry. 


The United States government lately received com- 
munications from Minister Nelson, relative to the 
interruption of the proceedings of the United States 
and Mexican mixed claims commission, owing to the 
conduct of the Mexican commission, but there is as 
yet no definite action by the Mexican government. 
There is no doubt that a remonstrance will reach the 
Mexican government against the course of its com- 
missioner. The commission will expire, by the terms 
of the convention, in February next, and it is the 
opinion of some of the attorneys who have had busi- 
ness before it, that the convention will be an entire 
failure, unless all the cases filed shall be acted on, and 
that even the awards on those which have been adju- 
dicated will not be paid. The question is, however, 
considered by others to be involved in doubt. 
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A FEW WORDS ON JUDICIAL iNTEGRITY. 


So much has been said and written of late about 
the integrity of the judges, that we are tempted to 
say something upon the subject ourselves. It seems 
to be supposed in some quarters that the only forms 
of corruption are venality and partiality. But there 
are two others quite as bad, if not worse than par- 
tiality, and they are prejudice and fear. Venality is, of 
course, the worst of all, because it is sordid as well 
as corrupt, evincing a low and groveling disposition, 
along with a dishonest one. Whether this form of 
corruption has ever shown itself in our State, we do 
not know. No proof of it has been given, and 
though it has been suspected, the suspicion, so far 
as we have learned, may be set down to that mean- 
ness of spirit which suspects everbody, or that 
license which assails everbody in this carnival of 
envy, hatred and all-uncharitableness. 

Partiality has been charged and pronounced prov- 
en in two instances. 

Prejudice and fear have not been charged, at least 


in a public form; and yet no one has any doubt of 


their existence. They are as mischievous as partial- 
ity, and more to be feared. Prejudice insinuates 
itself into the mind, in the guise of virtuous indigna- 
tion; listens to rumor and gossip; believes what it 
is told; judges without inquiry; and condemns 
without hearing. The moment it enters the mind 
of a judge it unfits him for the judicial office. He 
may think himself free of it, and even if he be 
conscious of an unfavorable opinion, he may believe 
himself superior to its influence, and claim to be able 
to decide impartially between one whom he regards 
with disfavor, and an indifferent person as a friend. 
We know that he cannot. Judges are but men, and 
are swaved like other men by vehement prejudices. 
This is corruption in reality, give it whatever other 
name you please. 

To act with partiality toward a litigant has been 
pronounced corruption; that is, a judge has been 
condemned as corrupt for making a wrong order un- 
der the influence of partiality. Surely it is not a 
better thing in morals or in law to make a wrong 
order under the influence of prejudice. To be 
warped by hatred is no less a meanness and a sin 
than to be warped by affection. Disliking is no 
more to be favored or forgiven than liking. For our 
part, if we care to choose between the two, we 
should prefer the latter, since there is something 
amiable and generous in partiality, while there is 
only weakness or ill temper in prejudice. 

There are judges, and among them some who are 
commonly thought to be models of integrity, who 





could no more judge impartially between certain per- 
sons and their adversaries than they could change 
their religion. There are men in this State who 
could not obtain exact justice, such is the prejudice 
accumulated against them. This is a reproach, we 
know, but it is true, nevertheless; and the truth may 
as well be told. The weakness of an elective judi- 
ciary, and the demoralization of the press, have made 
justice almost impossible in any case which excites 
the prejudice of large classes of men. 

Fear is another form of corruption not less inju- 
rious, and not a whit more respectable than partiality 
or prejudice. Upon any just gauge and measure of the 
three, fear should be accounted the basest and mean- 
est of all. To be afraid is the miserable condition of 
acoward. To do wrong, or omit to do right from 
fear, is to superadd delinquency to cowardice. In- 
timidation may come as surely from a clamorous 
crowd or a ribald newspaper, as from an armed 
ruffian, To be coerced or misled by it in any form is 
to be corrupted, It does not matter whether a judge 
be overawed by a sovereign on the throne, or a sov- 
ereign at the ballot-—by the king or the people. It 
is the same in essence, and he who quails before it is 
the betrayer of a trust as sacred as was ever commit- 
ted to human hands, 

We are not speaking of the merely speculative 
evil, but of an evil practical and present. No man 
can be so blind as not to see that judges are dictated 
to by politicians and the press; that language is ad- 
dressed to them which those who use it would not 
dare to utter if they did not think the judges could 
be intimidated ; they are told what the public expect; 
they are told that they themselves are on trial, and, if 
they decide this way or that, they will be marked and 
denounced. There is no occasion to specify instan- 
ces. Ask the lawyers, for they are, of course, the 
best witnesses. Ask the first one of them you meet 
whether, in a particular case, which has raised a gen- 
eral clamor, he thinks an impartial trial can be had; 
impartial either as to judge or jury. He will answer 
you that he thinks it cannot; that he thinks the public 
mind has been so warped by continual clamor as to 
make the impaneling of an impartial jury impossi- 
ble; and the judges are so sensitive to the attacks of 
the newspapers that either their convictions are influ- 
enced by their fears, or they are afraid to act upon 
their convictions. 

That this is deplorable every just man will admit; 
but deploring it will not cure it. We must take 
measures to correct the evil. We have no right to 
console ourselves with the fact, undeniable though it 
be, that in the main justice is impartially adminis- 
tered. So it is in France, and generally throughout 
the continent of Europe. Private cases, which create 
no public excitement, are debated and discussed calmly, 
impartially and justly; but in public cases, and those 
in which the government is concerned, the judges are, 
or are suspected to be, under public or court influence. 
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One step toward a remedy is the reformation of 
public sentiment. Let good men everywhere speak 
what they think about any form of corruption of the 
judges, not only that which results from venality or 
partiality, but that which results from prejudice or 
fear. The very word “corruption” inspires dread. 
Men shrink from it as from infamy and degradation. 
Judges, who would resent the suspicion of it as the 
grossest of affronts, do yet suffer themselves to be 
deluded by prejudice or turned aside by the ignoble 
fear of newspapers, or the dread of what is called 
public opinion. They forget that in giving way to 
prejudice or fear they prove themselves as corrupt as 
those who give way to partiality. Let them not 
comfort themselves with the thought that, by drifting 
with the current, they escape contention. They were 
set in their places with the very design of resisting 
currents, and standing immovable in the rush and 
whirl of contending parties and clamorous multi- 
tudes. 

These reflections, suitable at all times, are most 
opportune now, because of the unnatural excitement 
by which the whole community has been agitated for 
the past twelve months, and the bitter invective from 
all sides that fills our ears with its ceaseless din. The 
newspapers rave with real or affected passion. Vio- 


lent language is ordinary speech. Suspicions fill the 


air. Distrust and alarm prevail; and all these things 
make the position of a judge a difficult post at best, 
but now a post of unwonted peril and temptation. 
The more honor to him who holds it bravely. He 
may possibly suffer present inconvenience, and lose 
for the moment in public estimation, but he will not 
lose his self-respect, and he will gain the respect and 
admiration of just and honorable men in that calmer 
future when the present agitation shall have passed 


away. 
——___ pe — 


THE WORK OF THE REVISION COMMISSION. 
IL. 


Among the provisions relating to the service of a 
summons, the commissioners have incorporated one 
providing in substance that a resident of the State 
may designate some other resident as a person upon 
whom any summons or other process for the com- 
mencement of a civil action may be served, during 
the absence of the former from the United States, 
such designation to be filed and recorded in the 
county clerk’s office. The value of this provision is 
obvious, and the wonder is that we have not before 
had something like it. Several other valuable altera- 
tions have been made relative to the service of the 
summons on corporations, and by publication, but it 
is not necessary for us to notice them at present. So, 
also, some few changes have been made in the pro- 
visions relating to “ parties to civil actions.” 

But perhaps the most important part of that por- 
tion of the commissioners’ work before us is the chap- 





ter relating to pleadings. The system, if it can be 
called a system, of pleading introduced by the Code 
has been strongly assailed by the opponents of codi- 
fication, and its practical failure has been held up as a 
warning to all reformers who sought to break away 
from the technicalities of the past. This was not so 
much the fault of the Code, theoretically speaking, as 
it was of a great proportion of those who were to 
practice under it, and who have demonstrated time 
and again their inability to give “a plain and con- 
cise statement of the facts constituting a cause of 
action,” when left to their own guidance. But Codes 
are, or ought to be, made for men, not men for Codes, 
and it is quite possible that we have gone a step too 
far in abolishing all forms and specific rules of pleading. 
The revision commissioners, feeling the shortcom- 
ings of the present system, have set about reforming 
or rather improving it, so far as they were able 
“without departing from the rules which (they) have 
adopted to guide (them) in this revision.” The com- 
missioners think that the leading difficulty in the 
working of the present system lies in the fact “that 
although it has laid down good principles, it has pro- 
vided no adequate remedy against their violation.” 
These defects of remedy proceed, they say, from a 
difficulty in determining, in some cases, what is the 
appropriate remedy for a particular transgression of the 
statute or of the general principles of pleading, and in 
other cases, the cost of pursuing the appropriate 
remedy toremove these grievances. The commission- 
ers have, in addition to the alterations of the phrase- 
ology of the present statute in order to correct errors, 
to make more definite, etc., given a “more precise 
definition and some material extensions of the remedy 
by demurrer,” and have also “provided and minutely 
regulated a new remedy by exception, for all viola- 
tions of the formal rules of pleading not reached by 
demurrer.” In short, they propose not to improve 
the system, but to improve the pleadings under it, by 
bringing upon the head of the faulty pleader the con- 
sequences of his own carelessness or ignorance. 
Passing over the provisions relative to the com- 
plaint, which do not differ materially from those in our 
Code, we come to “ Demurrer” by “a more precise 
definition and some material extensions ” of which they 
hope, in part, to obviate the difficulties before alluded 
to. The grounds for demurrer are the same as in sec- 
tion 144 of the Code, except that subdivision 6 
has been changed to read as follows: ‘“ That the com- 
plaint does not state facts sufficient to entitle the plain- 
tiff to the judgment demanded,” instead of “to consti- 
tute a cause of action” as it now reads, and except 
also that a seventh subdivision has been added which 
reads: “That the plaintiff demands judgment for two 
or more kinds of relief inconsistent with each other.” 
A qualification is made to these subdivisions, to the 
effect that, under the sixth subdivision, a demurrer is 
not allowable when the complaint shows that the plain- 
tiff is entitled to a judgment for a greater or less sum 
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of money then stated, or for other greater or less 
relief of the same general character as that demanded, 
nor under the seventh subdivision is a demurrer per- 
missible when judgment is lawfully demanded in the 
alternative. Specific directions are given as to the 
method of stating the objections to the complaint, 
and a new provision is added, that, if demurrer is 
made under two or more of the subdivisions and sus- 
tained only in part, judgment must be for the defend- 
ant, but without costs. - 

The change which has been made in the sixth ground 
of demurrer will do away with much of the looseness 
in pleading now so prevalent, in that the plaintiff will 
be required to base his demand for judgment on the 
facts set forth in the complaint. In their note to the 
section the commissioners say : ‘‘ The proposed amend-- 
ment to subdivision six is intended to remove a griev- 
ance which has become a serious one, whereby the 
ignorance or carelessness of the plaintiff’s attorney is 
allowed to embarrass and sometimes to prejudice the 
defendant. It is surely not too much to require an 
attorney to determine and state correctly the kind of 
relief to which he deems his client entitled, especially 
as it determines the mode of trial, and he has the 
privilege of amending, after a demurrer, in that par- 
ticular as well as any other. As the section now 
stands, it seems to preclude a demurrer, where the 
plaintiff states a cause of action entitling him to 
relief in damages, and asks a judgment in replevin, or 
a decree. for a specific performance; and we venture 
to say that it is impossible for any lawyer to state 
with certainty, what the remedy is in such a case.” 

The new seventh subdivision is in accordance with 
their amendment of a previous section of the revision, 
requiring the causes of action united in a complaint 
to be consistent with each other, and the judgment 
demanded thereon such that issues of fact arising upon 
the allegation of the complaint will not require differ- 
ent modes of trial. 

There is a further provision allowing the plaintiff to 
demur to a counterclaim, upon which the defendant 
demands an affirmative judgment, and if the court 
decides that the matter of the counterclaim is suffi- 
cient to defeat the cause of action, but not to entitle 
the defendant to an affirmative judgment, the demur- 
rer must be sustained. This is avowedly to put an 
end to the vexatious habit of needlessly demanding 
affirmative relief in an answer, especially relief of an 
equitable character. 

The new remedy, by exception, for all violations 
of the formal rules of pleading, not reached by 
demurrer, is contained in sections 534, 535 and 536. 
These sections provide a system which is briefly as 
follows: “If any pleading contains irrelevant, imper- 
tinent or scandalous matter, or denials or allegations 
which are so indefinite or uncertain that the precise 
meaning or application thereof is not apparent; or 
if the form or contents of such pleading fails in any 
respect, for which another remedy is not expressly 





provided, to comply with any requirement of this act, 
or of the rules established by the convention of 
judges provided for in this act,” the opposite party 
may except thereto within ten days, specifying the 
grounds of his objection. The party whose pleading 
is excepted to has thereafter ten days wherein to elect 
either to amend his pleading or to test it before the 
court, on a five days’ notice. Should he fail to make 
his election within the ten days, the excepting attor- 
ney may notice the exception for hearing. Upon the 
hearing, the court may direct the pleading, or any 
portion thereof excepted to, to be stricken out, upon 
such terms and with such privileges of amendment 
as are just, costs to be allowed to either party in the 
discretion of the court, except where scandalous mat- 
ter is stricken out, in which case the attorney plead- 
ing it is to pay. The exception is not to operate as 
a stay of proceedings, so that it cannot be made use 
of to secure delay. 

We have now given the leading features of those 
provisions, by means of which the commissioners 
hope to bring about a more careful and systematic 
method of pleading, and we cannot doubt that their 
efforts in this behalf will meet the hearty approval 
of every thoughtful practitioner. It is quite possible 
that even their plan might be improved upon, but we 
confess that it seems to us far-reaching and effective, 
and more likely than any thing else, except it be an 
entire revolution of oursystem of pleading, to accom- 
plish the object sought. 


on 


CURRENT TOPICS. 


Prof. Ordronaux, who ought to be an authority, 
pronounces, in the Zion Herald, the plea of “moral 
insanity,” as a defense to crime, ‘a gross delusion 
born in the bosom of casuistry and nursed in the 
cradle of ignorance.” And while he does not espe- 
cially blame the lawyers for making use of this 
strangely begotten and cradled plea, he denounces 
the courts for having acquiesced in it, to the extent 
of charging juries that it was an acceptable defense. 
“Tt is noteworthy,” he remarks, “that those cases of 
moral insanity, figuring in the annals of our jurispru- 
dence as precedents, have almost invariably occurred 
in courts whose judges were notoriously inferior to 
the counsel practicing before them, and who, conse- 
quently, were overpowered by them, and afraid to 
cross swords in the field of dialectics or legal criti- 
cism.” The learmed Doctor would probably not deny, 
in the present state of medical psychology, that there 
is such a thing as “ moral insanity,” and that it may, 
in very rare cases, be the moving cause in the com- 
mission of crimes, but it is equally true, that what is 
most often called “ moral insanity ” or “ moral mania,” 
is nothing more than innate depravity or “ cussedness.” 
In years past, no form of insanity but the most vio- 
lent and pronounced was admitted to be a defense, 
This was one extreme, and when we remember that 
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the plea of somnambulism cleared a Tyrrill, and of 
momentary insanity, acquitted a Cole, we can but 
believe that we have swung to the other extreme, and 
that it will not be long before we shall reach that 
mean where the really irresponsible shall not be pun- 
ished, and scoundrels shall not go unwhipped of jus- 
tice. 


Much of the work of legislatures is worse than 
useless. It is, therefore, a question whether it is not 
better to do away with legislatures entirely, or only 
allow them to sit once in a great while. But we can- 
not do without these adjuncts of government, these 
law-makers, and law-modifiers, and law-repealers, 
especially since it is quite certain that codification is 
the desideratum, and law-reform the necessity of the 
age, neither of which can be secured without legisla- 
tive action. The State of Vermont has been trying 
legislative infrequency, and has now a legislature 
which holds biennial sessions. Our neighboring State 
has not, however, tried legislative paucity, for it now 
has, or may have, over two hundred and forty members 
in one house — the lower house. This new legislature 
is now in session, and, judging from some of the 
measures it has already attempted, it is a fearless, 
radical and reformative body. Among the first bills 
introduced is one proposing to abolish capital punish- 
ment, substituting therefor imprisonment for life, and 
taking away from the governor the pardoning power 
in such cases, unless on recommendation of the legis- 
lature. If this bill should pass in its presenc form, a 
prisoner convicted of what is called a capital offense, 
and deserving pardon, might have to wait two years 
or so before the legislature could get a chance to sit 
and recommend his pardon. But there isno certainty 
that the new biennial legislature will pass this pro- 


posed measure. 


Sir John Coleridge, attorney-general of England, 
recently delivered an address before the Social Science 
Congress, which has received nearly as much atten- 
tion at the hands of the English newspapers as the 
Geneva Awards. His subject was law reform, and 
his method of treating it such as to call out any 
amount of adverse criticism from those satisfied with 
the present order of things; but Sir John must be 
used to that sort of thing, since he himself says, in 
his opening remarks, that “candid and philosophical 
criticism” has drawn his portrait thus: “A lethargic 
amateur, knowing nothing about law, and, if possible, 
caring less, altogether wanting in breadth of view 
and manliness of mind, perfectly satisfied with every 
thing as it exists, the indolent but inveterate foe of 
all improvement.” Not a flattering picture, surely, 
and one which the critics may, after reading his 
speech, take occasion to modify. Sir John touched 
first and briefly on the evils of the present jury sys- 
tem, declaring that the “ present law works very badly 
and occasions a large amount of unjust, oppressive 





and entirely needless inconvenience.” He did not 
state, in terms, what remedy he proposed, but prom- 
ised to endeavor to have passed the jury bill intro- 
duced at the last session, and which, he said, “ will 
contain the whole law of juries, and will introduce 
certainly very large, and, I hope, very useful altera- 
tions into one of the most important of our institu- 
tions.” He advocated the fusion of law and equity, 
and said that “to have two sets of courts existing 
side by side, one main function of one set being to 
prevent the injustice which would result from the 
judgments of the other set, is in idea barbaric, and 
in practice highly inconvenient.” 


The most important subject, however, to which the 
attorney-general gave his attention was the codification 
of the English laws, in favor of which he expressed 
himself warmly and strongly. “That we might have 
had it (a code) at this moment,” he said, “I am fully 
convinced, if we had spent upon the code the money, 
the time, and the labor that have been comparatively 
thrown away in feeble and inefficient attempts to make 
adigest of English law.” He recognized fully the fact 
that “a code, if it is to be made at all, must be made 
by the first lawyers in the country, men of power and 
authority sufficient, not merely to digest the law, but, 
if need be, to make it.” He gives his plan, as follows: 
“Take three men, and, if you choose, four, of the 
very highest position; give them, if they have not it 
already, the rank of privy counselors, and the salary 
of judges; make their services in the preparation of a 
code count as judicial, and give them, if not other- 
wise entitled to it, at the expiration of their labors, 
the pension of a judge.” While the difficulties in the 
way of preparing a code are undoubtedly greater in 
England than in this country, they are by no means 
insurmountable, and will be easily overcome if the 
plan of Sir John be adopted, and a small commission 
of the very best men be appointed to the task and 
compensated sufficiently to allow them to devote their 
entire energies to the work. 


The western States, though progressive and liberal 
in many things, have never displayed any great 
amount of those desirable qualities in regard to the 
compensation of their judges and law reporters, and 
especially are the reporters, where their compensation 
is paid by the State, an ill-starred and illy-requited 
class. We have received a tract containing a corre- 
spondence between Mr, Hovey K. Clarke, the late very 
excellent State reporter of Michigan, and the gov- 
ernor. It has been found possible, heretofore, in that 
State, to include the decisions of a year in one vol- 
ume, but, for a year or two past, the business of the 
court has increased to such an extent as to require 
two, or sometimes even three, volumes a year. In 
1871 an act was passed providing for the appoint- 
ment of a reporter, fixing his salary at $1,500 a year, 
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and requiring him to issue a volume as often as he 
shall have decisions of the court sufficient to consti- 
tute a volume of six hundred pages. Under this 
arrangement the reporter was required to do twice 
or thrice the labor that he before did, and for the 
same salary. The governor presented the matter to 
the legislature, but that body seemed to think this 
was no more than fair, and determined to let the law 
rest asit was. We all know that it needs a compe- 
tent lawyer for a reporter, and to pay him for the 
labor of preparing two volumes a year, at the rate 
proposed in Michigan, is, in plain language, niggardli- 
ness. 


“Every newspaper its own lawyer,” may do very 
well, but to have every newspaper the lawyer for its 
readers might lead to some confusion. In a short 
article printed in the Albany Evening Journal, entitled 
“Laws for the Million,” we find these, among other, 
curious “legal” (?) propositions: “A note dated on 
Sunday is void;” “Contracts made on Sunday cannot 
be enforced.” It is tolerably surprising that a journal 
which assumes to point out the errors in a decision of 
a supreme court judge should have given currency to 
such erroneous “ laws for the million.” 


Some time since we noticed that the supreme court 


of Rhode Island had been called upon to decide the 
question of ownership in dead bodies before burial. 
This subject, it will be remembered, received an ex- 
haustive and satisfactory treatment by the New 
England court. But now from across the water there 
comes the report that a French tribunal has been en- 
gaged in deciding questions of property in parts of a 
living body. Our transatlantic judicatory has been 
very much perplexed to know whether false teeth are 
personal property or not. Considering the complexity 
and elaborateness of the “make-up” of many fash- 
ionable people and the number of accessories to the 
beauty and symmetry of the human frame, which our 
civilization has brought out, the possible occurrence 
of vast numbers of such questions for judicial con- 
sideration is quite an appalling prospect. 


a . 


NOTES OF CASES. 

In McClure v. Phil., Wil. & Balt. R. R. Co., 34 Md. 
532, the court of appeals of Maryland decided a ques- 
tion not altogether new, but one of wide application, 
viz.: whether a person who has purchased a through 
ticket, taken his place in a railway train and entered 
upon his journey, may leave the train at a way sta- 
tion on the route, and afterward enter another train 
and proceed to his original point of destination with- 
out procuring another ticket, or paying his fare from 
such way station. The court held that he could not. 
This doctrine is supported by Cheney v. B. & M. R. 
R. Co., 11 Mete. 121; Barker v. Coffin, 31 Barb. 556 ; 
Shedd v. Troy, etc., R. R. Co., 40 Vt. 88. 





McClure v. Phil., Wil. & Balt. R. R. Co., supra, also 
decides another point of great interest to travelers, 
viz.: that a passenger who refuses to pay his fare 
may be put off the train, and, at common law, the 
conductor is not bound to put him off at some sta- 
tion. Where there isa statute regulating the matter 
the common-law rule is, of course, subordinate 
thereto. “No damages can be recovered for putting 
a defaulting passenger off at an inconvenient place, 
unless by some provision of statute. A carrier is not 
required, by the common law, to put out a trespasser 
at one place rather than another.” Great Western R. 
R. Co. v. Miller, 19 Mich. 305. In Canada the statute 
only allows defaulting passengers to be put off ata 
station or near a dwelling-house. In Illinois, aceord- 
ing to statute, he may be put off “ at any usual stop- 
ping place,” and this statutory phrase has been con- 
strued to mean that it is unlawful to put a passenger 
off, for non-payment of fare, at any other place than 
aregular station. Chicago, etc., R. R. Co. v. Pea- 


cock, 48 Til. 253. 
——_++e—___ 
PROVINCE OF COURT AND OF JURY. 

The respective province of judge and jury has been 
the subject of so much doubt and contradiction that a 
clear and well-defined limitation thereof has become 
a great desideratum. In State v. Hodge, 50 N. H. 51C 
(the advanced sheets of which have been furnished us 
by the enterprising reporter, Mr. Shirley), the defend- 
ant was indicted for stealing a gold watch and chain, 
and the principal question was as to the presumption 
of guilt raised by the possession of the watch and 
chain. This particular point, and the general subject 
of the relative province of judge and jury as to matters 
of fact and law, were so elaborately and clearly dis- 
cussed by Doe, J., who delivered the opinion of the 
court, that we make the following extracts: 

Is it the duty of the court, or the duty of the jury, 
to determine whether, in view of the nature of the 
property, the possession is recent enough to raise the 
presumption? This duty has frequently been per- 
formed by the court. Courts governed by precedent 
can easily find precedent enough to put that duty upon 
them. But whenever a judge, in the discharge of that 
duty, undertakes to charge a jury, he practically 
demonstrates, and virtually admits, that there is no 
rule of law on the subject. He does not say to the 
jury, ‘‘There is a general rule of law, or a legal pre- 
sumption, applicable to all kinds of property ;”’ but he 
must say, in substance, “there is a general rule of law 
which finds guilt from the recent possession of stolen 
property; but whether the possession is recent or not 
depends upon the nature of the property. There is no 
rule of law which divides the infinite varieties of prop- 
erty into three hundred and sixty-five or any other 
number of kinds, and requires you or me to draw the 
presumption, from the possession of one kind one day 
after the theft, from the possession of another kind 
two days after, and so on to the end of the list; that 
allotment of time and variety is left to my judgment; 
and, in my judgment, the time and variety, in this 
case, are sufficient to raise the presumption ; this pre- 
sumption, found by me, is binding upon you.” It is 
useless to call such a presumption a presumption of 
law. Call it what we may, it is a presumption of fact. 
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2 Stark. Ev. 684; 3 Greenlf. Ev., §§31, 32; Burrill’s Circ. 
Ev. 67, note b; 2 Bishop’s Cr. Prac., $$ 697, 701; 1 Whart. 
Cr. L., § 729; 7 Monthly Law Mag. 56, 57; Engleman v. 
State, 2 Ind. 91, 97; Hall v. State, 8 id. 439, 442; 
Graves v. State, 12 Wis. 591, 593. It is a presumption 
established by no legal rule, ascertained by no legal 
test, defined by no legal terms, measured by no legal 
standard, bounded by no legal limits. It has none of 
the characteristics of law. Whether it be found by 
the judge or the jury, the judge and the jury must be 
equally unconscious of finding in it any semblance of 
a legal principle, however much good sense may appear 
in the result arrived at. Being a presumption of fact, 
it should, according to our practice, be drawn by the 
jury, and not by the court. * * * 

There are many instances and ilJustrations of the gen- 
eral practice of the judge giving to the jury his opinion 
on the facts, and this general practice, probably, is the 
chief origin of the supposed legal presumption drawn 
from the possession of stolen property. When judges 
following the common practice of giving the jury their 
opinions of the facts and the weight of the evidence, had 
charged juries year after year, for a great length of 
time, that possession of stolen property: was presump- 
tive evidence of guilt, or raised a presumption of guilt, 
this form of judicial instruction finally came to be 
considered as the law of the land. Whether it was 
matter of fact or matter of law was practically imma- 
terial, the influence of the court upon the jury being 
then generally overwhelming in cases that touched no 
political prejudice or sympathy. Being constantly 
repeated by the court, it naturally acquired the posi- 
tion and strength of an established dogma. The uni- 
form practice of the judge, giving the jury his opinion 
on any matter of fact on which he saw fit to aid them 
in that way, was unquestioned. McLanahan v. U. I. 
Co., 1 Pet. 182; Games v. Stiles, 14 id. 322, 327; 
Mitchell v. Harmony, 13 How. 131, 142, 148; State v. 
Bennet, 3 Brev. 514; S.C., 2 Const. Rep. 692; State v. 
Kinman, 7 Rich. 497, 501, 503, 504; Bell v. Reed, 4 Binn. 
136, 1387; Pierce v. State, 13 N. H. 559; King v. The 
Dean of St. Asaph, 21 St. Tr. 900, 923; Cooley’s Const. 
Lim. 320; Sedgw. St. & Const. Law, 615, and authori- 
ties cited in State v. Pike, 49 N. H. 417, 436. “The 
practice of advising the jury as to the nature, bearing, 
tendency, and weight of the evidence, although it bea 
duty which from its very nature must be, in a great 
measure, discretionary on the part of the judge, is one 
which does not yield in importance to the more 
definite and ordinary one of directing them in matters 
of law.” 1 Stark. Ev. 472. 

In King v. Diggles, Wills’ Circ. Ev. 53, an indictment 
for the murder of an aged man named Cass, and his 
wife, it appears that, after the homicide, the defendant 
sold a waistcoat proved to have belonged to Cass, in 
the pocket of which the purchaser found a pair of 
spectacles which were also proved to have belonged to 
Cass. Concerning the spectacles, Mr. Justice Bayley 
instructed the jury that ‘‘it was not very likely that 
the old man would have sold them.’”’ If, upon the 
strength of this precedent, the authorities had recog- 
nized the presumption that an old man would not sell 
his spectacles, it would have been as much a presump- 
tion of law as many other inferences of fact which 
have crept into the law through the English judicial 
practice of advising the jury as to the weight of the 
evidence. ‘ 

It was not the practice to inform the jury that they 
were bound by the opinion of the judge in matters of 





law, but not in matters of fact. The line between law 
and fact was not drawn as it is now being drawn in 
this State. The attention of the bar, court and jury 
was seldom called to the distinction. The attempt of 
the English judges, in the iatter part of the last cen- 
tury, to establish the distinction in political prosecu- 
tions for libel was an exception to the general rule, and 
an unfortunate exception, for the court then claimed 
the presumption of unlawful intent to be a matter of 
law in cases in which it was a matter of fact, and juries 
were thereby invited to render verdicts in open defi- 
ance of the express directions of the court; and the 
distinction between law and fact was confounded worse 
than ever. Pierce v. State, 13.N. H. 562; Commonwealth 
v. Anthes, 5 Gray, 213, 214, 215, 218, 299, 300; State v. 
Croteau, 23 Vt. 36, 51, 57, 58; May’s Const. Hist, Eng., 
ch. 9; 2 Kent’s Com. 17, 20,25. * * * 

Under various influences adverse to a critical and 
rigid maintenance of the distinction between law and 
fact, not only was it the practice for the judge to give 
the jury his opinion on the facts, but it was recognized 
by all the authorities as a correct practice. When, for 
many ages, the court had constantly said to the jury, 
“There is such and such a presumption,” without 
making any reference to, or thinking of, its character 
as a presumption of law or a presumption of fact, how 
could its true character be understood and preserved. 
It would have been wonderful if such a uniform and 
approved practice had not, in the course of time, prac- 
tically buried or obliterated the dividing line between 
law and fact at very many points, and particularly 
through the region of presumptions, and produced 
great difficulties for those who should endeavor to 
make partition of what had so long been held in com- 
mon, and undivided, thoroughly commingled and 
blended together. We are not left to conjecture 
whether such a practice would be likely to produce 
such a result. We know it has produced it. We are 
now contending with those difficulties. The law is 
burdened and obscured by a great mass of common 
opinion, general understanding, practice, precedent 
and authority (including the presumption from pos- 
session of stolen property), that has passed for law, 
but is in truth not law, but fact, coming down to us 
largely by descent from the ancient custom of the 
judge giving the jury his opinion of the evidence. To 
clear the law of this incumbrance, revive elementary 
principles strictly legal in their nature, separate the 
province of the court from the province of the jury, 
and maintain the latter in its entirety, is a duty put 
upon us by the constitution, as interpreted in Pierce v. 
State, 13 N. H. 536, 543, 551, 554. i, Tie. BEN 

We have neither any right nor any inclination to be 
astute in inventing devious methods of infringing the 
trial by jury, intended to be established by the consti- 
tution. We are to take that trial, not in any narrow 
and literal sense, but in the broad and liberal sense set 
forth in Pierce v. State, and give it full force and 
effect, so that it shall be in reality a trial in which the 
jury, and not the court, shall be the judges of the 
facts involved in the issue. Article 90, of the consti- 
tution, adopted the body of the common law, such 
parts thereof only excepted as are repugnant to the 
constitution. We are not to employ that article 
against the full operation of the jury trial, by holding 
a plain matter of fact to be matter of law, on the 
ground that courts treated it as if it were a matter of 
law before the adoption of the constitution. On the 
subject of evidence, and presumption drawn from 
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evidence, no such course can be taken, because, in the 
practice of the judge giving the jury his opinion of the 
evidence, the distinction between a presumption of 
law and a presumption of fact was lost. And even if 
the distinction had not been lost, the decision in 
Pierce v. State is conclusive. In that case, on the 
question whether the jury are the judges of the law in 
criminal cases, the common law, as universally under- 
stood and practiced in New Hampshire from the first 
jury trial ever held in the State down to 1842 (except- 
ing the change of Judge Parker’s opinion, stated by 
him in Pierce v. State, 13 N. H. 561) was held to be 
illegal and unconstitutional, and the new doctrine was 
announced that the jury are not the judges of the law 
in criminal cases. That doctrine was one of the most 
startling legal novelties ever introduced into this 
State, although the only wonder now is that there 
could ever have been any doubt of its soundness. 

And since that doctrine has been inflexibly main- 
tained nearly thirty years, and the decision of the law 
by the jury contrary to the instructions of the court, 
held, with the utmost strictness, to be an unconstitu- 
tional invasion of the province of the court, the court 
are not in a situation to display any ingenuity in invad- 
ing the province of the jury, and infringing their con- 
stitutional right and duty to decide the facts and the 
constitutional right of parties to have the facts decided 
by the jury. If any special influence were needed to 
make a court vigilant and zealous in the highest de- 
gree, to abstain from encroaching upon the sphere of 
the jury, it exists here. Until 1842, juries had uni- 
formly been instructed, in criminal cases, that they 
were the judges of the law. At the trial of State v. 
Corey, in Cheshire, October, 1830, Judge Parker, then 
of counsel for the defendant, told the jury: ‘They 
were by law constituted the judges of the law, as well 
as the fact in the case.’’ The system inaugurated by 
him in 1842 was practically revolutionary, but, from 
that time to this, it has been held to be a fundamental 
theory of the constitution, an ancient principle of the 
common law, and the true construction of the great 
charter. 

Having discarded the old practice, as a test of the 
right and duty of the jury to decide the law, we are 
not at liberty to adhere to it as atest of the right and 
duty of the court to decide the fact. If the appli- 
cation of this doctrine, in its whole length and breadth, 
should clear the law of a great mass of fact which 
wrongfully incumbers it, the result would be not only 
an ideal vindication of constitutional principle, but 
also a practical improvement, tending to facilitate the 
study and administration of the law, and to make 
it a more intelligible and rational system of general 
rules—a point of no small consequence in a society 
which undertakes to found its —— = popu 
lar intelligence. * * * 

To whatever extent matter of fact Fe in Mi 
issue is held to be matter of law, to that extent the 
constitutional system of trial by jury is destroyed, and 
when part is destroyed, the remainder is put in jeop- 
ardy. One precedent is held to justify another. Every 
matter of fact turned into law opens the way for a 
further annexation of the province of the jury to the 
province of the court and a gradual absorption. None 
the less dangerous is the process because it has been 
goihg on a long time, or because the authority of 
jurists, whose attention has not been called to its con- 
stitutional aspects, may be cited in support of an inva- 





the deference for English practice in which the sphere 
of the jury has been reduced to such narrow limits, 
that, at times, it was only by the jury resisting the 
court that English liberty was saved. * * #* 

““The province of the jury is sometimes invaded by 
instructions requiring them to adopt, as absolute con- 
clusions of law, those deductions which they are at 
liberty to draw from a particular state of facts if they 
regard them as reasonable; such as that a homicide 
must be presumed malicious, unless the defendant 
proves the contrary, which is a rule contradictory of 
the results of common observation; or that evidence 
of a previous good character in the defendant ought to 
be disregarded, unless the other proof presents a doubt- 
ful case, which would deprive an accused party of his 
chief protection in many cases of false accusation and 
conspiracies. Upon the presumption of malice in homi- 
cide, the reader is referred to the review of the trial of 
Prof. Webster, by Hon. Joel Parker, in the North 
American Review, No. 72, p. 178.’’ Cooley’s Const. 
Lim. 326, note. 

An immense mass of authorities (Burrill’s Circ. Ev. 
48, 49; 1 Ben. and Heard L. C. C. 347-360; 2 id. 504-538; 1 
id. 295-362, 2d ed.) was overthrown by the decision in 
State v. Bartlett, 43 N.H. 282, 233, 234,where the presump- 
tion of malice in homicide was held to be a presumption 
of fact, and a long step was taken toward the ratifica- 
tion of the doctrine of presumptions, and its establish- 
ment upon ground consistent with the constitutional 
trial by jury. In Pitkinv. Noyes, 48 N.H. 294, it was held 
that the question whether the labor and skill of a work- 
man are understood by the parties to be of the essence 
of a parol contract so as to take it out of the operation 
of the statute of frauds in relation tu the sale of goods, 
was a question of fact for the jury. These and other 
similar cases indicate the general drift. We are con- 
sciously moving against a great current of authority, 
toward atrial by jury, in which the jury shall be the 
judges of the fact as fully and completely asthe court 
are the judges of the law. The decision in State v. 
Bartlett struck out of our books a vast number of 
ancient and modern authorities, and submitted to the 
jury, as a question of fact, a subject which had long 
been studied as a question of law. If, by virtue of 
that precedent, the law should be still more simplified, 
and sound constitutional principle still further advan- 
ced, the profession would be relieved and justice pro- 
moted. 

Whether the defendant, in this case, had any posses- 
sion of the watch and chain, at any time, either when 
they were found or before; whether his possession, if 
any he had, was recent enough, or exclusive enough, 
or unexplained enough, to raise a presumption of guilt, 
were questions of fact for the jury. 


2 
oo 





COMMISSION OF APPEALS ABSTRACT. 


ASSIGNEE — ACTION FOR DISTRIBUTION. 


Action by one of the creditors of an insolvent part- 
nership, which had made an assignment of its property 
and effects for the benefit of its creditors, against the 
assignees, for an accounting and payment of their pro- 
portion out of the assets. It appeared that, prior to 
this action, another creditor brought an action in his 
own behalf and that of others who might come in and 
claim the benefits of it against the assignees, for an 
accounting and distribution of the trust fund. An 


sion of which they were not conscious, or because of | order was made in that action, appointing a referee, to 
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take and state the accounts of the defendants, and 
to report the amount due to the plaintiff and to each 
of the other creditors, respectively, who should come 
in under the order and seek the benefit of the action, 
and directing that the referee should cause advertise- 
ment for such creditors to come in and exhibit their 
demands, which order was complied with, and upon 
the coming in and confirmation of the referee’s report, 
an order for the distribution of the fund was made, 
which was fully executed by the assignees. 

Held, that, in the absence of fraud, all the creditors 
of the assignor were bound by the decree, whether they 
came in and proved their claims or not, and a creditor 
who failed to do this, was barred, although he had no 
notice of the action, and knew nothing about it until 
after the trust fund was distributed. It was not the 
duty of the assignees, knowing of the claim of a cred- 
itor who did not appear, to present and prove such 
claim before the referee. Kerr et al. v. Blodgett et al. 
Opinions by Earl and Leonard, CC. 


EVIDENCE. 

Action to recover possession of a canal boat and dam- 
ages for the taking and detention. After proving title 
and the taking of the boat and the loss of its use by 
plaintiff from the time of taking up to the time of 
trial — plaintiff, as a witness, was permitted to answer 
under objection the following question: ‘State the 
damages for the taking and withholding the boat dur- 
ing that time?”’ 

Held, that this was error, upon authority of case of 
Morehouse v. Mathews, 2 N. Y. 514; Green v. Plunk. 
Opinion by Earl, C. 


EXEMPT PROPERTY — RECEIVER IN SUP. PRO. 


Appeal from an order of the county court of Ontario 
county, directing a receiver of defendant’s property, 
appointed in proceedings supplementary to an execu- 
tion to release, in favor of said defendant, a judgment 
recovered by him against one M., amounting to $79.77, 
for damages sustained by said defendant, by reason of 
the seizure and sale by M., on execution issued in this 
action, of a horse belonging to the defendant, which 
was, by law, exempt from seizure and sale on execu- 
tion. 

Held, that such judgment represents the property 
for the value of which it was recovered. The proceeds 
of the judgment should be held to be protected under 
the statute, as exempt property, until sufficient time 
has elapsed to afford the debtor a reasonable oppor- 
tunity to again purchase the exempt property. A 
receiver appointed in proceedings supplementary to 
execution is subject to the direction and control of the 
court in which the judgment was obtained upon which 
the proceedings are founded, and in this case the county 
court had jurisdiction to order him to release to the 
debtor the judgment recovered by him against M—. 
Tillotson v. Wolcott, Lott, Ch. C., and opinions by 
Leonard and Earl, CC. 

HUSBAND AND WIFE— CARRIERS — NOTICE. 


Action by a married woman to recover for two trunks 
containing jewelry, clothing, etc., which were lost on 
defendant’s read. The greater part of the property 
was received by plaintiff from her husband. Her 
ticket contained the following printed notice on its 
face, which plaintiff testified she did not read: 

“This ticket entitles the holder to not over 80 lbs. 
baggage free, and not at a rate exceeding in value 
#10), unless notice is given, and an extra amount 





paid, at double first-class freight rates. No road repre- 
sented by cither of these tickets is responsible for the 
passenger or baggage while upon any other road. 
(Signed) “H. R. Payson, 
“General Passenger Agent.” 


Held, that, by the provisions of the act of 1860 con- 
cerning the rights and liabilities of husband and wife 
(Laws of 1860, ch. 40), as amended in 1862 (Laws of 
1862, ch. 172), the estate of the wife in her para- 
phernalia, given her by her husband, is clothed with 
all the incidents of a legal estate; and for an injury to 
or conversion thereof, she is the proper person to bring 
the suit. The printed notice on the ticket did not 
limit the liability of the railroad company. If the 
railroad agent had called plaintiff’s attention to this 
language when he sold the ticket and took her money, 
or if it had been shown that she knew of this language 
when she paid her money and took the ticket, the law 
would presume that she assented to the terms therein 
expressed, but the question was unaffected by the fact 
of the discovery of the notice after the purchase of the 
tickets and commencement of the journey. Rawson 
v. Penn. R. R. Co. Opinion by Earl, C. 


MORTGAGOR AND MORTGAGEE. 


Action by a subsequent incumbrancer to have cer- 
tain mortgages, as against his mortgage, declared 
invalid or subordinate to it. These mortgages were 
held by a bank, of which the mortgagor was president 
and principal stockholder; and, in an entry upon the 
journal of the bank in the regular day’s business, they 
appeared charged to the president, against a credit to 
him of a larger amount appearing upon the books of 
the bank. The book-keeper who made the entry had 
no recollection of the transaction. The mortgages 
were subsequently transferred, by the bank, to a bona 
fide purchaser, for their face, the president and the 
bank representing them to be valid liens and wholly 
unsatisfied. 

Held, that the entry alone, without some evi- 
dence of its adoption by the mortgagor and the 
bank, was not sufficient proof that the mortgages were 
paid, and the subsequent action of both, in negotiat- 
ing the mortgages, rebutted any inference that it was 
acquiesced in or adopted. Whitehouse v. Bank of 
Cooperstown, impleaded, etc. Opinions by Gray, C., and 
Lott, Ch. C., Lott, Ch. C., dissenting. 


NOVATION — STATUTE OF FRAUDS. 


Action to recover the amount due on a demand. 
Defendants were jointly indebted to the plaintiff in 
tne sum of $100. Plaintiff was indebted to E. B., one 
of the defendants, in an equal or greater amount. 
Plaintiff and E. B. agreed, by parol, that the debt due 
the former should be set off and applied upon the 
demand of the latter, and that the former’s claim be 
thereby canceled. 

Held, that the agreement was not one of sale or 
transfer, and was not within the provisions of the 
statute of frauds. Brand v. Brand et al. Opinions 
by Hunt and Gray, CC. 

OBJECTION ON APPEAL. 

Action to recover a sum alleged to have been expended 
on joint account of plaintiff and defendant in a part- 
nership transaction. The answer denied the complaint 
and set up acounterclaim. The case was tried and no 
objection was made to the form ef action or the shape 
of the pleadings. 
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Held, that these questions could not be raised upon 
appeal. Fitch v. Russell. Opinion by Gray, C. 


TELEGRAPH COMPANY. 


1. Action to recover for loss in the purchase of some 
gold, occasioned by a mistake made in the transmis- 
sion of a telegram. C., acting for plaintiff, gave to 
defendant, a telegraph company organized under the 
general laws of this State and the acts amendatory 
thereof (ch. 265, Laws of 1848, ch. 559, Laws of 1855, etc.) 
a telegram in the following terms: ‘“‘ Buy us seven ($700) 
hundred dollars in gold.’’ By some mistake of the 
operators it was sent and received as follows: ‘‘ Buy us 
$7000 in gold.”’ The said dispatch was written by C. upon 
an ordinary blank of the defendant, taken by him from 
alot of blanks he had on hand at his office, which (to 
secure business) had been left there by the defendants, 
but he or the plaintiffs had never read the printed part 
thereof. Suid blanks contained, among other condi- 
tions, a printed agreement between the sender and the 
company, that the latter would not be responsible for 
any error in the transmission of the message unless it 
was repeated, and at the end thereof, was the following 
direction : 

Send the following message, subject to the above 
conditions and agreement; and immediately beneath 
it was the dispatch. 

Held, that although telegraph companies may be 
termed common carriers in the sense that they 
are engaged in a public employment, and are 
bound to transmit all messages delivered to them, the 
common-law liability of common carriers does not 
attach to them. They do not insure the safe and accu- 
rate transmission of messages. They are bound to 
transmit them with care and diligence adequate to the 
business which they undertake. They have the right 
to make reasonable rules for the conduct of their busi- 
ness, and can, by notice to the sender of the message 
or by special contract, limit their liability for mistake 
not occasioned by gross negligence or willful miscon- 
duct. 

2. A party using such a blank as furnished by the 
defendant in this case, and writing his dispatch there- 
on, assents to the terms and conditions on which it is 
to be sent. If he omits to read or to become informed 
of them, it is his own fault. A contract, voluntarily 
signed and executed by a party, in the absence of mis- 
representation or fraud, with full opportunity of 
information as to its contents, cannot be avoided on 
the ground of his negligence or omission to read it, or 
avail himself of such information. Breese et al. v. U. 
S. Telegraph Co. Opinions by Lott, Ch. C., and Earl, C. 

VARIANCE. 

Action upon an alleged agreement between plaintiff 
and defendant, by which defendant agreed to pay to 
plaintiff a commission of two and one-half per cent, 
for procuring a purchaser for defendant’s farm, which 
plaintiff did. Upon the trial evidence was received, 
without objection, which showed an agreement to pay 
the commission upon the price of the property sold. 
There was included in the sale a large amount of per- 
sonal property, as well as the farm. A variance 
between the evidence and the complaint was not sug- 
gested upon the trial. 

Held, that, upon appeal, the objection could not be 
raised, and if it had been raised upon the trial it 
would have been the duty of the referee to have 
amended the complaint. Divoll. y. Hencker. Opin- 
ions by Leonard, C., and Lott, Ch. C. . ae 





GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 


SuPKEME CouRT.—Oprtnions DELIVERED SEPTEM- 
BER, 1872. 
DAMAGES. 

1. Action for damages for compensation for causing 
death: negligence: who liable for, as between landlord 
and tenant.— The plaintiff sued under the act of 1847, 
to recover $5,000 for the death of her husband, who 
was a longshoreman, engaged on July 9, 1866, in dis- 
charging iron from a vessel unloading at a pier in New 
York city. The iron overloaded the pier, it fell, the 
plaintiff ’s intestate with it, and he received injuries in 
consequence of which he died. On October 19, 1865, 
the defendants leased their portion of the pier to the 
Commercial Steamboat Company for five years from 
May 1, 1865, by a lease which provided that the pier 
should be ‘kept in orderand repair by and at the cost 
of the lessees.’’ The lessees were in possession of the 
pier from May 1, 1865, under a preliminary arrange- 
ment. During the whole time the pier was occupied 
under the lease, the defendants were at no time in 
possession of it. The jury found a verdict of $3,500 
against the defendants. On appeal from the judgment 
entered thereon : 

Held, ‘‘It must be conceded that if the pier, where 
the accident occurred, was in an unsafe condition at 
the time it was leased, May 1, 1865, that the possession 
of the pier by other parties, under a lease from the de- 
fendants, will not afford a defense against a claim 
upon them for injury arising from such defect. 

The question of the condition of the pier at this time 
was submitted to the jury, and an exception thereto 
was taken by the defendants’ counsel. The accident 
occurred in July, 1866, and an examination afterward 
proved that timbers, not previously in sight, were very 
much decayed. There was an unusual weight of 
freight placed upon the pier, but the accident would 
not have happened had these timbers been sound. 
There was no direct evidence as to the condition of the 
timbers, May 1, 1865, when the possession was delivered 
to the tenant, but it was assumed by the learned judge 
that it might be inferred from general knowledge of 
the length of time required for wood to become rotten. 
It was said by the judge, in substance, that it could not 
occur in the time intervening between the making of 
the lease and the happening of the accident. The only 
evidence bearing upon the subject was, that it would 
require the lapse of fifteen years before such timbers 
would become so rotten. 

I think it was impossible that the conclusion reached 
by the jury can be sustained by such evidence, and 
that the court erred in submitting the inquiry which it 
did. The timbers might have been sufficiently sound 
when the lease was made to have sustained the weight 
under which they broke and precipitated the plain- 
tiff’s intestate into the water, inflicting the injury 
which caused his death in July, 1866. 

At least, we can know nothing to the contrary as a 
fact. There is no such general law of nature as will 
possess the court and jury of the proper knowledge to 
pass upon the soundness of the timbers or their ca- 
pacity to sustain the weight required, from the facts 
proven. The judge erred in his instructions upon this 
subject. The judge submitted to the jury the ques- 
tion whether the defendants were in the pommeesion of 
the pier when the accident occurred. 


~ 
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The only evidence to support the submission of this 
inquiry was, that the lease was executed some months 
after the date, and that the defendants’ agent entered 
upon the pier and repaired it a few months after it 
broke down. It was also in evidence, and undisputed, 
that the lessees were in the possession at the date of 
the lease and from thence until it fell; also, that the 
defendants claimed the expense of these repairs from 
the lessees, which they compromised at fifty per cent, 
being liable under a covenant in the lease for repairing. 
There is nothing inconsistent in these circumstances 
upon which the plaintiffs rely to sustain the proposition 
that the defendants were in possession, with the oppo- 
site conclusion. The evidence is not sufficient to 
authorize the submission of the question. 

The jury may have based their verdict upon an erro- 
neous finding as to this fact of possession. Judgment 
reversed. Swords, administratriz, etc., v. Edgar et al. 
Opinion by Leonard, J. 

DEMISES. See Wills. 
EQUITABLE CONVERSION. See Wills. 


LAND TAKEN FOR PUBLIC USE. 
1. Railroad property. —On appeal from the report of 


commissioners of estimate and assessment in the mat- 
ter of Riverside Park in the city, it is objected by the 
appellants that the commissioners have not taken or 
assessed the land occupied by the N. Y. Central and 
Hudson River R. R. Co., for its track; that the said 
land is embraced within the limits of the new park as 
laid out by the commissioners, but no estimate or as- 

_ sessment has been awarded for damage or imposed for 
benefit by the commissioners whose report is appealed 
from. 

Held, the land of the said company was acquired 
many years ago for public use as a railroad by author- 
ity of law. The authority so to use the said land has 
not been repealed, and no express direction has been 
enacted to take the land for a different purpose or pub- 
lic use. It requires an express manifestation, at least, 
of the will of the legislature, that the prior devotion 
of the land to the use of the public, by a private cor- 
poration for its railroad, shall be abandoned, or that 
another and later demand of the land for the public 
use shall supersede the former use, in order to justify 
the change. The power so to take the land after a 
prior devotion to a public use cannot be implied. The 
continued use of the railroad is not so inconsistent 
with the authority to lay out a public park, embracing 
apart of the line of a railroad track, as to justify the 
taking of the land in this proceeding and stopping its 
use by the railway company. The public authority 
may lay out a street or highway so as to intersect the 
route of a railway, but the use as a street or highway 
must be subordinate to the ordinary and necessary use 
of the railroad at the crossing, with the observance of 
the signals required by law on the part of the railroad 
company. The use of the line of the track is a fran- 
chise granted by law to the said company, in the nature 
of a contract, and as such inviolable, except under the 
general power reserved to the State to alter or repeal 
the act by which the said company is incorporated. 

We think the commissioners of estimate and assess- 
ment properly regarded the land of said company 
within the designated limits of the new park as not 
having been taken for the use of the park, and not re- 
quiring any estimate for damages. 

In respect to the omission to assess the land of the 
said company for benefit, it is necessary only to ob- 





serve that the said land can be used for no purpose 
except that of a railway; and hence that the land it- 
self is not benefited, or rather the benefit will not 
apply to the land of the railroad company, 15 Wend, 
374, 377 cited. In the matter of the Commissioners of 
Riverside Park. Opinion by Leonard, J. 

2. Commissioners of assessment: their costs and ex- 
penses.—It was urged on the appeal that the costs 
and expenses of the proceedings had under the direc- 
tion of former commissioners of estimate and assess- 
ment, whose report on appeal to the general term was 
set aside, and the matter committed to the present 
commissioners, ought not to be included in the 
present report, nor assessed upon the property bene- 
fited by the proposed improvement. It appears that 
the new board of commissioners adopted a large part 
of the work of the former board, and that the labors 
of the new board were chiefly required in making a 
computation of the assessments for benefits, and esti- 
mates of damages on a different valuation of the lands 
affected. 

Held, that the costs and expenses for work, etc., in- 
cluding the maps and surveys found to be correct and 
useful, were properly allowable. The work of the new 
board was a continuation of that of the former one 
taken at a certain point, different values being adopted. 
Ib. 

8. Public parks: “due process of law’: New York 
City. —The courts of this State have repeatedly held 
that land taken in a city for public parks and squares 
by authority of law, whether advantageous to the public 
for recreation, health or business, isa public use, and 
there appears to be no reason for doubt on the subject. 

The constitution of this State authorizes property to 
be taken for public use, and the compensation therefor 
to be ascertained by a jury, or by not less than three 
commissioners, appointed by a court of record. Con- 
stitution, art. 1, § 7. 

These conditions appear to have been observed. Itis 
not the province of this court to determine, in oppo- 
sition to the authority granted by the legislature, to 
the commissioners of the Central Park, as to the neces- 
sity for laying out new parks or squares. The power 
to lay out new parks, etc., was granted by statute in 
1867, to the said commissioners, and they have exer- 
cised it, as they were authorized to do. The citizen is 
entitled to the absolute control of his estate, unless 
taken for public use in due form of law, and this right 
it is the duty of the court to maintain. His land can 
be so taken only by “‘ due process of law.’’ But when 
the conditions required by the constitution of this 
State to be observed, for the protection of the rights of 
the citizen, have been complied with, it must be 
regarded as a fulfillment of the direction in respect to 
“due process of law,”’ whether the direction be found 
in the State constitution or in the fifteenth amend- 
ment to that of the United States. The protection of 
that amendment can be invoked only when the right 
of the citizen has been invaded by a disregard of the 
“due process of law,” as guaranteed by the fundamen- 
tal law of the State. Any other construction of the 
amendment would necessarily draw to the courts of 
the general government all proceedings to acquire 
property for the public use; a result not contemplated, 
I think, by its framers. The ex‘tent of the new parks, 
etc., has been largely confided by law to the discretion 
of the commissioners of the Central Park, and the 
area of assessment to the commissioners appointed by 
the court. Weare unable to perceive that we could 
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exercise the discretion affecting the subject more 
wisely than has been done by the said commissioners. 
We find no ground for holding that their discretion 
has been unreasonably exercised, as was held in the 
matter of the Fourth avenue, 3 Wend. 452, and in other 


cases. Ib. 
(To be continued.) 


wn 
or 


DIGEST OF RECENT AMERICAN DECISIONS.* 
(Concluded.) 
PAROL TRUSTS. 

1. Respecting lands: statute of frauds.— An express 
trust in respect to lands, resting entirely in parol, is 
within the statute of frauds and void. Mary Rodgers 
v. Bridget Simmons et al., 76. 

2. So, where a guardian of minor children succeeded 
in purchasing a tract of land which had formerly be- 
longed to the father of his wards, at a less price than 
he could otherwise have obtained it for, on the repre- 
sentation to the then owner of the land that he was 
acting as guardian and wished to secure the land for 
the children, taking the conveyance, however, in his 
own name, absolutely, and paying his own money on 
the purchase, it was held, no express trust could arise 
in favor of the wards, based upon the representations 
of their guardian, because, being in parol, they were 
within the statute of frauds. Ib. 


RAILROADS. 

1. Of their duty as to delivery of freight beyond their 
own lines. — A railroad company cannot be compelled, 
as common carriers, to receive goods at stations along 
their line for transportation, on the requirement of 
the consignor that they shall, themselves, deliver the 
goods at a point beyond or off their own line of road, 
or to deliver goods received by them for transporta- 
tion, at such point. The legal duty of the company in 
that regard is commensurate only with their franchise ; 
it is confined to their own line of road, and cannot be 
made to extend beyond it. The People of the State of 
Illinois ex rel. v. The C. & A. R. R. Co., 95. 

2. Of their duty to acquire facilities to deliver goods 
beyond their own lines.— Nor can a railroad company, 
chartered with certain express powers and privileges, 
with certain termini within which they are to be exer- 
cised, be compelled to purchase, for the accommoda- 
tion of the public, more extended privileges beyond 
the limits of their franchise, so that they may deliver 
goods at points not upon the line of their road, or 
within its established termini. Ib. 

8. So where it was sought to compel a railroad com- 
pany to receive a quantity of grain at a certain elevator 
in the city of Chicago, it appeared such elevator was 
situated upon a side or switch track which connected 
with the road of the company in that city, but was 
beyond its actual terminus. The side or switch track 
was constructed, owned and controlled by other com- 
panies, with whom the company against whom the 
remedy was sought had no arrangement for its use, 
except as might be especially agreed upon in particular 
instances, though, under an ordinance of the city, that 
company could have compelled an arrangement for its 
regular and permanent use. Held, the company could 
not be compelled to receive the grain to be delivered 
at such elevator beyond the terminus of their own 
road, nor could they be compelled to acquire the right 








* From 55th Illinois Report. 





to use the switch track leading from their road to the 
elevator for the purpose of such delivery. Ib. 

4. Nor would the right of the parties in that regard 
be affected by the fact that such company had fre- 
quently, in repeated instances, delivered freight at that 
elevator, by the use of such switch track running 
thereto, but by virtue of special agreement to that 
effect. Ib. 

5. In order to compel a railroad company to deliver 
grain, shipped on their road in bulk, at a particular 
elevator to which it may be consigned, it is indispen- 
sable such elevatur must be connected by some track 
with the railroad line of the company, and be, in fact, 
a portion thereof, or such as would be regarded a por- 
tion thereof, for the purposes of such delivery, under 
the act of 1867, entitled ‘‘ Warehousemen.”’ Ib. 

6. Duty to carry grain in bulk.— Railroad companies 
cannot disregard the custom which has obtained of 
conveying grain in bulk over the lines of their own 
roads, and delivering it at any elevator thereon to 
which it may be consigned. If consigned to an ele- 
vator or warehouse not on their road, and beyond its 
terminus, or if there be no elevator on the road on 
which the grain is carried, then they may rightfully 
refuse to receive it in bulk. Ib. 


SALE UNDER TRUST DEED. 
Notice to the debtor: bad faith: inadequacy of price.— 
A party holding certain real estate under a contract of 
purchase, sold the same, receiving from his vendee a 
part of the purchase price in cash, and for the residue 
his promissory notes, which were transferred before 
their maturity. Subsequently, this vendor forfeited 
his contract of purchase, and thereupon his vendee 
purchased from the original vendor, receiving a deed 
for the premises, and executing a deed of trust thereon 
to secure a portion of the purchase-money, and at the 
same time receiving from his grantor a bond to indem- 
nify him against his outstanding notes given on his 
former purchase. It was also agreed that steps should 
be taken, at the expense of the grantee in the trust 
deed, to restrain the collection of those outstanding 
notes, and to recover the money paid on the first pur- 
chase, which was to inure to the benefit of the vendor 
on the second sale. The trustee in the trust deed also 
agreed, as the agent of the holder, that the residue of 
purchase-money secured thereby should not be de- 
manded until the suit in respect to those notes should 
be determined, yet pending that suit, and without any 
notice to the grantor in the deed of trust, the trustee 
sold the property at a grossly inadequate price, the 
circumstances tending to show it was nota fair and 
real transaction with any of the parties to it; there 
was no money paid, or deed made to the purchaser, 
for a period of two months after the sale. It was held, 
the trustee’s sale should be set aside, on bill filed for 
that purpose, in order to a more equitable adjustment 
of the rights of the parties. Stone v. Fargo et al., 71. 


SET OFF. 

In equity: against a debt due to an estate.—A pur- 
chaser of land gave his notes for a portion of the pur- 
chase-money, and simultaneously therewith, as a part 
of the same transaction, the grantor executed to the 
purchaser a bond to indemnify and save him harmless 
as against certain outstanding notes given by him 
upon a prior purchase of the same premises from a 
third party who had bought from the same grantor, 
but had forfeited his contract. After the death of the 
grantor, the party thus sought to be indemnified was 
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compelled to pay those outstanding notes. Held, that 
in equity, the party so damnified could set off the sum 
paid by him, against his notes due to the estate of his 
grantor, it appearing the estate was solvent and the 
interests of other creditors would not be affected 
thereby. Stone v. Fargo et al., 71. 

2. Nor would the fact that the debt arising from a 
breach of the condition of the bond of indemnity did 
not accrue and become fixed in the life-time of the 
party executing it, at all affect the right of set-off in 
such case against his estate. Ib. 

3. And the claim arising out of a breach of the con- 
dition of the bond of indemnity should go in discharge 
of the notes given for the purchase-money of the land, 
without reference to the claims of other creditors of 
the estate, inasmuch as that indemnity appeared to be 
one of the terms of purchase, and all being parts of 
the same transaction. Ib. 


TAXATION FOR CORPORATE PURPOSES. 


1. And of the power to create a debt against a municipal 
corporation.— The legislature ordinarily has no power 
to impose a debt or levy a tax upon a municipal cor- 
poration without its assent, or to authorize persons 
not corporate officers to create a debt against the cor- 
poration, or to levy a tax therein, either directly or 
indirectly, without the consent of those to be affected 
thereby, or of the municipal authorities. Wider et al. 
v. City of East St. Louis, 133. 

2. This rule, as announced in the case of Livingston 
v. Wider et al., 53 Ill. 302, and applied to the action of 
the police commissioners of the city of East St. Louis, 
under the act of 1867, is adhered to. Ib. 

3. Who are “corporate authorities..".—The police 
commissioners, the appointment of whom is provided 
for by the act of 1867, entitled “‘an act to establish a 
police force for the city of East St. Louis,’’ are not 
corporate authorities of that city, and have no power 
to create a debt against the municipality without its 
consent. Ib. 

4. Of the levying of a local tax by the legislature.— The 
doctrine in reference to the possible existence of cases 
in which the legislature may impose a local tax with- 
out the consent of the corporate authorities, as in 
case of the failure of the police department of a city 
to provide reasonable security for life and property, 
and the State should undertake to supply the defici- 
ency and assess the expense thereof upon the city, has 
no application in a case where it is attempted to con- 
fer the power of creating a debt against the city, with- 
out its consent, upon police commissioners appointed 
under a law which was never submitted to nor approved 
by the people of the city or its corporate authorities. Ib. 

5. City of East St. Louis: of its power to create and 
pay a police force: effect of the act of 1867.— Under the 
charter of 1869 of the city of East St. Louis, the city 
has the power to appoint a marshal and his deputies, 
who may exercise police authority in the city and 
receive compensation from the city for such service, 
and this, notwithstanding the act of 1867 providing for 
the organization of a police force in that city without 
the intervention of the corporate authorities thereof. 
The latter act was not designed to deprive the city of 
the power given in its charter to maintain a police 
force, unless the provisions of the act should become 
efficient for that purpose. Ib. 

6. Same: legality of the police organization under act 
of 1867.—The police force organized in the city of East 
St. Louis, by the police commissioners appointed under 





the act of 1867, no doubt have a legal right to act in the 

capacity of policemen, if they choose to do so gratu- 

itously, unless discharged or disbanded by the com- 

missioners. To this extent the law may be upheld. Ib. 
TRUSTS. 

1. Arising out of fiduciary relations.— Nor would a 
constructive trust arise, by operation of law, in such 
case, by reason of the fiduciary relation of the guar- 
dian, because his wards, for whose benefit he pretended 
he wished to purchase the land, had no interest therein, 
or claim or expectation of interest. The title to the 
land, although once in the father of the minors, had 
become vested in another party. Rogers v. Simmons 
et al., p. 76. 

2. In order that a trust shall arise in favor of a per- 
son toward whom the fiduciary or confidential relation 
exists or is assumed, by reason of such relation, the 
person claiming the trust must have some interest, or 
at least some claim or reasonable expectation of inter- 
est, in the property claimed to be affected. Ib. 

3. What will amount to a fraud in respect thereto.—The 
mere violation of a parol promise or trust, as to an 
interest in land, will not, of itself, constitute such a 
fraud as will take a case out of the statute of frauds. 


Ib. 
——_ 30g=—_—__ 


BANKRUPTCY LAW. 


ACT OF BANKRUPTCY. 

1. A was arrested on mesne processissued out of a 
State court, and actually imprisoned thereon for a pe- 
riod exceeding seven days. The judge of the State 
court, before whom the matter was afterward brought, 
decided that the order by the commissioner on which A 
was imprisoned, was improvidently made, and ordered 
A’s release on entering common bail, or an appearance 
to the action. After A had remained imprisoned more 
than seven days, and before the judge decided the 
order to have been improperly granted, a petition in 
bankruptcy was filed against A. 

Held, that the imprisonment being submitted to for 
more than seven days before an effort at liberation was 
made became an act of bankruptcy. In re B. Cohn, 
U. 8. Dist. Ct. N. J. 

2. The owner of oil lands, who divides it into lease- 
holds and receives the rent in oil, is not a trader within 
the meaning of the bankrupt law, inasmuch as he deals 
only in the products of hisland. Hence, he does not 
commit an act of bankruptcy by any suspension of 
payment of his negotiable paper for a period of four- 
teen days, however multiplied the transactions of his 
business through the leases, and however extended his 
credits. Although the assets of a debtor may be rightly 
estimated at four times the amount of his debts, yet he 
is insolvent if unable to meet his engagements as they 
accrue and become due. The procuring or suffering a 
judgment to be obtained against him by a debtor, with- 
out giving any warrant of attorney, is not in itself an 
act of bankruptcy; yet, if he directly or indirectly 
assists or facilitates the obtaining ofjudgment on which 
an execution has followed, this may be evidence in 
support of an allegation that he has committed an act 
of bankruptcy by procuring or suffering his property 
to be taken in execution. In re T. Woods, U. S. Dist. 
Ct., E. D. Penn., 7 N. B. R. 120. 

ATTORNEY. 

The attorney of a bankrupt petitioned to be allowed 
for services rendered prior t« adjudication and up to 
the time of the choice of an assignee. - 
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Held, that they were general creditors of the bank- 
rupt, and must prove their debt in the usual form, for 
all services rendered prior to the adjudication, that the 
proof as to the other alleged services was unsatisfac- 
tory, and, before the assignee could be required to pay 
for such services, it must be clearly shown that they 
were properly and necessarily rendered, for the pur- 
pose of benefiting or preserving the estate of the bank- 
rupts, in the interest of the general creditors. Peti- 
tion dismissed, without any prejudice as to any proof 
of claim they might hereafter make. In re Jaycox & 
Green, U. 8. Dist. Ct., N. D. N. Y., 7 N. B. R. 140. 


CONTEMPT. 


A creditor, who had obtained judgment in a State 
court and issued execution before his debtor was 
adjudged bankrupt, was restrained from selling the 
property after adjudication, by an injunction of the 
United States court sitting in bankruptcy. Notwith- 
standing this injunction, however, he caused the prop- 
erty to be sold by the sheriff. 

Held, that an attachment for contempt in violating 
the injunction wouldlie. In re R. Atkinson, U.S. Dist. 
Ct., W. D. Penn., 7 N. B. R, 143. 


FRAUDULENT CONVEYANCE. 


After the commencement of proceeding in bank- 
ruptcy, a creditor secured by deed of trust cannot en- 
force his security by sale, without the permission of 
the bankrupt court, and any sale so made will, upon 
proper application, be set aside. Smith, Assignee, v 
Kehr et al., 5 N. B. R. U. 8. Cir. Ct., Mo.; Id., 7 N. B. 
R. 97. 

2. Where, upon an agreement foraseparation between 
husband and wife, the husband makes a settlement 
upon the wife, and she, through a trustee, consents to 
relinquish her dower, and to indemnify the husband 
against her debts, the deed is for a consideration valu- 
able in law, and will be good as against creditors; but 
if the parties come together and set aside the articles 
of separation, although stipulating that the settlement 
shall stand, the consideration of the deed ceases to be 
valuable, and becomes voluntary, and as against cred- 
itors will be void. Ib. 

3. When a deed fraudulent as to prior creditors of the 
grantor is set aside, all creditors prior and subsequent 
share in the fund pro rata. Ib. 

When a deed is set aside, as made in fraud of creditors 
of the bankrupt, the bankrupt retains his homestead 
right, which passes to his grantee. Dillon, J., decision 
in Cox v. Wilder et al. followed, reversing Cox v. Wilder 
et al.,5 N. B. R. 443. Ib. 


PARTNERSHIP. 

Where several notes had been fraudulently given by 
one partner in the name of the firm for his separate 
debt, and the partner defrauded, upon learning of the 
issue of two only of said notes, by an agreement of 
dissolution of the partnership, purchased from his 
copartner his interest in the firm for a certain sum of 
money, payable by appropriation of portion thereof to 
the payment of the said two notes, and the balance on 
or before a certain stipulated time, and the partner- 
ship was subsequently adjudged bankrupt, but any 
claim against the partnership estate, upon any of the 
notes fraudulently issued, was disallowed, it was held 
that the effect of the said agreement of dissolution, as 
to the said two notes referred to therein, was not a 


ratification of the said notes by the defrauded partner 





18. Manufacturers of cigars (special tax)....... 


as firm obligations, but an assumption of them as his 
separate debts upon a consideration, which had not 
failed in whole or in part, the claims upon said two 
notes remaining also separate debts of the partner who 
had issued them. In re Dunkle & Dreisbach, U. &. 
Dist. Ct., E. D. Penn., 7 N. B. R. 107. 


PARTNERSHIP — SUSPENSION OF PAPER. 


Where a firm carries on business in the individual 
name of one of the copartners, a proceeding in bank- 
ruptcy is regular as against the firm, and will hold all 
the copartners as such, regardless of their other occu- 
pation and place of business. Suspension of commer- 
cial paper, if continued for a period of fourteen days, 
creates an act of bankruptcy which is not remedied or 
condoned by the payment of the commercial paper so 
suspended, prior to the commencement of bankruptcy 
proceedings, unless all other debts of the alleged bank- 
rupts are also paid in full. In re Ess & Clarendon, U. 
S. Dist. Ct. fur N. D. of Il. 


—_—~< > ___ 
INTERNAL REVENUE TAX. 


SCHEDULE OF ARTICLES AND OCCUPATIONS SUBJECT 
TO TAX UNDER THE INTERNAL REVENUE LAWS OF 
THE UNITED STATES, AS AMENDED JUNE 6, 1872. 


Spirits. 

1. Spirits distilled from apples, peaches, or 
grapes, per gallon......... bo dddcscccsecsecss 

2. Spirits distilled from materials other than 
apples, peaches or grapes, per gallon 

3. Rectifiers (special tax) 

4. Wines, liquors or compounds, known or de- 
nominated as wine, and made in imitation 
of sparkling wine or champagne, but not 
made from grapes grown in the United 
States; and liquors not made from grapes, 
currants, rhubarb or berries, grown in the 
United States, but produced by being rec- 
tified or mixed with distilled spirits, or by 
infusion of any matter in spirits to be sold 
as wine, or as a substitute for wine, in bot- 
tles containing not more than one pint, per 
bottle or package 

. Same, in bottles containing more than one 
pint, and not more than one quart, per bot- 
tle or package 
And at thesame rate for any larger quantity 
of such merchandise, however put up, or 
whatever may be the package. 

. Dealers, retail liquor (special tax) 

. Dealers, wholesale liquor (special tax) 

. Manufacturers of stills (special tax) 

. Stills or worms, manufactured, each..... aps 

. Stamps for distilled sll intended for ex- 


Stamps for rectified spirits, each. . 
. Stamps, wholesale liquor dealers’, sack, een 


TOBACCO. 

. Cigars and cheroots of all descriptions, do- 
mestic or imported, per thousand... . 
Cigarettes, domestic or imported, weighing 
not over three pounds, per thousand, per M. 

17. Cigarettes, domestic or imported, weighing 
over three pounds per thousand, per M.... 


5 00 


eeeeeee 


1 50 


5 00 
10 00 
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19. Snuff, of all descriptions, domestic or im- 
ported, and snuff-flour, sold or removed for 


Tobacco, chewing and smoking, Queen, 
cavendish, plug or twist, cut or granulated, 
of every description; tobacco twisted by 
hand or reduced into acondition to be con- 
sumed, or in any manner other than the or- 
dinary mode of drying and curing, prepared 
without the use of any machine or instru- 
ment, and without being pressed or sweet- 
ened; and all fine-cut shorts, and refuse 
scraps, clippings, cuttings, and sweepings of 
tobacco, domestic or imported, per pound, 
Stamps for tobacco or snuff intended for 


20. 


Retail dealers in leaf tobacco, annual sales 
not over $1,000 (special tax) 

Retail dealers in leaf tobacco, annual sales 
over $1,000, for every $1 over $1,000......... 
Dealers in manufactured tobacco (special 


Manufacturers of tobacco (special tax) 

. Peddlers of tobacco, when traveling with 
more than two horses, mules or other ani- 
mals, Ist class (special tax) 

Peddlers of tobacco, when traveling with 
two horses, mules or other animals, 2d class 
(special tax)........ SEU a pietckuahbdsdkseccie 
Peddlers of tobacco, when traveling with 
one horse, mule or other animal, 3d class 


Peddlers of tobacco, when traveling on 
foot or by public conveyance, 4th class 


$0 32 


{Any person who sells, or offers to sell and deliver, 
manufactured tobacco, snuff or cigars, traveling from 
place to place in the town or through the country. 


shall be regarded as a peddler of tobacca.] 


FERMENTED LIQUORS. 


31. Fermented liquors, per barrel.............. 
82. Brewers, annual manufacture less than 500 
83. Brewers, annual manufacture not less than 
500 barrels (special tax)..................5- 
Retail dealers in malt liquors 

Wholesale dealers in malt liquors 


BANKS AND BANKERS. 


Bank deposits, per month 
. Bank deposits, savings, etc., having 
no capital stock, per six months.. 


RS 


Bank circulation, per month 
Bank circulation exceeding 90 per 
cent of capital in addition, per 


S88 88 


1-24 of 1 per c. 


1-4 of 1 perc. 
Bank capital per month............ 1-24 of 1 per c. 
1-12 of 1 per c. 


1-6 of 1 per c. 


=} 


. Banks on amount of notes of any 
person, State bank or State bank- 
ing association, used for circulation 
and paid out; and on notes of any 
town, city or municipal corporation 
paid out by any national banking 
association, State bank or bankers, 
or association after May 1, 1867..... 


10 per cent. 


Notse.—The tax on income expires by limitation 
with the assessment on incomes for the calendar year 





1871. The repeal of the tax on gas takes effect August 
1, 1872. 


STAMP TAXES UNDER SCHEDULE C. 


42. Proprietary medicines and preparations. 
For and upon every packet, box, bottle, pot, 
phial, or other inclosure, containing any 
pills, powders, tinctures, troches, lozenges, 
syrups, cordials, bitters, anodynes, tonics, 
plasters, liniments, salves, ointments, 
pastes, drops, waters, essences, spirits, oils, 
or other medicinal preparations or compo- 
sitions whatsoever, sold, offered or exposed 
forsale, by any person or persons whatever, 
when such packet, box, etc., with its con- 
tents, does not exceed, at retail price or 
value, the sum of twenty-five cents 

Exceeding twenty-five and not exceeding fifty 


Exceeding seventy-five cents and not exceeding 
one dollar 

Exceeding one dollar, for every additional fifty 
cents, or fractional part thereof in excess 
of one dollar 

Officinal preparations, and medicines com- 
pounded specially for any person according 
to the written recipe or prescription of any 
physician or surgeon 

43. Perfumery and cosmetics. For and upon 
every packet, box, bottle, pot, phial or other 
inclosure, containing any essence, extract, 
toilet-water, cosmetic, hair oil, pomade, 
hair dressing, hair restorative, hair dye, 
tooth wash, dentifrice, tooth paste, aro- 
matic cachous, or any similar articles, by 
whatsoever name the same heretofore have 
been, now are, or may hereafter be called, 
known or distinguished, used or applied, or 
to be used or applied, as perfumes or appli- 
cations to the hair, mouth or skin, sold, 
offered for sale, or removed for consump- 
tion and sale, the same rates per package, 
etc., as for medicines and preparations. 

44. Friction matches. Forand upon every par- 
cel or package of 100 or less........ adtoans P 

More than 100 and not more than 200 

For every additional 100 or fractional part 


45. Wax tapers, double the vates for friction 
matches. 

46. Cigar lights, made in part of wood, wax, 
glass, paper or other materials, in parcels 
or packages, containing twenty-five lights 
or less in each parcel or package 

When in parcels or packages containing more 
than twenty-five and not more than fifty 


For every additional twenty-five lights or frac- 
tional part of that number, one cent addi- 
tional. 

47. Playing cards. Forand upon every pack, 
not exceeding fifty-two cards in number, 
irrespective of price or value .............. 


STAMP TAXES UNDER SCHEDULE B. 


48. Bank checks, drafts or orders drawn at 
sight or on demand..................sse000- 
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LEGAL OBITUARY. 


HON. WILLIAM H. SEWARD. 


The Hon. William Henry Seward died at his resi- 
dence, in Auburn, on the 10th inst. 

Mr. Seward was born in Florida, Orange county, N. 
Y., on the 16th of May, 1801. After a preparatory 
course at the Farmer’s Hall Academy, in Goshen, he 
entered the sophomore class of Union college at the 
age of fifteen. After graduating, he became a student 
in the law office of John Anthon of New York, where 
he remained for some years, and afterward continued 
his studies in the office of John Duer and Ogden Hoff- 
man, in Goshen. As a student of the law Mr. Seward 
displayed those qualities of industry, application and 
quick conception which characterized his later life. It 
was his practice to rise at four, and, after a day’s 
application to the law, to devote his evenings to general 
literature and composition. He was admitted to the 
bar, at Utica, in 1822, and, in the January following, 
took up his residence in Auburn, where he formed a 
partnership with Elijah Miller, then first judge of 
Cayuga county. In 1824 Mr. Seward married Francis 
Adeline, youngest daughter of his partner. His suc- 
cess at the bar was rapid and brilliant. and soon gave 
him a reputation beyond the limits of his little city. 
He was, from the first, accustomed to argue his own 
eases, and not, like too many young men of his day 
and ours, to employ counsel in all matters before the 
courts. He was wont to meet in the contests of the 
forum such lawyers as Elisha Williams, John C. Spencer 
and Albert H. Tracy, and it is a sufficient evidence of 


the young advocate’s ability that he was regarded as 
their peer. 

In 1830, Mr. Seward was elected a State senator, as 
the candidate of the anti-masonic party, and, at the 
end of his term, was re-elected. Of his career asa 
politician we do not purpose, nor is it necessary, to 
speak; we only intend to notice briefly the salient 


points of his career asa lawyer. But the senate of his 
day was not only a political organization, but the court 
of last resort as well, and the estimation in which the 
young senator was held, as a lawyer, by his colleagues is 
fairly illustrated by the case of Parks v. Jackson, 11 
Wend. 442. In that case the chancellor, the head of 
the court, wrote and delivered an elaborate opinion on 
one side, and Mr. Seward delivered an opinion, equally 
elaborate, on the other side. When the vote of the 
court was taken Mr. Seward’s opinion had the concur- 
rence of the entire body save one, that one being the 
chancellor. 

In 1845 Mr. Seward was the counsel for the defense in 
the then celebrated libel suit of J. Fenimore Cooper v. 
Greeley & McElrath, publishers of the Tribune, and his 
argument on the trial was a most masterly defense of 
the liberty — not the license — of the press. 

But Mr. Seward’s reputation at the bar was mainly 
in his earlier years—that of a criminal lawyer —and 
was founded on his defense of the negro Freeman, 
whose trial was one of the causes celebres of the times. 
The history of that case is briefly this: Wyatt, a con- 
vict in Auburn State prison, was indicted for the mur- 
der of a fellow-convict. Without friends or money, 
he was unable to secure counsel for his defense, until 
the day but one before his trial when Mr. Seward 
responded to his appeal and undertook his cause. 
Wyatt’s previous history and strange conduct in- 
duced his counsel to interpose the defense of moral 
insanity, and so ably did he present the defense that 





the jury were unable to agree. The defense of 
moral insanity was then novel, and the people re- 
garded it as but a trick to defeat justice, and were 
virtuously indignant. Before the second trial of 
Wyatt, Mr. Seward was called to Washington and 
Charleston on professional business. During his ab- 
sence, Freeman, a negro twenty-three years old, mas- 
sacred the whole family of one Van Ness, a gentleman 
of wealth and social position, and a friend and client 
of Mr. Seward. The murderer endeavored to escape 
but was quickly caught and brought back, and, when 
taken into the presence of his victims, confessed the 
crime amid fits of violent laughter. The whole neigh- 
borhood was wild with excitement, and it was only by 
the most vigilant exertions of the authorities that 
Freeman escaped lynching. And not only was the 
neighborhood shocked and excited, but the whole 
State as well, for crimes of such magnitude were not 
so common in those days as they have since grown. 
The memory of Seward’s defense of Wyatt was yet 
rankling in the breasts of the people, and many were 
so fatuous as to believe that Freéman would not have 
done the horrid deed had he not believed, from hear- 
ing Mr. Seward’s speech in that case, that punishment 
might be escaped on the grounds of insanity. Curses, 
both loud and deep, were hurled against Seward, and 
threats were boldly made of what would befall him 
should he undertake Freeman’s defense. So bitter, 
indeed, was the feeling that Mr. Seward’s law partner 
publicly declared that Mr. Seward would not under- 
take the defense. 

A special term of the court was ordered by the gov- 
ernor, Silas Wright, for the re-trial of Wyatt and the 
trial of Freeman. Mr. Seward returned from the 
South, shortly before the sitting of the court, but gave 
no expression as to his intentions regarding Freeman’s 
trial. Wyatt was first tried, and was again defended 
by Mr. Seward, but to no purpose. The current of 
popular feeling all set one way, and Wyatt was con- 
victed. Freeman’s case came on directly after; an 
immense concourse of people was present, and threats 
of vengeance were freely uttered against any lawyer 
who should defend him. Mr. Seward had privately 
made himself familiar with the character of the pris- 
oner, and had satisfied himself that Freeman was an 
irresponsible idiot. Freeman was arraigned, and when 
asked if ‘‘ guilty or not guilty,’’ he answered “I don’t 
know.’ The same answer was returned to the judge’s 
questions if he was ready for trial or had any counsel. 
The court then turned to the bar and said, ‘“‘ Will any 
one defend this man?”’ Deathlike stillness reigned in 
the court room. Pale with emotion, yet firm and un- 
flinching, Mr. Seward arose and said, ‘* May it please the 
court, I appear as counsel for the prisoner.” The 
silence continued for a moment, and then the excite- 
ment became intense, and many threatening demon- 
strations were made. But the moral courage of the 
man cowed the ignoble herd, and the trial proceeded 
without molestation to the counsel. Insanity was, of 
course, the defense, but so strong was the prejudice 
that even the rulings of the court were stretched 
to the uttermost against the prisoner. The closing 
argument of Mr, Seward was one of the most pow- 
erful ever delivered to a jury in this country, but 
it was without avail, and a verdict of guilty was 
returned. Mr. Seward obtained a stay of proceedings, 
and, on review, a new trial was ordered. When the 
case came on again so far demented was Freeman that 
the court refused to try him, and he died shortly after, 
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a conceded lunatic. So wide a reputation did Mr. 
Seward obtain from his brilliant defense in this case 
that, not long after, he was called to Detroit, Michi- 
gan, to defend a number of men indicted for conspir- 
acy, but our limits will not permit us, at present, to 
follow him further. 

After the expiration of his term as governor, Mr. 
Seward devoted himself principally to practice in the 
United States courts, particularly in patent cases, 
until he was made a United States senator, since 
which time his life was devoted to affairs of State. 


——- ep>o —— 
CORRESPONDENCE. 


THE STATUTE REVISION. 
150 Broapway, New YorKE, t 
October 14, 1872. j; 
To the Editor of the Albany Law Journal: 

Sir — Permit me to correct a very serious error into 
which you have fallen in the course of the remarks 
contained in your last number upon the work of the 
commissioners to revise the statutes. Speaking of the 
new form of summons proposed by us, and the pro- 
visions relating to appearance, etc., you say : 

* As the matter rests in the revision before us, if the com- 
plaint be not served, and the defendant wishes to see a copy 
of it, he must employ a lawyer in all cases, as section 471 
makes provision for ademand of a copy only by an attorney. 
This is, of course, good for attorneys; but this revision is 
made for the people, and not for attorneys only.” 


The section to which you refer is no doubt section 
410, which, standing alone, is, perhaps, open to your 
criticism, as it requires a notice of appearance to be 
“subscribed by the defendant’s attorney.”’ But if 
you will turn back to the first chapter you will find a 
section from which the following is an extract: 

$71. “ Any party to a civil action, who is of full age and 
sound mind, may prosecute or defend the same in person 
or by attorney, at his election; and all provisions of this act, 
relating to the conduct of an action, wherein the attorney for 
the party is mentioned, include a party prosecuting or defend- 
ing in person, unless otherwise specially provided, or unless 
such construction is manifestly repuguant,”” 

In the preparation of our work it was necessary for 
us to adopt some rule with respect to the phraseelogy 
to be used in revising numerous provisions like section 
130 of the Code, for which our section 410 is a substi- 
tute. These provisions (some of which are in statutes 
other than the Code), while treating of the ordinary 
proceedings in an action, sometimes name the parties 
only, and sometimes the parties or their attorneys, 
in the alternative, whereas other provisions, often in 
the same statute, name only the attorneys, while speak- 
ing of like proceedings. In some cases, where the 
party alone is named, as, for instance, the provisions 
relating to depositions, it is really doubtful whether 
the statute means that, where he has appeared by 
attorney, certain papers are to be served upon, or pro- 
ceeding taken by him or his attorney; and, even where 
no such doubt exists, it was necessary either to change 
the phraseology in some way, or else suffer this incon- 
gruity to remain as a blemish upon the statutes. We 
have, therefore, adopted the plan, throughout the revis- 
ion, of naming the attorney alone, where the statute 
refers to an act which must be done by or against the 
attorney, when the party appears by attorney, leaving 
section 71 to apply the same provisions to a party 
appearing in person. My colleagues, as well as myself, 





are quite incapable of overlooking the fact that “‘ this 
revision is made for the people, and not for attorneys 
only.” It would be well if the legislature had always 
been equally considerate, for we find that in the Code 
itself (every amendment to which is treated by many 
as a sacrilege), section 128 has been made to read that 
“the summons shall be subscribed by an attorney,’’ the 
words in italics having been substituted by the legis- 
lature of 1870 for ‘‘ the plaintiff or his attorney.” 

With respect to the residue of your criticisms, they 
are of the character which we have repeatedly invited, 
and farfrom taking any exceptions to them, we are 
greatly obliged to you for the suggestions which you 
have made. In our final report, we shall probably 
avail ourselves of some of your hints, either by altera- 
tions in the portion of the proposed report which you 
have extracted, or by amendments or additions in 
some other place, so as to obviate the objections which 
your remarks have suggested. 

Allow me, however, to add that another of your re- 
marks is open to a misconstruction. You say that 
“the present revision contains no requirement as to 
filing complaint.’’ You mean, of course, that it cor- 
responds with the Code in not making the previous fil- 
ing of a complaint requisite to the regularity of the 
summons. But a hasty, and perhaps a careful reader, 
would suppose your meaning to be that we had omitted 
section 416 of the Code; which provides for an order 
compelling the summons or any pleading to be filed, 
where it has not been already filed. This provision 
appears as section 799 of our revision. The error would 
be the more prejudicial to us, as your remark occurs 
in connection with the observation that, under our 
scheme, the defendant has no opportunity to see the 
complaint without employing a lawyer. 

We have just sent to press the last proof sheets of 
the next installment of our work, relating to Evidence 
and Trials. It will bein the hands of the profession 
by the middle of next month, unless the printers dis- 
appoint us. We are glad that we are thus able to put 
to press an installment of our work, as soon as the 
only law magazine in the State has found time to criti- 
cize the one previously issued, for it assures us that 
there can be no reasonable ground for complaining of 
our rate of progress. 

Respectfully yours, 
MontTGoMERY H. THROOP. 


The section to which we referred in that portion of 
our article, extracted in the above communication, is 
472 (erroneously printed in the article “471”), a por- 
tion of which reads as follows: “If a copy of the com- 
plaint is not delivered to any defendant, at the time 
of the delivery of a copy of the summons to him, 
either within or without the State, his attorney may 


* * ¥* serve a written demand of such copy,” etc. 


We are glad to know that the objection suggested by 
us is covered by section 71, which is contained in a 
former installment of the revision, and was not before 
us when we wrote. Our suggestion as to filing the 
complaint is only partly met by section 799, which 
requires the complaint to be filed within ten days 
after service only. So that, where the complaint is 
not served with the summons, the defendant is still 
under the necessity of demanding a copy if he desires 
to inspect it. — Ep. A. L. J. 
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MORE ABOUT A “GREAT LAW SUIT.” 


“The Albany and Susquehanna railroad is said to 
pass through lovely scenery. A ride over it would, 
perhaps, be enjoyable. But the sound ‘“‘ Susquehanna” 
must bring to many ears a feeling of dread. It is to be 
hoped that the literature of that railroad will be here- 
after confined to stock ledgers and cash books, and not 
stray into reviews and magazines.” * 


No one at all familiar with the literature of this 
“Susquehanna” railroad, and the controversy about 
the ethics of the bar, and judicial and professional 
character which it has developed, would have sur- 
mised that the author of the above lines was Mr. 
Albert Stickney. That he, who has written one 
quarterly review article and one magazine article 
upon this subject, who has been constantly identified 
in deed, voice and print with this celebrated contro- 
versy; that he, who was one of tLe first and fore- 
most to take up the cudgel against Mr, Fisk, and 
throw down the gauntlet to Mr. Field, should now 
utter such sentiments is somewhat remarkable. 

It would have seemed that Mr. Stickney, a young 
man, full of blood and ambition, with a facile pen, 
literary and learned, would have exclaimed to his ad- 
versaries in this interesting contest, 

- Lay on, Macduff, 
And damned be him that first cries, Hold! enough.” 

And another remarkable feature of Mr. Stickney’s 
remarks is, that the passage which is at the head of 
this paper is among the closing sentences of a very 
recent article entitled ‘The Truth of a Great Law 
Suit,” in which the author criticizes sharply the paper 
of Mr. Black on “A Great Law Suit and a Field 
Fight,” + denying many of its statements, and summing 
up by calling Mr. Black’s exposition “ not history, in- 
deed, but a most racy fiction.” This is quite sugges- 
tive of the story of the woman who told her husband, 
with whom she had been disputing, that it was time 
to stop, but would have the last word, and added, 
“T am right, my dear, and you know it.” 

Mr. Black needs no apologist, nor does Mr. George 
Ticknor Curtis ; } both are abundantly able to take care 
of themselves in any controversy which either Mr. 
Charles Francis Adams, Jr.,§ or Mr, Stickney may 
engage them in, But those who have commenced 
this warfare upon Mr, Field, a great lawyer — one 
whose name is alrnost as familiar to lawyers on the 





*The Truth of a “ Great Law Suit,” by Albert Stickney, 
Galaxy, October, 1872. 

+A Great Law Suit and a Field Fight, by J. 8. Black. 
Galaxy, March, 1872. 

+ An Inquiry into the Albany and Susquehanna Litigation, 
etc., by George Ticknor Curtis, 1871. 

§An Erie Raid, by Charles Francis Adams, Jr. 
American Review, April, 1871. 


North 





other side of the continent as on this, and on the other 
side of the Atlantic as on this; one whose ability is 
universally acknowledged, whose services in the cause 
of law reform are confined to no nation or clime, but 
are international and cosmopolitan — those who have 
begun an attack upon such a man and lawyer ought 
to remember that a mere abandonment of the attack 
is not sufficient, and that vengeance may pursue them 
as the gad-fly pursued Io around the world, inflicting 
divers stings and grievous pains. It will not be neces- 
sary at this late day to give a resume of the Albany 
and Susquehanna litigation and the part Mr. Field 
took in it. This is all matter of history, and is prob- 
ably as well and as truthfully known as it ever will 
be. But there are many important elements involved 
in the controversy which are lasting, and many prin- 
ciples considered which are of general bearing, and 
neither limited by time nor circumscribed by nation- 
ality. These considerations will have made no tem- 
porary impression, no ephemeral trace upon the 
professional consciousness. And it is a question, too, 
which the profession will decide, whether the rules 
of professional etiquette will allow the professional con- 
duct of an old and experienced lawyer like Mr. Field 
to be attacked by a young and comparatively inex 
perienced lawyer like Mr. Stickney, who, in speaking 
of the object of his attack, mildly and self-sufficiently 
says: ‘“ He was taught in the days of Chancellor 
Kent. He is one of the most eloquent apostles of 
legal reform.” * * * “To him, of course, 
one of the oldest, ablest and most cultivated members 
of the bar, the younger men are to look for an example 
of professional conduct.”* Truly the “ younger men” 
of the New York bar have not looked for an example 
to Mr. Field, but they have, on the contrary, become 
his self-constituted critics and advisers and revilers. 
Yet who among the o/d men of the bar of New York, 
or of any part of the country, have rushed into print 
and made themselves generally conspicuous if not 
ridiculous in censuring the professional conduct of 
their able and distinguished brother? Notone. But 
there are at least two lawyers of age, standing and 
consummate ability and culture, who have taken the 
pains to enter the field of literature in ostensible or 
real defense of the “professional conduct” of Mr. 
Field. Mr. Curtis and Mr. Black have pretty effect- 
ually disposed of all questions of professional ethics 
connected with the ‘‘ Susquehanna suits” which had 
been propounded by Mr. Adams and Mr. Stickney, 
previous to their writing. But there are some principles 
laid down and some statements made by Mr. Stickney 
in his paper on “The Truth of a ‘Great Lawsuit,’” 
which ought not to be allowed to go unnoticed, espe- 
cially as the author is to some extent the literary man 
of the bar association, and especially ¢f (as some may 
erroneously think) his views are indorsed by that 
organization. Our champion says: 





* North American Review, April, 1871, p. 410. 
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“But if a judge of the New York supreme court 
chooses to break open a safe with a sledge hammer, men 
call it robbery; and if he directs the sheriff to do this, 
under a writ which he has no shadow of right or juris- 
diction tv grant, the moral offense is much the same, 
although, unfortunately, he cannot be sent to the State 
prison for it, as the decisions now are. If this same 
judge takes ten thousand shares of stock from a 
banker’s safe with his hands he commits larceny, and 
he takes his term in the State institution. But if he 
does it through the hands of a receiver, whom he 
appoints and orders to take the stock, without any 
right or jurisdiction so to appoint or order him, 
where will you draw the distinction except in the 
statutory penalty?” * * * “But no decrees or 
writs are granted until they are asked for by counsel. 
These counsel are sworn officers of the law. * * * 
To be sure, it is not here meant that Mr. David Dudley 
Field has himself wielded the burglar’s jimmy that 
forced open the safe of the Union Pacific Railroad 
Company. What he did was to procure through his 
firm a writ directing the sheriff of New York county 
to break or blow open that safe, Mr. Field all the time 
knowing that the writ was granted without a shadow 
of authority in law,”’ etc. 

The obvious inference from all this is, that Mr. 
Field is, constructively, a burglar, and that “the moral 
offense is much the same, although,. unfortunately, he 
cannot be sent to the State prison for it, as the decis- 
ions now are.” It is difficult to characterize such 
innuendos and insinuations with sufficient severity. 
But, laying aside the breach of professional and even 
of controversial etiquette which is exhibited in these 
hypotheses and inferences, there is a radical defect in 
them in at least two respects. In the first place, it is 
presumably contrary to fact, certainly contrary to 
evidence and knowledge, that Mr. Field knew “that 
the writ” (in question) “was granted without a 
shadow of authority of law.” It is true that we 
have the authority of Mr. Stickney for this. But, 
on a question of such moment, it is contrary to 
all the rules of evidence to take the opinion of one 
man. But, even admitting the hypothesis of Mr, 
Stickney to be true, his deduction by no means fol- 
lows. In this remarkable paper we, in substance, 
are taught that it makes no moral difference whether 
one accomplishes what proves to be # wrong by vio- 
lence, and unaided by judicial authority, or through 
legal process duly issued and backed by all the 
authority of the land. This is a most extravagant 
doctrine, and it fails entirely to grasp and pre- 
sent— it grossly misrepresents the ethical situation, 
As well might we say that eating fruit, grown in a 
graveyard, was downright cannibalism. Nearly the 
whole morality of life is based on the distinction be- 
tween direct and indirect consequences. The argu- 
ment here is, that Mr. Field put in motion a series of 
forces which resulted in the breaking of the safe, 
therefore he isa moral burglar. But, unfortunately 
for our extravagant critic, who seems to have been 
emboldened (probably by the success of the late 
impeachment trials, in which he bore a conspicuous 











and creditable part) to make all sorts of allegations, 
comparisons and insinuations, he has left out of his 
statement the element of intent, the allegation of con- 
scious wrong-doing, which is vital as to the question 
of guilt or innocence, and as to the deserts of the 
accused. And where there are so many causes at 
work in effectuating a final result, where there is so 
much complication, so much mechanism and inter- 
vention, and where the professional relations are pre- 
dominant, it is a most singular assertion to make that 
a counsel is guilty of moral burglary. It is not too 
much to say that we never saw matters so simplified 
before! But this mailed warrior (with holes in his 
armor, however), with his lance dripping with the 
blood of the slain, and still thirsting for more, pitches 
into Mr. Black’s article, and says that in it “we are 
given a humorous and true description of the absurd 
reforms made in practice by what is called the New 
York Code of Procedure. 

“ But, surely, this was slightly unkind, inasmuch as 
this same New York Code was the pet creation of 
Mr. David Dudley Field, who, on a late occasion, 
under oath, stated that ‘he was, as you may suppose, 
a believer in and astrong partisan of the Code.’” But 
Mr. Stickney must have forgotten, that a little over a 
year ago, he himself wrote: “He (Mr. Field) is, even 
now, urging an amendment to the New York Code, 
providing that no receiverships shall be granted on 
the ex parte order of a judge.”* And he certainly 
misrepresents Mr. Black when he says “this was 
slightly unkind” to Mr. Field; for Mr. Black says 
distinctly Mr. Field “is not the author, or supporter, 
or approver of that system which we have called the 
Code in this paper. Whenever we have said “Code.” 
we meant the New York system of jurisprudence, a 
very small part of which was furnished by him. A 
piece of his work was taken and joined on the half- 
demolished ruins of the common law, and, afterward, 
there were added to both the outrageous provisions 
which have made such confusion and conflict in the 
jurisdiction of courts.” It is so well known that the 
New York Code of Procedure, thus sundered and 
twisted by the legislators, is so very little what codi- 
fication was intended to be by Mr. Field and his 
co-workers, that Mr. Stickney is inexcusable for 
charging these “absurd reforms” to Mr. Field’s 
account. The review of the Susquehanna litigation, 
contained in Mr. Stickney’s last paper, throws no 
new light back upon the equivocal historic occur- 
rences of two or three years ago. Where he differs 
from Mr. Black as to facts, we presume the public 
and the profession will have to choose. As this is 
the first time that the distinguished advocate has 
taken the pen in this controversy, and there seems 
to.be no personal motive in his discussion, and no 
desire except to do justice to a much-maligned 





* Lawyer and Client. North American Review, April, 


1871, p. 418. 
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brother, there can scarcely be any reason for suppos- 
ing that he would misstate facts or pervert opinions. 
On the other hand, Mr. Stickney, by his open and 
avowed antagonism to the “Church Party” and to 
Mr. Field, and by the position which he has taken 
for the last three years, is committed, and must, of 
course, defend his former statements. But Mr. 
Stickney makes one observation which is quite weak, 
and altogether more “singular” than any thing 
which he discovers to be “singular” in Mr. Black’s 
article : 

“But there is something very singular about Mr. 
Black’s article. Mr. Black had never, as far as I am 
aware, had any quarrel with Mr. Ramsey. Mr. Ram- 
sey has never wronged him inany way. Yet, forsome 
reason, Mr. Black has gone out of his way to abuse 
Mr. Ramsey,”’ etc. 

The amused observer would here ask why Mr. 
Stickney has “gone out of” his “way” to laud 
and canonize Mr. Ramsey? or whether he has “had 
any quarrel with” Mr. Field, or whether that gentle- 
man has “ wronged” him “in any way”? or whether 
it is necessary, at all, that one should have a “ quar- 
rel” with another or be “wronged” by him to 
obtain a reasonable chance to criticize his conduct 
in public ? 

The immense field of professional ethics which this 
“Great Lawsuit” has thrown open has been pur- 
posely avoided by us in this paper. Since the settle- 
ment of many questions directly and indirectly con- 
nected with the Susquehanna litigations, the aczom- 
plishment of the judicial changes of last summer, and 
the change in the management of the Erie Railway, 
public opinion has been diverted from these points, 
and the profession may think freer and clearer upon 
topics of ethical interest. That Mr. Field was un- 
fortunate in having such a man as the departed 
Fisk among his clients is admitted by himself as well 
as by others; and that much of the popular, and even 
professional censure which has been cast upon him 
was due to this fact cannot be doubted. But we 
believe that there are few men in the profession who 
would not have done precisely as Mr. Field did under 
the. circumstances. Indeed, the chief difference 
between the conduct and schemes, and processes of 
the “ Ramsey” party and the “Church” party is that 
the former succeeded, the latter did not. And out of 
the wreck which has been tossed upon the shore of 
quietude and safety nearly all were saved. For this 
the nation and the State are to be congratulated; 
and particularly that one of New York’s greatest, 
ablest and most famous lawyers, David Dudley Field, 
has, by the force of his character, by the strength of 
his great name, by the gratitude which his services 
inspire, been enabled to withstand without injury the 
waves of popular dissatisfaction, until the public and 
the profession are now willing to accord him his just 
deserts, and acknowledge his moral and professional 
justification. 





JUDGES AND ATTORNEYS. 


It is seldom that attorneys so far forget themselves 
and the respect due to the judicial office as to insult 
a judge, either in or out of court, even under great 
provocation; but it sometimes happens, as the case 
of Bradley v. Fisher, 13 Wall. 335, bears witness 
Fisher, the defendant, was one of the justices of the 
supreme court of the District of Columbia, and pre- 
sided at the session of the criminal court which tried 
John H. Surratt for the murder of Mr. Lincoln. 
Bradley, a Washington lawyer, and a hot headed 
irascible fellow, as would seem (though his years and 
experience should have toned him down a trifle), was 
one of Surratt’s attorneys. Judge Fisher, as is 
usually the case with judges, found it impossible to 
always please both sides by his rulings, and especi- 
ally displeased was attorney Bradley. Thereupon, 
the valiant Bradley, after the adjournment of the 
court one day, felt called upon to endeavor to stem 
and charge the adverse current of the judge’s decis- 
ions, by accosting the judge, as he was leaving the 
court, “in a rude and insulting manner, and by 
threatening the judge with personal chastisement.” 
Regarding this proceeding of Mr. Bradley’s as irregu- 
lar, the court, after the termination of the trial, made 
a little order that Mr. Bradley’s name be stricken 
from the roll of attorneys practicing in that court. 

The disbarred Bradley was non content, and has 
been making incessant efforts both to leap back 
again and to take vengeance on the judge, neither of 
which objects he has as yet fully accomplished. 
When the case was last before the United States 
supreme court, Mr. Justice Field took occasion to 
define the obligation which attorneys impliedly 
assume, if they do not by express declaration take 
upon themselves, when they are admitted to the bar. 
It may be as well to state the definition given, 
though it is to be hoped that a second Bradley may 
be very long in developing. This obligation, Mr. 
Justice Field says, “is not merely to be obedient to 
the constitution and laws, but to maintain at-all times 
the respect due to courts of justice and judicial offi- 
cers. This obligation is not discharged by merely 
observing the rules of courteous demeanor in open 
court, but it includes abstaining, out of court, from 
all insulting language and offensive conduct toward 
the judge, personally, for his judicial acts.” 

Of course, on matters collateral to official duty, the 
judge is on a level with the members of the bar, hav- 
ing no other claim to respect or distinction than his 
personal qualities and virtues. “But” as is said in 
the case of Austin, cited by Justice Field, “it is never- 
theless evident that professional fidelity may be 
violated by acts which fall without the lines of pro- 
fessional functions, and which may have been per- 
formed out of the pale of the court. Such would be 
the consequences of beating or insulting a judge in 
the street for a judgment in court. Ne one would 
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pretend that an attempt to control the deliberations 
of the bench, by the apprehension of violence, and 
subject the judges to the power of those who are, or 
ought to be, subordinate to them, is compatible with 
professional duty, or the judicial independence so in- 
dispensable to the administration of justice. And an 
enormity of the sort practiced but on a single judge 
would be an offense as much against the court, which 
is bound to protect all its members, as if it had been 
repeated on the person of each of them, because the 
consequences to suitors and the public would be the 
same; and whatever may be thought in such a case 
of the power to punish for contempt, there can be no 
doubt of the existence of a power to strike the 
offending attorney from the roll.” 
— 6 


ENTERING A NOL. PROS. 


It is undoubted law that a prosecuting officer may 
enter a nolle prosequi to an indictment at three stages 
of the prosecution—before a jury is impaneled, 
while the case is before the jury, and after a verdict 
has been rendered. Mr. Bishop says, in his Criminal 
Law, vol. 1, § 1016 (5th ed.), “that during the trial 
the prosecuting officer is not authorized to enter a nol. 


pros.;” meaning, undoubtedly, though not express- 


ing it clearly, that the prosecuting officer is not 
authorized, during the trial, to enter a nol. pros. with- 
out the leave of the court. The power to entera 
nolle prosequi is held by the prosecuting attorney 
virtute offcii and, at common law, except in the case 
just mentioned, the court has no right to interfere 


with its exercise. In this State, however, the 
statute requires the leave of the court in all cases. 2 
R. S. 728, § 56. 

Generally, whether a jury shall be impaneled or 
not depends upon the determination of the prosecut- 
ing officer, but when once it is impaneled and the 
trial of an indictment commenced, the defendant 
then acquires new rights which the court will pro- 
tect; he is entitled to have the jury pass upon his 
case, because their,verdict becomes a bar to another 
indictment for the same offense, which a nol. pros. 
will not, according to Commonwealth~v. Tuck, 20 
Pick. 364; State v. Smith, 49 N. H. 155; although 
Mr. Bishop seems to entertain a different opinion. 
1 Criminal Law, § 1016. 

But a question has arisen in a recent New Hamp- 
shire case (State v. Smith, 49 N. H. 155) as to the 
right of a public prosecutor to enter a nol. pros. to an 
indictment under a penal statute which provides for 
giving a portion of the fine or penalty to the informer 
or complainant. It was claimed, on behalf of the 
complainant, that he had an interest in the prosecu- 
tion ; that the State attorney could not divest him of 
that interest by a nol. pros., and that leave should be 
granted him to come in and prosecute the indictments. 
But the court very properly held that the public in- 
terests were superior to this so-called private right, 
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and that the State attorney was the sole judge of the 
propriety of the nol. pros., and in no way subject to 
the dictation of the compiainant. 

Complainants, who have an axe to grind, or an 
injury to avenge, are not unfrequently aggrieved at 
the action of a prosecuting officer in entering a nol. 
pros., but, fortunately, the law gives them no voice 
in the matter. A case of this kind was Reg. v. Allen, 
101 E. C. L. R. 853, which was an indictment for per- 
jury, and to which the attorney-general had entered 
a nol, pros. One Powell, the complainant, not satis- 
fied with this easy way of letting Allen off, applied 
for permission to come in and prosecute the indict- 
ment. Chief Justice Cockburn made this answer: 
“Tt is an undoubted power of the attorney-general, 
as a representative of the crown, in matters of 
criminal jurisdiction, to enter a nolle prosequi, and 
thereby to stay proceedings in any indictment or 
criminal proceeding. No instance has been found, 
and, therefore, it may be presumed none can be 
found, in which, after a nolle prosequi has been en- 
tered by the fiat of the attorney-general, this court 
has taken upon itself to award fresh process, or has 
allowed any farther proceedings to be taken on the 
indictment. Nor, if the court were to take that 
unprecedented course, is there any thing to prevent 
the attorney-general from entering a nolle prosequi 
toties quoties. It is not for us to create a precedent, 
which is contrary to the established practice, and 
which would be fraught with great inconvenience. 
Our attention has been called to the practice of the 
attorney-general, and his office, as laid down in the 
book, to summon the prosecutor and hear the parties 
before granting his fiat for a nolle prosequi. I think 
that is a wholesome practice, and, generally, the 
law-officer of the crown, before entering a nolle 
prosequi, either ex mero moter or at the instance of 
the respondent, and thereby barring the prosecutor 
from proceeding further, would act wisely in calling 
the prosecutor before him. But from particular cir- 
cumstances known to him, or from the nature of the 
charge, he may feel called upon to grant his fiat for a 
nolle prosequi without adopting that course. Suppose 
it possible that there could be an abuse of his power 
by the attorney-general, or injustice in the exercise 
of it, the remedy is in holding him responsible for his 
acts before the great tribunal of this country, the 
high court of parliament. I have no doubt the attor- 
ney-general has this power, and this court has never 
interfered with it.” 





~~ 


CURRENT TOPICS. 

In the rush and excitement of this political cam- 
paign the profession, especially, should not forget the 
constitutional provision allowing an extension of the 
term of service of the commission of appeals, which 
is to be submitted to the people at the coming elec- 
tion. Under the existing law the commissior will go 
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out of existence in July next, but, in view of the 
already crowded condition of the court of appeals 
docket, it is proposed to extend its term for two years 
and to permit the court of appeals to order causes 
pending before it, to the number of five hundred, to 
be heard therein. It is painfully apparent that, under 
our present laws regulating appeals, our court of last 
resort is unable to keep its calendar clear, and the 
continuation of the commission, or something like it, 
is an absolute necessity. Therefore it behooves the 
lawyers to look to it that the amendment is not lost. 
Its success is necessary for the present, but we trust 
that the next legislature may devise an amendment 
to the constitution providing for an increase of the 
number of the court of appea! judges to ten or four- 
teen and for a separation of the court into two 
branches. The commission has, for reasons best known 
to the commissioners, adhered to the quarterly ses- 
sions of the old court of appeals and to the method 
of that court in getting up opinions. The result of 
this has been that, while the court of appeals up to 
July last decided over nine hundred causes, the com- 
mission of appeals, in the same time, decided a little 
over three hundred. To be sure, there are seven in 
the court and only five in the commission, but this 
difference could, to no great extent, account for the 
discrepancy in labor, especially as one of the judges 
of the court has been ill and away for a good portion 
of the time. 


We have sometimes heard of lawyers arguing a 
case on both sides, but were entirely innocent of any 
knowledge, information or belief that a judge indulged 
in the pleasant task of writing an opinion on both 


sides. Yet such seems to be the custom of the learned 
judges of New Hampshire. In a note in 49 N. H. 
Reports, p. 498, explaining the fact that an opinion 
given in a former volume as the opinion of the court 
was a dissenting opinion (we wish that some of our 
State reporters had been equally considerate in rising 
to explain similar blunders), the reporter says: “ The 
‘cases’ under the practice of our court are assigned 
for special examination and consideration to one or 
more of its members, who make full report at consul- 
tation. Not unfrequently, the same judge prepares two 
or three elaborate written opinions in the same case, 
for that purpose, differing sometimes in reasoning, 
sometimes in results, and sometimes in both.” Here 
is a hint for our commissioners of appeals. 


Another illustration of the carelessness with which 
orders of arrest in civil actions are granted, and the 
abuses to which they may lead, has recently occurred. 
A young member of the Rensselaer county bar was 
arrested only an hour or two before the time fixed 
for his marriage to a very worthy lady. The order 
was granted by a supreme court judge in a suit for 
breach of promise of marriage, and it is alleged that 
the plaintiff’s attorney endeavored to have the arrest 





delayed until the marriage ceremony was about to be 
performed. It is needless to characterize the attor- 
ney’s conduct, either in procuring the order or in per- 
mitting it to be served at such a time, but it is a mat- 
ter for regret that judges will grant such orders in 
cases of the kind. It is a matter of discretion with 
a judge either to grant or refuse the order, and it 
ought never to be granted except in those cases 
where it is clearly necessary to prevent injustice — 
never certainly where, as in the case spoken of, its 
only object and effect can be to harrass and annoy 
the defendant. 


A lord chancellorship, a baronetcy, and $30,000, 
argent comptant, are very substantial evidences of a 
sovereign’s gratitude, and all these have been conferred 
upon Sir Roundell Palmer, or, as he will hereafter be 
known, Lord Selborne. The $30,000 was a recom- 
pense for his services at Geneva, and it suggests the 
speculation as to about what fraction of that sum a 
grateful people will consider adequate for the services 
of the American counsel. But the gratitude of 
republics seldom manifests itself in a cash form, and 
we presume that about their only reward will be the 
honors achieved, and the approving conscience which 
is said to follow works well done. 


There are now in the Tombs in New York city 
twenty-two prisoners confined on the charge of mur- 
der. The list includes Foster and Stokes, whose 
names are very familiar. Among the number are 
also three uxorcides and one matricide. The pistol 
was the instrument used, in most cases, in executing 
the deed of death. Foster used a car-hook. A most 
novel instrument for such a purpose, and only used 
it, probably, because it was the most convenient and 
effectual means at hand. Dykes kicked and beat his 
mother to death. Heggi is supposed to have poisoned 
his alleged victim. All of the prisoners have hope of 
ultimate acquittal or something less than death. A 
contemporary szys that “ there was not a poor wretch 
in the Tombs from whose sinful breast Heaven has 
yet taken the poor consolation of a little hope for the 
future.” But these men only avail themselves of the 
efficacy of the thought that “ while there is life there 
is hope,” and certainly we are to condemn no man 
until he has had a fair trial, and been found guilty by 
a jury of his “ peers.” 


The bar association of New York met on Tuesday 
evening and heard the report of the committee on 
conference relative to judiciary tickets for the ensuing 
election, but no decided action was taken by the 
meeting, and the report was tabled. A rambling de- 
bate occurred, and the meeting adjourned until the 
second Tuesday in November, without having accom- 
plished any thing definite. It is, of course, a matter 
of doubtful expediency for the bar association to 
meddle in political affairs, except when the election 
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of judges is involved. But it appears to us that there 
are enough professioual matters to engage the atten- 
tion of the association. Enough work to do in the 
way of law reform and professional advancement to 
prevent a single meeting of the association from 
passing away unimproved. Unless the association 
wishes to degrade itself to the level of a petty, small 
town law society, it would be well to medify its order 
of exercises and proceedings. 


> 
ae 


NOTES OF CASES. 


It is a conceded principle of law that the under- 
writer, in a policy of marine insurance, who has paid 
a loss, is entitled to recover what he has paid of the 
carrier who caused the loss, and in Hall v. The Nash- 
ville, etc., R. R. Co., 13 Wall, te supreme court 
of the United States has held, that this doctrine is 
applicable to a case of fire insurance on land; or in 
other words, that where goods are lost in the hands 
of a carrier, the insurer of them who pays to the 
assured the amount of the policy, may recover in the 
name of the assured the amount of the carrier; and 
this, even though the carrier was guilty of no actual 
fault or negligence. This right does not depend at 





all upon the privity of contract, but is worked out 


through familiar principles of equity. As between 
the insurer and carrier, in such case, the liability to 
the owner is primarily upon the carrier, while the 
liability of the insurer is only secondary. The insurer 
stands to the owner practically in the position of a 
surety, and, when he has indemnified the owner for 
loss, he is entitled to be subrogated to all the means 
of indemnity which the owner had against the party 
primarily liable. This doctrine is sustained by the 
following authorities. Randall v. Cochran, 1 Ves. Sr. 
98; Clark v. Blithing, 2 B. & C. 254; Yatesv. Whyie, 
4 Bing. (N. C.) 272; Mason v. Lainsburg, 3 Dougl. 
60; Rockingham Mutual Fire Ins. Co, v. Bosher, 39 
Me. 253; Peoria Ins. Co. v. Frost, 37 Ill. 333; Con- 
necticut Mutual Life Ins. Co. v. N. Y. & N. H. R. RB. 
Co., 25 Conn. 265. There is one point that should 
be particularly noted, however, that the underwriter 
cannot maintain the action in his own name. It 
depends upon the doctrine of subrogation, and the 
action must be in the name of the assured. In Hard- 
ing v. Town, 5 Am. Rep. 304, an attempt was made 
to establish a sort of converse of the rule before 
stated, by deducting from the amount of a recovery 
against a town for injuries received on one of its 
highways, the proceeds of an accident insurance 
policy held by the injured party. But the courtin a 
very able opinion held, that the liability of the town 
was primary, and that it was therefore not entitled to 
the reduction. 


In Woodman v. Nottingham, 49 N. H. 387 (to 
appear in 6 Am, Rep.), a point was decided of interest 
in those States where towns are, by statute, made 





liable for injuries happening from defects in highways. 
In New Hampshire, towns are, in such case, made 
“liable for damages happening to any person,” and 
the court held that the term damage includes the loss 
of money which the plaintiff had in his pocket at 
the time of the injury. The court said: “ Indemnity 
for damages to, the person includes necessarily com- 
pensation for every thing then on, about or belonging 
to the person, as well as for all bodily injuries which 
are proved to be the result of the accident. The 
faulty negligence of the defendant, in the opinion of 
the jury, brought actual injury to plaintiff’s person 
at the same time when his clothing was torn and his 
money lost. The plaintiff also realizes loss and dam- 
age of his money, all traceable to the same procuring 
cause, and without evidence of want of due care on 
his part, and shows himself, so far, justly entitled to 
the beneficial remedy of this statute.” No distinc- 
tion was made in this case between liability for such 
reasonable sum as a traveler would ordinarily carry 
upon his person, and a greater sum which a traveler 
might have in his possession for some specific pur- 
pose. The amount lost was $500-——a sum larger, 
certainly, than is usually carried by travelers in 
country towns, and the decision of the court appears 
to go the length of saying that the town would be 
liable for any amount, no matter how large. We are 
very strongly inclined to doubt that doctrine, and to 
hold to the opinion that the liability would not cover 
more than a reasonable sum. Such only is the lia- 
bility of a railroad company for money destroyed 
while in the possession of a passenger. First National 
Bank v. Marietta, etc, R. R. Co., 5 Am. Rep. 655; 
and while we comprehend the broad distinction 
between the nature of the liability in the two cases, 
we are led to believe that the extent of the liability is 
not unlike. 


<> 
oo 





COMMISSION OF APPEALS ABSTRACT. 


ADMISSION — MORTGAGEE — FAILURE OF TITLE. 


1. Action upon an implied covenant ina deed. De- 
fendant accepted a deed of certain premises, containing 
a clause that it was made subject to a mortgage which 
the grantee thereby assumed and agreed to pay. The 
bond accompanying this mortgage contained a condi- 
tion that, in case of default, recourse must first be had 
to the lands mortgaged, and that the obligor would 
only be answerable for the deficiency. Defendant's 
answer admitted the execution of the deed to him. 

Held, that the admission in defendant’s answer, that 
the deed was executed, was in effect an admission that 
it was signed, sealed and delivered. The mortgagee 
could maintain an action upon the implied covenant 
in defendant’s deed, without first foreclosing the 
mortgage, and could recover the whole amount unpaid. 
Thorp v. Keokuk Coal Co. Opinions by Earl and 
Leonard, CC. 

2. The grantee in a simple quitclaim deed, in the 
absence of fraud or mistake, has no remedy for a 
failure of title against his grantor, nor has he any 
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defense to an action for the consideration on the 
ground of failure thereof. Ib. 





CONTRACT: STATUTE OF FRAUDS. 

Action to recover a balance claimed to be due upon 
a contract by which defendant assumed to pay the debt 
of a third person. The defense is, the agreement was 
void under the statute of frauds. M was indebted to 
plaintiff in the sum of $1,580.07. 

A verbal agreement was made between said M and 
the defendant, that if defendant would settle said debt 
with plaintiff, so that M could be released, M would 
pay said defendant the amount thereof as follows, viz. : 
$1,000 in cash, and the balance in notes without in- 
dorsement. The following agreement was then made 
in writing between said plaintiff and defendant. 

‘““NEw YorK, January 31, 1861. 

“T agree to furnish to the Meriden Manufacturing 
Company an assortment of plated forks and spoons per 
L. H. Mattison’s price list, at 70 per cent discount, to 
settle claim against L. H. Mattison, to be delivered in 
nonths of February and March. Oval tip’d and Olive 
not to be ordered. 

“The plain and tip’d goods not to exceed \{ of the 
amount. The spoons and forks to be silver plated like 
sample shown. 

** (Signed.) G. N. ZINGSEN.” 

“This is to certify that we agree to give our claim 
against L. H. Mattison up to G. N. Zingsen as soon as 
he has delivered to us the amount at 70 per cent dis- 
count, in spoons and forks as per his agreement. 

‘* Meriden Britannia Company, 
** (Signed.) H. C. Wiicox.”’ 

1. These instruments were made and delivered at the 
same date either then or soon after the plaintiff re- 
leased M, and the $1,000 was paid and M’s notes given 
to defendant, and the notes were subsequently paid. 

Held, that the parol promise made by defendant 
was not within the statute of frauds, and is valid, 
Meriden Britania Co. v. Zingsen. Opinion by Earl, C, 

2. Two instruments, executed at the same time, and 
relating to the same subject-matter, must be construed 
together as if one instrument. Ib. 

3. Where it appears, by the terms of an agreement or 
the nature of the case, that the performance of one 
party was to precede that of the other, an action can 
be maintained against him who was to do the first 
act, although nothing has been done or offered by the 


other. Ib. 
ESTOPPEL. 


Action against defendant as indorsee on three prom- 
issory notes, payable in one, two and three years 
respectively, with interest, semi-annually. Defense 
usury. Plaintiff proved a judgment recovered in the 
district court for the third judicial district, in the city 
of New York, in his favor, against defendant and the 
maker of the notes, in an action to recover interest 
due upon two of the notes. The complaint was per- 
sonally served ; defendant appeared by counsel ; no 
answer was interposed, and judgment was taken by 
default. All the notes grew out of the same transac- 
tion. In this action defendant offered evidence to 
prove his defense of usury. It was objected to by 
plaintiff, on the ground that defendant was estapped 
by the judgment in the district court. The evidence 
was rejected. 

Held, no error; that the judgment of the district 
court was conclusive. Morton v. Haok. Opinions by 
Hunt, C.,and Lott, Ch. C, 
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EVIDENCE: RAILROAD. 


Action for damages for injuries received by plaintiff 
while traveling on defendant’s road. The cars were 
thrown from the track by a broken rail. Plaintiff 
called no witness who could swear that the rail was 
imperfect, or that the track was out of repair at the place 
where the accident occurred. Plaintiff was permitted 
to prove that in the vicinity of the place of the accident 
persons had frequently seen spikes out, and spikes 
with heads off and partly drawn, and rails battered at 
the ends with flanges broken off, and rails with spaces 
between the ends two inches wide, filled in with wooden 
blocks, blocks under the rails to level them up; and 
they had seen the chairs, rails and ties spring down 
when the trains passed over them. None claimed to 
have seen the road or known its condition for a day or 
two before the accident. 

Defendant proved its men were constantly going over 
the road repairing the track; that just prior to the 
accident the track-walker had passed over the road and 
discovered no defects; that the rail was sound and in 
good repair. That at the time of the accident it was 
very cold and that sound rails are liable to break in 
cold weather, and that there is no way to prevent it. 

Held, that there was no evidence showing negligence 
or fault on the part of the defendant. Colev. N. Y. 
Central R. R. Co. Opinion by Earl, C. 


PRACTICE — JURISDICTION. 


Action, by special proceedings under the Revised 
Statutes (2 R. 8. 313, as amended), to compel the deter- 
mination of claims to certain real property. Defend- 
ant appeared and answered and defended the cause in 
all its stages. She made no objection to the jurisdic- 
tion of the court, and took no exceptions to its rulings, 
and judgment in the ordinary form was rendered 
against her. She did not appeal from the judgment, 
but seeks to set it aside collaterally by motion, on the 
grounds that the action was not one in which proceed- 
ings to compel the determination of claims to real 
estate are authorized by the Revised Statutes, the pro- 
visions of which had been fatally disregarded in the 
action; that the court did not have power to make an 
additional allowance of five per cent or any allowance, 
except such as is provided for by section 308 of the 
Code; that said judgment should be amended by sever- 
ing the same into several judgments against the several 
defendants according to their respective claims. 

The caption to the findings of the justice before 
whom the case was tried, which was as follows: ** Ata 
special term of the supreme court for motions and 
chambers business, held at chambers, at the city hall, 
in the city of New York,” was objected to because the 
cause was not tried at any term of court, but before a 
judge out of court. This objection was not taken 
below. 

Held, 1st. That such an objection would not be per- 
mitted to be raised in this court for the first time. 2d. 
That it sufficiently appeared that the cause was tried 
at a special term, held at the place for holding courts 
in the city of New York, and it would not be assumed 
that it was not a regular court for the hearing of all 
special term business, in the face of the fact that the 
parties, without objection, went to trial. 

An action to compel the determination of claims to 
real property is within the jurisdiction of the supreme 
court, and, in such action, it is its duty to determine 
the questions as to whether the plaintiff is entitled to 
the relief sought, and whether the relief should be 
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sought in an action, or in proceedings under the Re- 
vised Statutes. An error in deciding these questions 
does not affect the question of jurisdiction, and the 
decision of the court thereon cannot be reviewed col- 
laterally. 

A party to such an action has the choice of remedies, 
by action under section 449 of the Code, or by special 
proceedings under the Revised Statutes. 2 R. S. 313, 
as amended by subsequent acts. 

Under either of these remedies the court has juris- 
diction over the question of extra allowance of costs, 
and the decision cannot be set aside upon motion. 

Defendant waived all objections to the regularity of 
the proceedings by appearing and taking part in the 
proceedings to judgment without objection. If he 
raised the objection, it would be the duty of the court 
to decide, and, if the court erred, the only mode of 
review known to the law is by appeal from the judg- 
ment or a motion for a new trial, upon a case or bill 
of exceptions. 

Where there are different claimants, each claiming 
distinct parcels of the real property in question, but 
all denying plaintiff's rights upon the same ground, and 
claiming title from the same source, it is proper to join 
them as defendants in the same action or proceedings. 
Fisher v. Hepburn, impleaded, etc. Opinion by Earl, 
Cc. 

SALE OF LAND TRUST. 

Action of ejectment. —W. E. purchased a lot of land 
and, at his request, the same was deeded to another. 
W. E. received and retained the deed, without dis- 
closing its existence to the grantee, and took and 
retained possession of the land. 

Held, that the title to the land passed by the deed 
and became vested in the grantee, and under the pro- 
visions of the statute of uses and trusts (1 R. S. 728, § 
57) no trust resulted in favor of the purchaser. Everett 
v. Everett. Opinion by Leonard, C. 


SHERIFF — EXECUTION. 

Action to recover damages for not returning certain 
executions and not paying over moneys collected 
thereon. The deputy sheriff, in whose hands the exe- 
cution was, returned the same nulla bona. With consent 
of the plaintiff's attorney and the county clerk he after- 
ward procured the same from the clerk’s office, erased 
the return, and by virtue thereof levied upon and sold 
property. 

Held, that the execution was irregular but not void, 
and the deputy having treated it as a valid process, 
neither he nor his principal can refuse te answer for 
the money realized by the sale. (Gray, C., dissent- 
ing.) James v. Gurley. Opinions by Earl and Gray, 
cc. 


lengedtitiiinnienen 
GENERAL TERM ABSTRACT. 
FIRST DEPARTMENT. 
SUPREME CouRT. — OPINIONS DELIVERED SEPT., 1872. 
(Concluded.) 


LANDLORD AND TENANT. See Lands taken for Public 
Use. 


See Damages. 


NEW YORK CITY. 


1. Taxes and assessments: publication of ordinances. 
— This is an appeal from an order made at special term, 
vacating a certain assessment on the premises of the 


NEGLIGENCE. 





petitioner, for the reason that no proper publication 
of the ordinance or resolution directing the improve- 
ment or of notice thereof had been made, pursuant 
to the seventh and thirty-seventh sections of chapter 
446, Laws of 1857. 

Held, In the case of Douglass it was held 
by this court, that one publication, two days before the 
passage of the ordinance, was sufficient. That case was 
reversed on the ground that there was no sufficient 
publication before the passage of the resolution in each 
board of the common council. I am still of the opinion 
that the statute only requires the notice to be pub- 
lished once, and that the resolution shall not be passed 
or adopted until after such notice has been published 
at least two days. Andrews, J., in the case of Doug- 
lass says, ‘‘the design was to apprise the tax 
payer in the manner pointed out in the statute of any 
contemplated improvement, that by remonstrance or 
suggestion the same might be modified or prevented.”’ 
It is reasonable to suppose that such notice would be 
more available by waiting two days after its publica- 
tion, than by requiring two publications within 
twenty-four hours previous to the time of acting. 
There was nothing in the case cited that decided this 
question. Orders reversed. In re Bassford; in re Mc- 
Arthur ; in re Volkining. Opinion by Ingraham, P. J. 

2. Notice.— All laws requiring a party to have a 
given number of days’ notice have been construed to 
mean one notice served so many days before the act 
can be done. Thus, the notice of time to plead used to 
be a notice of twenty days ; notice of trial is fourteen 
days, and so in regard to all other notices served on the 
opposite party. Ib. 

Also see Lands taken for Public Use. 
NOTICE. See New York City. 
PARKS. See Lands taken for Public Use. 


PARTIES, JOINDER OF. 

1. Trial of issues as to separate defendants.— This 
action was tried where the action was not at issue as to 
one of the defendants, the Manhattan Savings Institu- 
tion, and against the objections of the plaintiff, while 
the issues so tried were pending on an appeal from a 
judgment in favor of the other defendants, the present 
issue was formed by the service of the answer of the 
savings institution, and was noticed for trial by said 
defendant. The plaintiff thereafter moved to strike 
this issue from the calendar or postpone the trial until 
the determination of the issues as to the other defend- 
ants. This motion was denied, and subsequently the 
plaintiff’s default taken, its complaint dismissed 
and judgment entered up in favor of the defendant, 
the Manhattan Savings Institution. On appeal from 
the order granting an extra allowance to defendant, 
dismissing plaintiff’s complaint and the judgment 
entered thereon, and also from order denying plain- 
tiff’s motion to vacate said order and judgment, 

Held, There can be no doubt that it was irregular to 
try this action separately as to different defendants; 
and also when the issue was not joined as to the Man- 
hattan Savings Institution. The action was an unit 
as to all the defendants, and a several or separate judg- 
ment could not be taken. It was not in a condition to 
be tried until it was at issue as to all the defendants 
by an answer, or by default for the want of an answer. 

If the plaintiffs neglected to prosecute the action 
by an unreasonable omission to bring in some of the 
defendants, by service of process, or getting it to an 





Z 
THE ALBANY LAW JOURNAL. 


oO. 
7 £ 


Od 


7 OF 


289 











issue as to all, those defendants who have served 
answers can move to dismiss for the want of prosecu- 
tion. No such point was raised in this case however. 

The action was tried as to certain of the defendants 
where it was not at issue as to the savings bank. This 
was irregular; but the plaintiffs were equally in error 
by proceeding with the trial as to Stokes and others. 
He should have refused to proceed; but by actually 
trying the issue he is, I think, bound by the result; 
and this, although he protested that it was irregular. 

The issue as to the savings institution when joined 
remained, although the trial as to the issues joined by 
the other defendants had been disposed of. I think 
the discretion of the court, under these circumstances, 
was to be exercised as to bringing the remaining issue 
to trial, as if there had been no other trial. The plain- 
tiffs were required to be ready to try, unless they could 
get the issues which had been tried set aside or re- 
versed. But, as I said before, I think that the plaintiffs 
were concluded by the result of the trial of those 
issues. The plaintiffs should have withdrawn and 
allowed Stokes and others to proceed at their own 
hazard.‘ The plaintiffs could then have availed of the 
alleged irregularity. 

The issue as to the savings institution was then dis- 
posed of in the discretion of the court. This applica- 
tion is not for favor, as I understand it, if so it was 
not appealable. The disposition of the issue is claimed 
to be irregular, the plaintiffs being barred by the trial 
of the issues, as to the other defendant, can no longer 
claim that the other issues cannot be separately tried. 
In regard to the allowances, we must follow the prece- 
dent of the court of appeals, on the issues as to Stokes 
and others. The order is reversed as to the allowance, 
and in other respects affirmed, but without costs. 
Oneida National Bank of Utica v. The Manhattan Sav- 
ings Institution, impleaded with Stokes et al. Opinion 
by Leonard, J. 

RAILROADS. See Lands taken for public use. 
TAXES AND ASSESSMENTS. See New York City, also 
Lands taken for public use. 

TRIAL. See Parties, joinder of. 

UNITED STATES. See Wills. 


WILLS. 

1. Devises of real estate: equitable conversion: 
devises to the United States.— Application was made 
to the surrogate to admit the will of Charles Fox to 
probate as a will of real estate. The will contains a 
devise of the residue of the testator’s “estate, real and 
personal, to the government of the United States at 
Washington, District of Columbia, for the purpose of 
assisting to discharge the debt contracted by the war 
for the subjugation of the rebellious confederate 
States.” The heirs at law contested the validity of 
this disposition of his property. The surrogate admit- 
ted the will to probate as a will of personal estate, but 
refused to admit it as a will of real estate, for the 
reason that the will was void as a devise of real estate, 
and that the United States could not lawfully take, 
receive or hold as devisee in trust or otherwise under 
the said will the real estate devised thereby. From 
this decision the United States take this appeal. Only 
two questions were argued on the appeal. Ist. Whether 
the United States can take under this will the real 
estate so devised, and, 2d. Whether, if they cannot 
take real estate as devisee, the doctrine of equitable 
conversion should not be applied so as to require 





the executors to convert the real estate into person- 
alty for the purpose of carrying into effect the inten- 
tions of the testator. 

Held, although there are other questions which, we 
think, might have been argued in this case, we do not 
propose, in the disposition of it, to notice any except 
those which have been urged by the appellant as 
grounds for reversal of the surrogate’s decree. 

If this devise is to be considered as a trust in the 
United States, to apply the property devised for the 
specified purpose of assisting to pay the debts con- 
tracted by the war, it is clear, under the decisions of 
our courts, that no such trust is valid. 

The land beingin this Staté, the validity of the 
trust is to be decided according to the laws of this 
State. Levy v. Levy, 33N. Y. 136. And as was decided 
in that case the trust was not only invalid, but there 
was no competent trustee to take. In this case the 
court below held that the devise to the United States 
was valid. This was reversed in the court of appeals 
and the trust in them was held to be void. 

Can the United States take as devisee of real estate 
to their own use? 

Weare of the opinion that neither by the common law, 
nor under our statute regulating devises, can a de- 
vise to the United States be held valid? The govern- 
ment is neither a person capable of taking by devise 
nor can the statute regulating devises be construed as 
extending this right to bodies politic or corporate, 
except when authorized by the laws of this State, te 
take by devise. This question arose incidentally in 
Burrill, Ex’r, v. Boardman and others, in this court, and 
the right to take by devise was denied; and in that 
case on appeal (43 N. Y. 254), the chief justice expressed 
his doubts as to the power to take, but the same not 
being necessary to the decision of that case, no definite 
opinion was expressed thereon. By the common law, 
a devise of real estate was not permitted, except for a 
particular use. The right to devise real estate rests 
in the statute. The statute of this State only allows 
devises to persons capable of holding and corporations 
authorized by their charter to take by devise. As the 
appellants are not within either of these descriptions, 
they cannot take under our statute. 

The remaining question is, whether the doctrine of 
equitable conversion can be applied to this case, so as 
to make it the duty of the executors to sell the real 
estate and convert it into personalty, for the purpose 
of carrying out the intent of the testator. In the case 
of White v. Howard, 46 N. Y. 144, referred to in 4 
Lans. 442, Judge Grover says, to ‘constitute an 
equitable conversion of real into personal, it must 
be made the duty of and obligatory upon the trust- 
ees to sellin any event. A mere discretionary power 
of selling produces no such result.”’ 

Here there is not even a power of sale, and there is 
no case where this doctrine has ever been extended so 
as to give to executors power to sell, when such power 
is not conferred by the will. Where the purpose for 
which a sale is asked for has failed and the necessity 
ceased, there can be no authority for such conversion. 
The doctrine of equitable conversion is based upon the 
principle that equity will require a thing to be done 
that ought to be done, but, where it is apparent that 
the thing sought to be obtained was contrary to law, 
there is no ground upon which that doctrine can be 
made applicable. In the matter of the probate of the 
will of Charles Fox, deceased. Opinion by Ingraham, 
P. J. . 
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DIGEST OF RECENT ENGLISH DECISIONS. 
CHARTER-PARTY. 

Condition precedent: refusal to continue perform- 
ance. — The plaintiffs by charter-party, dated the 26th 
of May, 1871, agreed with the defendant that the de- 
fendant’s ship should sail to B., and there load from 
the plaintiff's factors a cargo of coals and proceed there- 
with to H. or D. and deliver same on paid freight 
at the rate of 2s. 9d. per top in cash or unloading and 
right delivery. The ship was to be loaded and dis- 
charged with all possible dispatch, and to load with G. 
or H. till end of September, at captain’s option, but 
after September with H.; and was to continue at the 
above rate until March, 1872. In September the cap- 
tain exercised his option in favor of loading with G., 
but the plaintiffs refused to load him from G.; where- 
upon the defendant declined further to perform the 
charter-party : 

Held, that the breach of the charter-party which the 
plaintiff had committed went to the root of the con- 
tract between the parties, and justified the defendant 
in his refusal. Bradford v. Williams, L. R., 7 Ex. 259. 


COMMON CARRIER. 


Fized termini: definite route: conveyance of a 
single customer's goods.— The defendant was a barge 
owner, and let out his vessels for the conveyance of 
goods to any customers who applied to him. Each voy- 
age was made under a separate agreement, and a barge 
was not let to more than one person for the same voy- 
age. The defendant did not ply between any fixed ter- 
mini, but the customer fixed in each particular case the 
points of arrival and departure. In an action against 
him by the plaintiffs for not safely and securely carry- 
ing certain goods: 

Held, that he was a common carrier and liable, al- 
though the goods were lost without negligence on his 
part. Liver Alkali Company v. Johnson, L. R., 7 Ex. 
267. 

EVIDENCE. 

Competence: joint indictment and trial: wife of 
one prisoner called as witness for another. — Where 
two prisoners are indicted and tried together, the wife 
of one is not a competent witness for the other. The 
Queen v. James Thompson, William Danzey, and Abra- 
ham Hide, L. R., 1 Cr. Cas. R. 377. 

2. Confession : admissibility. — The prisoners, two 
children, one aged eight and the other a little older, 
were tried for attempting to obstruct a railway train. 
It was proved that, the mothers of the prisoners and a 
policeman being present, after they had been appre- 
hended, the mother of one of the prisoners said: ‘‘ You 
had better, as good boys, tell the truth;’’ whereupon 
both the prisoners confessed. 

Held, that this confession was admissible in evidence 
against the prisoners. The Queen v. Reeve and Hancock, 
L. R., 1 Cr. Cas. R. 352. 


MASTER AND SERVANT. 

Relation of cab proprietor and ‘driver: bailor and 
batlee. — The plaintiff, a cab driver, obtained from the 
defendant, a cab proprietor, a horse and cab on the usual 
terms, which are that the driver shall at the end of the 
day hand over to thé proprietor 18s., retaining for him- 
self all the day’s earnings over that sum, —the day’s 
food for the horse being supplied by the owner, and the 
latter having no control over the driver after leaving 
the yard. The horse with which the driver was fur- 
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nished, which was fresh from the country and had never 
before been harnessed to acab, bolted and overturned 
the cab and injured the driver. The jury found that 
the horse was not reasonably fit to be driven in a cab: 

Held, by Byles and Grove, JJ., that the relation be- 
tween the parties was that of bailor and bailee, and 
consequently that, upon this finding of the jury, the 
proprietor was responsible for the injury sustained by 
the driver. 

Held, by Wiles, J., that the relation was that of mas- 
ter and servant ( or at most co-adventurers ), and there- 
fore that, in the absence of evidence of personal neg- 
ligence or misconduct on his part, the owner was not 
responsible. Powes v. Hider, 6 E. & B. 207; 2 L. J. 
(Q. B.) 331, observed upon. Fowler v. Lock, L. R., 7 
C. P. 272. 





NEGLIGENCE. 

Proximate cause: natwral forces. — The defendants’ 
vessel, owing to the negligence of their servants, struck 
on a sand bank, and becoming from that cause unman- 
ageable, was driven by wind and tide upon a sea 
wall of the plaintiff’s, which it damaged. Having re- 
gard to the state of the weather and tide it was impos- 
sible to prevent this, the ship having once struck: 

Held, affirming the judgment of the court below, 
that the defendants were liable for the damage caused 
to the wall. The Lords Bailiff-Jurats of Romney 
Marsh v. The Corporation of the Trinity House, L. R., 
7 Ex. ( Ex. Ch. ) 247. 

SALE OF GOODS 

Construction of contract of sale: “‘goods at risk 
of seller for two months”: insurance by seller of 
goods.— The plaintiffs, sugar refiners, were in the 
habit of selling to brokers the whole of each fill- 
ing of sugar, consisting of from 200 to 300 loaves or 
“ titlers” each, the terms always being ‘‘ Prompt at one 
month; goods at seller’s risk for two months,” the 
“*prompt’’ day being the Saturday next after the ex- 
piration of one month from the sale. The titlers in 
each filling were stored on the plaintiffs’ premises, and 
were from time to time fetched away by the purchasers 
or their sub-vendees, being weighed on their removal, 
each titler weighing from thirty-eight to forty-two 
pounds. If the whole of the lots contained in one 
sale-note had not (which was frequently the case) been 
taken away on the “ prompt” day, payment was made 
by the purchaser (by bill or cash) at an approximate 
sum calculated on the probable weight, the actual price 
being afterward adjusted on the whole filling being 
cleared. The defendant, who was an old customer of 
the plaintiffs, had bought four fillings, consisting of 
specific titlers, each marked, on the above terms, and 
had paid the approximate price of the four lots, and 
had fetched some of each lot away. A fire occurred 
on the plaintiffs’ premises after the expiration of two 
months from the dates of sale to the defendant, de- 
stroying the whole contents of the warehouses. At the 
time of the fire the plaintiffs had floating policies of 
insurance which covered goods on the premises ‘sold 
and paid for, but not removed ;” but they had no agree- 
ment or understanding with their customers as to any 
insurance; and the amount insured, which the plain- 
tiffs received from the underwriters, was not sufficient 
to cover the loss of their own goods, exclusive of the 
titlers undelivered which they had sold to the defend- 
ant: 

Held, by Cockburn, C. J.,on the ground that the 
property in the titlers undelivered had passed to the 
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defendant, by Blackburn, Lusk, and Quain, JJ., 5. In such case, in a suit upon the policy in the name 


whether it had passed or not, that, by the terms of the 
contract of sale, the risk, after the lapse of the two 
months, was in the buyer, and the loss was, therefore, 
. his. Secondly, that, as there was no contract between 
the plaintiffs and their customers as to insurance, the 
plaintiffs were under no obligation in the matter, and 
were entitled to appropriate to their own losses the 
whole sum received from the insurance offices. 

Semble, by Blackburn and Lusk, JJ., that the 
property in the titlers undelivered had passed to the 
defendant. Martineau v. Kitching, L. R.,7 Q. B. 486. 
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iNSURANCE LAW. 


EVIDENCE: ASSIGNEE. 


1. Inasuit against an insurance company on a policy 
of insurance, it is not competent for the plaintiff to 
prove that the company had, in certain instances, 
departed from its own rules and regulations with 
regard to transfers, but a custom to do so must be 
shown. Sup. Ct., Penn., Burgher v. Farmers’ Mutual 
Insurance Company of Lancaster County. 

2. A member of a mutual insurance company is 
bound to know the provisions of the charter and policy, 
and his assignee of the policy is affected by such 
notice. Ib. 





ASSIGNMENT OF POLICY. 


Where the plaintiff had taken from the defendants 
a policy of insurance against fire, containing a stipula- 
tion that it should be void if assigned without the 
company’s consent, and said plaintiff did so assign it, 
he cannot recover onit, although the company had 
accepted premiums from him since the assignment, 
but without knowledge of the facts. Sup. Ct., Penn., 
Ferree v. Oxford, etc., Trust Co. 


INSURANCE BY CONSIGNEE. 


1. The plaintiffs consigned five barges of ice, of 
which they were owners, to consignees to be sold on 
commission, and ordered them to have the ice insured. 
The consignees took the insurance in their own names 
and, after the loss, assigned the policy to the plaintiffs. 

Held, that a consignee bas an insurable interest in 
goods consigned to him for sale on commission, only 
to the extent of the commissions or profits he expects 
to receive from the sale; and this he may insure re- 
gardless of instructions from the consignor. Sup. Ct. 
of Mo., Shaw & Loyd, appellants, v. 4tna Ins Co., re- 
spondent. 

2. If a consignee accept a consignment, with instruc- 
tions from his principals to insure for their benefit, it 
becomes his duty to insure, and if he neglects to do 
so, and a loss occurs, he is liable to them for that 
amount. Ib. 

3. The consignees, instead of taking out a new policy 
in the names of their principals, had the risk entered 
on their own policy, in their own names, as a con- 
venient mode of indemnifying themselves against such 
damages as they might suffer in not insuring in the 
names of their principals. They had a right thus to 
protect themselves, and to this end they ought to be 
considered as interested to the full value of the ice. Ib. 

4. After being ordered to insure, the consiguees 
might have considered themselves trustees for the con- 
signors, and have insured in their own names, for 
them. Ib. 





of the consignee, the consignee might show that he 
had an insurable interest as trustee for his consignor. 
Ib. 

LIMITATION OF TIME TO SUE. 

Where, by the policy, right to sue on it ceased within 
twelve months after loss, and the plaintiff was pre- 
vented from suing by reason of the war, and did not 
actually sue until more than twelve months after loss, 
exclusive of the time of the war. Held, that, although 
the statute of limitations is capable of enlargement to 
accommodate a precise number of days of disability, yet 
the contract in a policy of insurance is not; that this 
¢lause of the contract is rebutted by the state of war, 
and is not presumed to revive when the war ceases 
U. 8. Sup. Ct., Semmes v. City Fire Ins. Co. 
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BANKRUPTCY LAW. 


JURISDICTION. 

8. was adjudged a bankrupt by the district court of 
the United States for the district of Maine, of which 
he was a citizen, and P. was appointed his assignee, 
also residing in same district. The assignee filed his 
bill in equity in the same court to recover certain 
preferences of the respondent, who resided in and was 
a citizen of Massachusetts, and had no property in this 
district, and was not found here. The subpoena was 
served on respondent in Massachusetts, who appeared 
to object to the jurisdiction of this court. Held, that 
the court did not have jurisdiction to proceed against 
the respondent. U. 8. Dist. Ct., Me., Paine, assignee, 
v. Caldwell. 


ACTION BY ASSIGNEE. 


An assignee in bankruptcy can proceed against an 
adverse claimant of property only by action at iaw or 
plenary bill in equity; but, whether an adverse claim- 
ant may not proceed against an assignee by mere peti- 
tion, quere? U. S. Dist. Ct., R. I., Ferguson et ua. v. 
Peckham, assignee, et al. 

1. Powers of circuit and district courts. —The gen- 
eral superintendence conferred on the United States 
circuit courts by the first clause of section 2 of the 
bankruptcy act is restricted to cases involving some 
principle of equity. U.S. Cir. Ct., E. D., Mo., Woods 
et al. v. Buckewell et al. 

2. The district courts have large discretionary 
powers in matters of bankruptcy, and the circuit 
courts will not interfere with the exercise of such 
powers, and set aside the appointment by the district 
court of an assignee, in a case where it is only claimed 
that the district court erred in holding that no election 
had been made by the creditors, there being no allega- 
tion against the fitness of the person appointed. Ib. 


2 
eo 





CRIMINAL LAW. 


Evidence. —On a trial for the murder of A——, 
evidence to show that another party had died at the 
prisoner's house of the same kind of poison as A ——, 
and had been attended by the prisoner, is not com- 
petent. Sup. Ct., Penn., Shaffner v. Commonwealth. 


EVIDENCE OF GOOD CHARACTER: REASONABLE DOUBT. 


1. A reasonable doubt defined as “that state of the 
case which, after comparison and consideration of all 
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the evidence, leaves the minds of jurors in that con- 
dition that they cannot say they feel an abiding con- 
viction, to a moral certainty, of the truth of the 
charge.” 5 Cush. 320. Sup. Ct. Cal., People v. Ashe. 

2. When the prosecution has established that a crime 
has been committed, and the proof tends to overthrow 
the presumption of innocence of the crime on part of 
the defendant, and to fix its perpetration on him, proof 
of good character in the trait involved in the charge is 
admissible to support the original presumption of 
innocence. Ib. 

8. Character is a circumstance to be considered, 
weighed and treated, in arriving at the conclusion 
whether a reasonable doubt still remains as to the 
guilt of the accused, and, like any other fact in the 
case, is to be likewise examined and considered. Ib. 


SELF-DEFENSE: CONFLICTING INSTRUCTIONS: READING 
LAW TO JURY BY COUNSEL. 


1. Charge of murder: verdict: manslaughter : new trial 
denied: appeal: judgment affirmed on rehearing. — 
Held, If a gun be pointed in a threatening manner 
under such circumstances as to induce a reasonable 
belief it is loaded and will be discharged, and, thereby, 
produce death or inflict a great bodily injury on the 
person threatened, he will be justified in using what- 
ever force may be necessary to avert the apparent 
danger, though it may appear afterward that the gun 
was not loaded and he was in no danger whatever. 
Sup. Ct. Cal., People v. Anderson. 

2. A correct instruction does not cure an erroneous 
one on the same subject, in the same charge to the 
jury. As it cannot be told on which instruction the 
jury relied where the same are contradictory, these 
instructions so contradictory, being on a material 
point, give good cause for a new trial. Ib. 

8. It is the duty of the jury to take the law from the 
court; and counsel, either in civil or criminal cases, 
ought not to read law to the jury; but, in special cases, 
counsel may read reported cases or extracts from text- 
books, subject to the sound discretion of the court, 
whose duty it is to check promptly any effort on the 
part of counsel to induce the jury to disregard the 
instructions, or to take the law from the books rather 
than from the court. Ib. 


2 
oo 





ADMIRALTY LAW. 


1. Salvage: agreed compensation : proceedings in rem 
and in personam.— A salvor, by contract, is not an 
agent of the owners, and has no claim against the 
property saved beyond the contract price. U. 8S. Dist. 
Ct., Mich., The Marquette. 

2. A contract by salvors with owners for an agreed 
amount to be paid in any event, creates only a personal 
obligation on the part of the owners. Ib. 

3. A wrecking company which had agreed to raise a 
sunken schooner for a certain proportion of her value, 
hired of the libellant a diver and certain apparatus. 
Held, that the libellant having knowledge of the con- 
tract could not maintain a libel in rem. Ib. 


WHARFAGE: ADMIRALTY JURISDICTION. 


1. A claim for wharfage as a maritime lien upon the 
respondent’s vessel, is not cognizable in admiralty. 
U. 8. Cir. Ct., E. D. Penn., Delaware River Storage Co. 
v. Barque Thomas. 





2. The admiralty jurisdiction is not to be invoked 
to enforce common-law rights, for which the common 
law has provided appropriate and efficacious remedies. 
Ib. 

—— oe 


NOTES OF RECENT DECISIONS ON BANK 
CHECKS. 


LIABILITY OF DRAWER OF CHECK, AFTER PRESENTA- 
TION AT BANK — PRESENTATION — PRACTICE ON AP- 
PEAL. 


1. The holder of a bank check drawn upon a sufficient 
fund in a bank in the same city where the drawer 
resides, and delivered by the drawer in the same 
place, is not bound to present it for payment on the 
day of its delivery by the drawer, but demand of pay- 
ment in the usual bank hours, on the next day, is 
effectual to fix the liability of the drawer. Simpson v. 
Pacific Mutual Life Insurance Co., P. L. Rep. 

2. Where such presentation and demand was made, 
and the holder found the check good, and was tendered 
payment, but declined to take it, desiring for conve- 
nience sake to let the money remain in the bank, the 
money is practically changed to the credit of the 
holder, and the liability of the drawer ceases; for he 
only agrees that payment shall be tendered when his 
check is presented, and he makes no agreement for a 
second presentation and demand. Ib. 

3. A presented B’s check to bank, which tendered 
the money, but A, for convenience, did not take it. A 
few hours later A called again but the bank had failed. 
A then sought to hold B liable and had judgment, but 
a new trial was granted. Ib. 


RIGHTS OF HOLDER. 


1. “* A check is an absolute appropriation of so much 
money in the hands of the banker to the holder of 
the check, and is therefore an appropriation of any 
smaller sum which may be in his hands, if there be not 
sufficient to pay the amount of the check.’”’ Bromley 
v. The Commercial National Bank of Pennsylvania, 4 
Leg. Gaz. 332. 

2. In sucha case, if the holder of the check is willing 
to receive the smaller sum he is entitled to it. The 
bank should retain the check, indorsing on it the 
amount paid, and give a certificate thereof to the 
holder. Ib. 

3. Or the holder may deposit a sum sufficient to 
make the check good, and then demand payment. Ib. 

4. Where a check is duly presented and the drawee 
wrongly refuses payment, the subsequent death of the 
drawer cannot affect the holder’s right to payment. Ib. 

5. In the absence of proof of a want of consideration, 
even if payment of a check were countermanded, the 
holder is presumed to hold for value, and is entitled to 
the sum named in it by virtue of the appropriation of 
the same to his use. Ib. 


———~> 


JUDICIAL SY8TEM OF SCOTLAND. 


Prof. T. W. Dwight, in a sketch of the judicial sys- 
tem of Scotland, speaks as follows: “‘In closing this 
review of the higher Scotch courts, we cannot but be 
struck with the immense and multifarious business 
transacted by the judges of the Court of Session. In 
their proper character as a court, they have to do with 
all the legal matters of the country whether legal or 
equitable, maritime or ecclesiastical. The Inner House 
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is in session from November 12th to March 11th, and 
from May 20 to July 20th. The Ordinaries from No- 
vember Ist to March 20th, and from May 20th to July 
20th. More than half of the entire year is thus occu- 
pied. In the vacation they are acting in the High 
Court of Justiciary or holding its circuits; or in the 
Bill Chamber, the Court of Exchequer or the Court of 
Teinds. How can so much work be accomplished? In 
the year 1839, thirteen judgeships were abolished, sav- 
ing the government over fifty thousand pounds, and 
the duties of these officers were imposed on the judges 
of the Court of Session. As an offset to this increase 
of duty, their salaries were largely augmented. Scot- 
land teaches us that the true course is to fully occupy 
the time of the judges, pay them large and honorable 
salaries, make their tenure permanent, and pay them, 
if, after a lengthened and honorable service, they 
desire to retire, a competent annuity. Call it not a 
pension, but an honorarium —a tribute from a grate- 
ful State for honorable and most valuable service. On 
such terms, it is the highest honor in the State to fill 
the post of judge, and the ablest lawyers may faith- 
fully, contentedly and earnestly devote to it the energy 
of their lives. It only remains to say a single word 
concerning the inferior courts.”’ 


+4 
a 





THE UNITED STATES STATUTE REVISION. 


Under the energetic lead of Mr. Benjamin Vaughan 
Abbott, the commissioners to revise the statute laws 
of the United States are rapidly approaching the end 
of their labors. There is a prospect now that the work 
will be completed in time for consideration at an early 
day of the next session of congress. Its consideration 
will afford the members a pleasant change from the 
excitement of politics. We have recently received the 
first draft of the revision on the titles ‘‘ Bankruptcy,” 
“Patents, Trade-marks and Copyrights,’ ‘‘ Duties 
upon Imports,’’ ‘“‘ The Indians,’’ the law relating to the 
several departments, the diplomatic and consular offices 
and provisions applying to several classes of officers. 
These drafts are prepared by individual commissioners 
and circulated for criticisms and suggestions. Here- 
after each title will be reviewed by the board and finally 
drafted for presentation to congress. 


———_-e—_—- 


THE LATE JUDGE HOGEBOOM. 


At the October session of the circuit court for Col- 
umbia county, Mr. Justice Miller, who had been dele- 
gated by the bar of that county for the purpose, pre- 
sented, after some appropriate remarks, the proceed- 
ings of the bar meeting, held to commemorate the 
death of the late Mr. Justice Hogeboom, Judge Dan- 
forth, the presiding judge, replied as follows: 

“It is appropriate and becoming that official record 
be made of the expression of esteem for the late Judge 
Hogeboom, which is now presented on the part of the 
bar of Columbia county. 

‘The court therefore readily grants the request that 
the resolutions be entered at large on the minutes, and 
adds its concurrence with the sentiments which they 
contain: 

“Henry Hogeboom was a christian gentleman, an 
eminent jurist, and a just judge. His mind, by nature 
of the highest order, was developed, trained and 
strengthened early in life by earnest and laborious 





study, and later at the bar by contact and contests 
with the first legal minds of the State. He was able 
and successful as a lawyer, and came to the bench 
learned, clear-minded and discriminating. He won 
golden opinions for his courtesy, patience and ability. 
His felicity of expression was remarkable. His oral 
opinions were clear, concise and of beautiful diction; 
but, through his published opinions, which are his 
enduring monument, his praise is in all our libraries. 
In personal character and manner, Judge Hogeboom 
was pure, unselfish, kind, gentle; cordial to his friends, 
a light and ornament in the social circle. It was my 
fortune to know him for twenty-five years, as lawyer, 
judge, master in chancery, legislator and justice of 
this court. I have enjoyed his hospitality at his home, 
and have welcomed him in mine. During all these 
years, I ever looked up to him as a good and great 
man, and a delightful associate. As we loved him in 
life, so we mourn him in death. 

Until the last he faltered not in duty, not in will, 
only in strength. 


“Like a tree, 
That with the weight of its own golden fruitage, 
Stoops gently to the dust.” 

Without a cloud, in full brightness his sun went 
down, only to rise again amid the splendors of eternal 
day—passing directly from his well-done duty on 
earth, to the repose and reward of the kingdom of 
glory. 

His loss will be long and deeply felt by the bench and 
by the bar, and by all who knew him. 

The clerk will enter the proceedings presented, and 
this minute by the court. 


—_——ere——— 


CORRESPONDENCE. 
THE RULES FOR ADMISSION TO THE BAR. 


To the Editor of the Albany Law Journal: 


Sir,—Permit me to call your attention to, and obtain 
your opinion as to, the construction of the recent rules 
of the court of appeals, relative to the admission of 
attorneys and counselors at law. 

Rule 2, subdivision 3, provides, inter alia, ‘that the 
clerkship (requisite of the applicant to entitle him to 
an examination) may be proved by the certificate of 
the attorneys with whom the same was served.”’ 

Rule 4 provides that “it shall be the duty of the 
attorney, with whom the clerkship shall be commenced, 
to file a certificate in the office of the clerk of the court 
of appeals, certifying that the person has commenced 
a clerkship with him, and the clerkship shall be deemed 
to have commenced on the day of filing the certificate. 
A copy of the certificate, certified by the clerk of the 
court of appeals, with the date of the filing thereof, 
shall be produced to the court at the time of the appli- 
cation for examination.” 

Now what I wish to know is this: Are the words 
“shall be produced’’ imperative? and whether it is 
absolutely necessary to produce a certified copy of the 
last-mentioned certificate? or whether the certificate 
of the attorney, proving the required apprenticeship, 
is sufficient to entitle the applicant to an examination? 

The wording of the rule is: ‘It shall be the duty of 
the attorney, with whom the clerkship has com- 
menced,”’ to file said certificate. Now, if the attorney 
should neglect that duty, is it just and proper that the 
apprentice should suffer therefrom ? 
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Are we to infer from rule 5, which is as follows: 
““When a clerkship has already commenced, or shall 
have commenced before these rules shall take effect, 
the certificate required by the preceding rule, verified 
by the affidavit of the attorney, stating the time of the 
actual commencement of such clerkship, may be filed 
at any time before the first of November next.’’ That 
it is the duty, impliedly, of the apprentice to see that 
the aforesaid certificate is properly filed, he being the 
only person benefited thereby. If so, suppose the attor- 
ney, with whom the apprentice had served one year, 
died previous to these rules taking effect, is the appren- 
tice to be deprived of the benefit of this time by reason 
of the impossibility to file the required certificate ? 

By giving the above questions your immediate atten- 
tion you will confer a favor upon many law students. 

Yours respectfully, 
R. M. W. 

P. 8. I would further ask, whether the amendment 
of June 16, 1871, extends the time to file said certificate 
to November, 1872, as to those who have previous to 
May 1, 1871, entered the office of an attorney, and de- 
voted one year or more to study. R. M. W. 


[As to the first question, it is quite clear that the certi- 
fied copy of the certificate filed is required to be pro- 
duced. That is the prescribed evidence of the certificate 
and filing. In case of the attorney’s neglect to file the 
certificate the court would, in a proper case, no doubt, 
order it to be filed nunc pro tunc. There seems to be 


no provision for a case where the certificate cannot 
be obtained, in consequence of the death of the 
attorney, before the expiration of the time specified 
in the rules for filing the certificate. If such case 
should arise, the court might, by order, allow other 
evidence of the facts to be filed in lieu of the certifi- 
cate of the attorney. 

We do not understand that the amendment extends 
the time to file the certificate—Ep. A. L. J.] 


eo 


BOOK NOTICES. 


A concise treatise on the construction o f Wills, by Fran- 
cis Vaughan Hawkins, M. A. of Lincoln’s Inn, 
etc., with notes and references to American decis- 
ions by J 3 Sword of the ig ang bar, Phil- 
adelphia: T. & J. W. Johnson & Co., 1872. 

A book must needs be concise, to embody within 
three hundred and fifty odd pages, ‘‘ that portion of the 
vast mass of reported cases on testamentary construc- 
tion, which really constitutes the law of the courts at 
the present day, and governs the judicial construction 
of wills;’’ and conciseness is something we so seldom 
find in a law book now-a-day, that one might well 
imagine, without an examination, that so small a book 
on so large a subject must be incomplete. But it is 
not so. Mr. Hawkins possesses, in an unusual degree, 
the power to state his propositions, tersely and point- 
edly, though, at thesame time, clearly; and this power 
has enabled him to condense his material within a 
comparatively small space. The typographical arrange- 
ment of the book has also aided in this, the rules being 
given in coarse print, and the illustrations, exceptions 
and limitations in finer print. 

Of the merits of the werk, we have formed a very 
favorable opinion. The avthor deals with his subject 








eS 


like a master, and develops it with logical clearness and 
the most consistent unity and harmony, from first to 
last. The American editor has also done his work well 
and has shown much good judgment in the cases he 
has selected to illustrate the existing laws of the sev- 
eral States. The book will be found of great practical 
value to the profession. 





A Treatise on the Law a ercantile Guaranties and of 
yu i and Su i, Walter William Fell. Third 
Ame an edition’ ed William M. —— Albany. Weare 
C. Lit tle > Co., 1872. 


It is more than fifty years since the second English 
edition of Mr. Fell’s work on guaranty and surety 
was given to the profession. The cases have accumu- 
lated so rapidly, and have reached such a number and 
importance, that a work which was then adequate to 
the professional wants has become, in its original 
form, quite insufficient. Already two American 
editions of this work with notes and references have 
passed away, and we are now furnished with a third. 
We had hoped that the number and importance of the 
later cases bearing upon the subject would have in- 
duced some able writer to prepare an entirely new 
work upon guaranty and surety. If a new and 
original work could not be supplied, a treatise with 
Mr. Fell’s text as a foundation, and embodying obser- 
vations upon the immense amount of later litigation 
would have been the next best thing. But, in the 
third American edition, the great body of the notes 
are put in as an “‘appendix.”’ Mr. Scott. in his pre- 
face, says ‘“‘the reason for placing the notes to this 
edition in an appendix is, that the notes to the volume 
are already so voluminous that great inconvenience 
would have been experienced both by the profession, 
in consulting the work, and by the printer in prepar- 
ing it, if another course had been adopted.’’ So much 
greater the need for an entire new work on the subject. 

But if the profession must be content with an anno- 
tated Fell on Guaranty, it is at least desirable that 
the notes and references should be brought down to 
the present, and that complete accuracy should be 
attained. 

Mr. Scott says, that ‘‘in the preparation of this edi- 
tion all the recent American and English cases accessi- 
ble to the editor have been examined and cited.” 
Since the editor is a resident of the city of Albany, 
and has free access to the State library, one of the best 
and fullest in America, this announcement filled us 
with great expectations as to the completeness of the 
work. But, on a brief examination, we found that 
very few of the leading recent cases upon the subject 
of guaranty and surety, American or English, have 
been used in the preparation of the new volume, or 
even cited. Among the recent American cases not 
referred to are: Chilcote v. Kile, 47 Tl. 88 (1868); 
Wheeler v. Mayfield, 31 Tex. 395 (1868); White v. Solo- 
monsky, 30 Md. 585 (1869); Home Flax Co. v. Beebe, 48 
Til. 138 (1868); Howland v. Aiich, 38 Cal. 133 (1869); God- 
den v. Pierson, 42 Ala. 370 (1868); Eddy v. Davidson, 42 
Vt. 56 (1869); Bagley v. Moulton, id. 184; Goetz v. Foos, 
14 Minn. 265 (1869); Yale v. Edgerton, id. 194; Cross v. 
Wood, 30 Ind. 378 (1868); Jones v. Greenlaw, 6 Cold. 
(Tenn.) 342 (1869). 

Among the recent English cases the following are 
not referred to: Mockett v. Ames, Q. B., 23 L. T. N. 8. 
729; Petty v. Cooke, Q. B., 19 W. R. 1112; In re Swan’s 
Eetate, L. R., 4 Eq. 209; Coles v. Pack, 18 W. R. 292; 39 
L. J.C. P. 68; Leathley et al. v. Spyer, 22 L. T. N.S 821; 
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Midland Banking Company v.Chambers, L. R., 7 Eq. 179; 
19 L. T. N. S. 548; affirmed, L. R., 4 Ch. App. 398; 20 L. 
T. N. S. 346; Green v.Wynn, L. R., 7 Eq. 28; 38 L. J. 
Ch. 76; 19 L. T. N.S. 553; S. C. affirmed, L. R., 4 Ch. 
App. 204; 38 L. J. Ch. 220; 20 L. T. N. S. 131; Caldwell 
v. Parker, M. R. Jr. 955; Chalmers v. Victors, 16 W. R. 
1046; 18 L. T. N. 8. 481; Rein v. Lane, L. R., 2 Q. B. 144; 
Wright v. Hickling, L. R., 2C. P. 199; Harrison v. Sey- 
mour, L. R.,1 C. P. 518; Cooper v. Evans, L. R., 4 Eq. 45. 

Accuracy in the presentation of the statutes of the 
different States, relative to contracts required to be 
in writing, has not been observed. Mr. Scott has evi- 
dently, in many cases, referred to the old Codes and 
revisions of the several States, and not to the new. In 
the “‘appendix of statutes’’ the statutes of Alabama 
are given as they were in 1852, whereas subdivision 5 
(included in this volume) was repealed several years 
ago. In Georgia we are told ‘‘the English statute is 
in force;’’ whereas it is well known that the laws of 
Georgia were revised and codified in 1858-62, and the 
only provision relative to contracts which must be in 
writing are sections 527, 1940 and 2883 of the Code of 
1862. The statutes of Maine are cited in this volume 
from the Revised Statutes of 1840, and leave out en- 
tirely subdivision 6, viz.: ‘“* * * * Any contract to 
pay a debt after a discharge therefrom, under the bank- 
rupt laws of the United States, or assignment laws of 
the State,’’ which is included in the Revised Statutes 
of 1871. These are a few of the insufficiencies and in- 
accuracies which we have had time to note. The editor 
has not performed his part with a fullness and accu- 
racy which is demanded in such a work; and we can- 
not commend the work to the profession with that 
confidence which we might otherwise do. 


Maryland 
porter. 


, vol. 35, by J. Shaaff Stockett, State re- 
timore, John Murphy & Co. 1872. 


There are no cases in this volume of especial import- 
ance, although there are several of more than local 
interest. In Bussey v. Hooper, p. 15, subscribers to 
the capital stock of an incorporated company sought 
an injunction against the corporators and a receiver, 
on the ground that a majority of the corporators had 
withdrawn, and that therefore the defendants, being 
a minority, had no authority to act. Held, that mere 
subscribers to stock had no ground for objecting to 
the organization of a company. In Winner v. Penni- 
man, p. 163, it was held, that an action of trover could 
be maintained by one joint owner of a promissory note 
against the other for its conversion. In Baltimore & 
Havre de Grace Turnpike Co. v. Union R. R. Co., p. 
224, it was held, that a legislative grant of power to a 
railroad company to cross a turnpike does not amount 
to a condemnation of a turnpike franchise. 

Mr. Stockett’s head notes are well drafted, and his 
statements of facts concise and perspicuous. 


The Law of E. Contracts for the Sale of Real 
erty . Anson Bingham, author of “Treatise on 
Real Property”’ and on vo of Descent.” 
Albany, w.c. Little we Co., 1872, pp. 862 


Mr. Bingham is a very good real estate lawyer, and 
has written some useful and creditable books, but they 
have never been very popular with the profession. 
This lack of popularity has arisen mainly from the 
fact that he has either written upon subjects which 





had been already exhausted by other and equally able 
writers, or upon which no treatise was needed. In the 
present book he has exercised better judgment, and 
selected atopic of real interest, and one which has 
never been very fully developed by text-writers. 
Dart, and Sugden, and Hilliard have, to be sure, dwelt 
upon the subject, more or less fully, in their several 
treatises on Vendor and Purchaser, and the various 
works on real estate contain its elementary _ prin- 
ciples, but this is, we believe, the first monograph 
thereon. 

Mr. Bingham is emphatically a ‘‘case writer,” not 
an eliminator of principles, like Washburn, nor a 
digester, like Hilliard. His method appears to be to 
state a proposition, and then to illustrate it by giving 
a condensed statement of the leading cases. This, 
if well done, and here it is well done, is a very fair way 
of presenting a subject. The author has also made 
many learned and judicious criticisms on the decisions 
cited, which will greatly aid the reader in forming a 
correct conclusion as to their weight and value. We 
should conclude that Mr. Bingham had omitted refer- 
ence to several important cases, were it not that his 
“table of cases cited’ is very imperfect. For instance, 
the important case of Freeman v. Freeman, 51 Barb. 
306, and 43 N. Y. 34, is not to be found in this table, 
but is noticed in the body of the work. ; 


din, 


The Law of Appellate Pri in relation to review, er- 
ror, appeal and other reliefs upon final j judgment, by 
Thomas W. Powell, agpher of “Analysis of American 
— Philadelphia : T. & J. W. Johnson & Co., 1872, 
p- ° 





The author very truly says that this book “‘ presents 
an important subject, holding an intimate relation 
with every thing connected with the trial of a litigated 
case, thus involving every interest in the law, and im- 
portant principles in practice.’’ Important as is the 
subject, it has probably received as little scientific 
study as any subject in law or practice, and, indeed, 
this work of Judge Powell’s is the first attempt made 
to develop it in any thing like a systematic manner. 
When it is considered how often the ultimate suc- 
cess of a cause depends upon the accuracy and ex- 
tent of the attorney’s knowledge of the law governing 
appellate proceedings, it seems strange that it has not 
heretofore commanded more careful attention. This 
knowledge is not alone, nor mainly essential, after the 
trial is over and the proceedings for review initiated, 
but is especially requisite during the trial, in properly 
laying the foundation on which the review is to be 
based. 

In this work the practitioner will find those princi- 
ples which he must needs master to conduct properly 
the cause of his client, from the opening of the trial 
to the close of the appeal. ‘‘ What may be error in 
judicial proceedings,’ ‘“‘ proceedings in which error 
may occur,” “ how and when errors may be obviated,”’ 
rules for determining whether there be error or not, 
errors in orders and instructions of the court, anda 
number of minor questions arising during the course 
of a trial are very fully treated, as are also the follow- 
ing subjects: “bill of exceptions,’ “procedure and 
practice in cases in error,” “‘error in criminal cases,’’ 
“ certiorari,” “appeal,” and ‘‘audita querela.” The 
first four chapters are devoted to a consideration of 


the value and force of judicial decisions, a historical 


review of appellate proceedings, courts of appellate 
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jurisdiction, and the different mudes and objects of 
appellate proceedings. 

The author is a clear and perspicuous writer, and his 
work will be found a valuable addition to the library 


of every lawyer. 
—_—_e o o_—__—_ 


NOTES. 


California has a flattering prospect of being well 
supplied with annotated editions of the new Codes, 
which go into effect January 1, 1873. Sumner, Whitney 
& Co. have already issued the Code of Civil Procedure, 
the Code Commissioners are annotuting all the Codes, 
to be published in seven volumes, and Bancroft & Co. 
announce still another edition as in preparation. — 
The following law books are announced to be in 
press: Pinney’s Reports of the cases decided in the 
territory of Wisconsin; Mississippi Reports, vols. 45 
and 46; a new edition of vols. 6 and 7 Wisconsin 
Reports, with notes by William F. Vilas and E. E. 
Bryan; a Treatise on the Law of Injunctions, by 
James L. High, formerly editor of the Bench and Bar; 
Digest of the Minnesota Reports, by Jasper N. Searles. 
Messrs. Johnson & Co., of Philadelphia, will shortly 
issue vol. 3 of the Index to the English Common Law 
Reports, bringing the work down to the completion of 
the series, a work that will prove exceedingly useful. 
The same firm have also in press the seventh edition 
of Smith’s Leading Cases, with notes by Hare and 
Wallace. We know of no one work more useful to a 
lawyer than this, and it isa gratifying matter that 
the editions keep up so close to the decisions. —— The 
adjourned term of the supreme court of the United 
States will commence on the 28th of October, and the 
call of the docket will be resumed at case No. 175. 
The Chief Justice and Associate Justices Miller, Field, 
Strong and Bradley are now in Washington, and Mr. 
Justice Swayne is on his return from Europe. —— The 
Hon. James Thompson, for a long time chief justice 
of the supreme court of Pennsylvania, has retired from 
the bench by reason of the expiration of his term. 
Chief Justice Thompson was an able jurist and filled 
his position with great honor, and we should have 
been glad of his re-election. His successor is Hon. 
Ulysses Mercer, of Tonawanda. —— The Legal Gazette 
says, that the law department of the University of 
Pennsylvania ‘‘is still but the ghost of what a great 
law school should be,” and that it “gathers annually 
but a few students from Philadelphia and its imme- 
diate vicinity.”’ One of the causes assigned for this 
is that, with the exception of Judge Sharswood, its 
professors have been men of local celebrity merely, 
and not likely to call students from a distance. —— The 
new Law school at Boston opened with a class num- 
bering nearly sixty.———The secretary of the treasury 
has decided that books and other printed matter, 
not otherwise provided for in the act of June 6, 1872, 
are entitled to areduction of 10 per cent duty under 
the provision for such articles in the second section of 
that act. ——A statue of the late Chief Justice Taney 
is to be placed in front of the Annapolis State house, 
Md. 

pete 
FOREIGN NOTES. 


The appointment of Sir Roundell Palmer to the lord 
chancellorship of Great Britain is announced.— aA bill 
has been introduced in the Spanish Cortes abolish- 
ing the penalty of death for political offenses, and 
has passed its first reading. —— The offices of deputy 





steward and counsel to the university of Oxford 
have become vacant by the elevation of Sir Roundell 
Palmer to the Woolsack. ——A Berlin dispatch to the 
London Times says that “‘Though the reports of the 
jurisconsults on the San Juan boundary question are 
ready, it is possible that the arbitrament of the Em- 
peror William will be delayed for some time yet.””—— 
The king of Burmah, it is reported, has recently de- 
graded one of the ablest and most powerful men in his 
dominion for drinking wine and taking bribes. He 
has also placed a legal ban upon the sale of intoxica- 
ting liquors in his dominions.—— A curious case re- 
cently came before the Swiss law courts. M. Win- 
terthur, responsible editor of the Volksblatt, refused 
to give up the name of the writer of an article in- 
criminated. An examining magistrate being then 
appointed to discover, if possible, who was the writer, 
at once summoned the editor before him as a witness, 
and, under the threat of legal penalties, insisted on 
having the name. The editor appealed, but the 
supreme court decided that the magistrate was right. 


——-— 6-9-9 


Mepico-LEGAL Socrety.— The annual meeting of 
the New York Medico Legal Society, for the election 
of officers for the ensuing year, took place on the 
10th inst., at the College of Physicians and Surgeons, 
corner of Fc arth avenue and Twenty-third street. 
President, Clurk Bell; first vice-president, Dr. John 
C. Peters; second vice-president, A. J. Delany; re- 
cording secretary, W. B. Wallace, M. D.; correspond- 
ing secretary, Dr. J. F. Chaureau; chemist, Dr. A. 
Wohlfarth (this gentleman died in Germany, of heart 
disease, some months ago, and the vacancy will be 
filled at the next meeting); librarian, William Shrady ; 
treasurer, Dr. T. S. Bahan; pathologist and curator, 
Dr. P. E. Doulin; trustees, Dr. Stephen Rogers, Jacob 
F. Miller, O. C. Warfield, D. T. C. Finnell and Dr. 
Richardson. 

—— me —— 


LEGAL NEWS. 


Justice Swayne, of the United States supreme court, 
who has been sojourning in Europe for some time past, 
is shortly expected home. 


At arecent meeting of the Cincinnati bar associa- 
tion, Hon. Henry Stanberry, ex-attorney-general of 
the United States, was elected president. 


The lawyers of Penobscot and Franklin counties, 
Maine, have petitioned for the re-appointment of 
Judge Tapley to the bench of the supreme court. 


Judge Ingraham, of the supreme court of this State, 
has decided that watches come under the head of 
“necessary articles,’ which cannot be taken by 
creditors. 


Some time ago a former seaman of the confederate 
steamer Alabama brought a suit in Liverpool against 
Mr. Dudley, then United States consul at that port, 
for compensation for his detention at Liverpool as a 
witness by order of Mr. Dudley at the time the Ala- 
bama sailed, which has just been brought to a conclu- 
sion, and resulted adversely to the plaintiff. The court 
decided that the Geneva tribunal had settled all ques- 
tions connected with the Alabama case, and directed 
a verdict to be entered for the defendant. 





THE ALBANY LAW JOURNAL. 


297 








The Albany Law Journal. 





ALBANY, NOVEMBER 2, 1872. 








THE BOOK OF FORMS. 


On the 30th day of March, 1861, the commissioners 
of the Code, pursuant to the thirteenth section of the 
act to amend the Code of Procedure, passed April 16, 
1860, reported to the legislature of this State a set of 
forms adapted to the necessities of the practice under 
the Code. The section of the chapter referred to, under 
which the commissioners proceeded, is as follows: 

“Sgro. 13. The commissioners of the Code, appointed 
by the act of April 6, 1857, are hereby authorized and 
requested to prepare and publish, in the same manner 
as their reports, a book of forms adapted to the Code 
of Procedure, and the forms thus published shall be 
submitted to the next legislature.” 

The duties devolving upon the commissioners under 
the above have been performed, and the results of 
their labors, contained in the book of forms, are on 
file in the office of the secretary of state, certified by 
the surviving commissioner, Mr. David Dudley Field. 
Efforts have been made by individuals interested in 
the cause of legal reform, which has thus far met such 
admirable success in our State, to induce the legisla- 
ture to carry out and give a fair trial to the project 
set on foot as above, but they have proved ineffectual. 
The work of the commissioners was efficiently and 
promptly completed. The forms, submitted to the 
judgment of some of the ablest and most experienced 
lawyers in the community, have, in each instance, 
been approved as a practical, working fulfillment of 
the intent of the legislative department. No better 
or more satisfactory commentary upon their fitness 
for the functions proposed can be demanded than the 
fact that they have been constantly employed in the 
office of Mr. Field, the most accurate, impregnable and 
scientific of practitioners, and have been found to be 
commensurate in their capacity with the requirements 
of the great, varied and intricate business flowing 
through his chambers. Such a certificate of available 
usefulness as that ought to render them, of itself, 
canonical. The same dilatory spirit and lack of energy 
have been displayed in this matter by our legislators 
that have marked their treatment of all the produc- 
tions of our codifiers, appointed by them, save that 
portion comprehended in the Code of Procedure. 
Energy ‘and promise of firmness in a good cause have 
given way to lassitude and indecorous neglect of great 
duties. A strange inconsistency of action, or, more 
accurately, inaction, unworthy the dignity and honesty 
to self of a great commonwealth, has interfered in 
New York with the progress of the work of codifica- 
tion so energetically commenced, and of which the 
adopted portion has worked such beneficent results, 
Judge Black to the contrary notwithstanding. The 





strictures of that great jurist, and vigorous, sarcastic, 
well-armed writer, contained in his famous article 
upon “A great law suit and a Field fight,” published 
in the March number of the Galaxy, upon our system 
of jurisprudence, though severe and scathing in the 
extreme, were, to some extent, merited. Among other 
things, bitter as the acids, he says, in speaking of the 
spirit of legal reform, which the stinging invective of 
restless Brougham, and the more ponderous cannon- 
ading of Jeremy Bentham, with the troops of light 
horse they enlisted, had awakened both in England 
and America, 

“In New York, where this feeling was strongest, 
the revolutionary party did itself honor by accepting 
the leadership of the ablest and most distinguished 
jurists of the State. A full Code, as comprehensive 
as that of Napoleon, and as minute in its details as 
that of Livingston, was the work of their hands. 
They laid it at the feet of the legislature, and that 
body adopted the Code of Procedure, but rejected all 
else that was proposed.” “The Code actually pre- 
pared by Mr. Field and the commission he headed 
has not had a trial in New York. When a portion 
of it was torn from its context and united with a 
mutilated part of the common law, the symmetry of 
both was destroyed, and confusion became inevitable. 
The legislature, when they abolished the old forms of 
pleading, rejected the new forms with which Mr. 
Field proposed to supply their place; these latter 
were scientific and logical, and would have saved 
much of the evil resulting from the want of them. 
It was the experiment, which has always failed, of 
putting new wine into old bottles.” Judge Black, 
like most luminaries which shine by the reflected 
light of the common-law system of procedure which 
they adore, as well as by their own genius, and who 
flourish amid the “exquisite logic which for ages has 
been crystallizing into the forms of pleading,” grows 
splenetic and waxes furious whenever he contem- 
plates the iconoclastic tendencies of New York law- 
yers, but on this occasion his remarks as quoted are 
just. If we have set forth upon a path of reform 
which promises to lead to pleasant pastures, why halt 
on middle and debatable ground. It is neither just 
to ourselves to permit our system to fall into ill- 
repute, when we have not exhausted a tithe of our 
expedients to protect its honor, nor is it manly to cast 
a waif upon the waters of the world unaided when 
we can as well defend it. England, with the ponder- 
ous enginery of her legislature, wherein wheels re- 
volve but slowly, and struggling amid the tortuous 
shades of circumlocution offices, progresses steadily 
with the work she has taken in hand in the way of 
legal reform. Other States, wherein the work was 
commenced with far less eclat than with us, have 
already outstripped New York in the race and placed 
her in an unenviable light before the world. 

Side by side with the civil, criminal, penal and 
political Codes has reposed the book of forms ever since 
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its completion, growing dusty and yellow with age, 
while nine-tenths of our population have forgotten 
its very existence, or even that it was ever contem- 
plated. This is the acme in a rapidly ascending 
scale of injustice. The fact that four important 
divisions of our codal system have been passed by in 
silent contempt, furnishes no sufficient premises 
whence to deduce a valid reason for treating this 
most important supplement to the fifth in the same 
exquisitely cold-shouldered manner. Nero fiddled, 
tradition saith, while Rome burned, but his musical 
enthusiasm on that distinguished occasion has never 
been considered, however excellent his performances 
were, in an artistic sense, a proper example of instru- 
mentalization for succeeding monarchs to follow. The 
intent of the legislature in authorizing and request- 
ing the preparation of the forms in question is clear. 
A Code, consisting of fixed, definite rules for govern- 
ing the conduct of civil proceedings in our courts of 
justice, had been established and put into successful 
operation. The fundamental canons of practice were 
no longer scattered throughout the multitudinous 
volumes of reports and the works of legal writers, 
but had been gathered and condensed with admirable 
skill and wondrous forethought into one systematic, 
homogeneous body, definite, tangible, elastic. Yet 


the system did not seem perfectly rounded and sym- 


metrical, while the forms to be employed under it were 
unresolved into a kindred and accompanying body, 
but left subjected to the eaprices of courts and prac- 
titioners. Therefore the legislature directed the prep- 
aration of a safe, certain and sufficiently flexible 
Code of forms, to render, in a greater measure, the 
practice certain and definite. Properly understood 
and defined, the great objective points to which all 
refornr in judicial procedure tends, are celerity in 
properly disposing of the issues at bar between liti- 
gants, and economy inuring both to the State which 
fosters the court and the parties who oppose each other 
in the forum of justice. After “the weightier mat- 
ters of the law” have been disposed of, the arrange- 
ment of the great principles and rules of practice 
in their proper order and bearings, there are 
no means by which the ends to which allu- 
sion has been made above, can be more speedily 
and certainly attained than by rendering certain the 
forms wherein we are to proceed, the rails, in fact, 
along which the triumphal car of justice moves, To 
an extent, the forms of proceeding must vary, per 
necessitatem, with the facts of each individual case, 
yet a legal framework can be established in nearly 
every proceeding before a court which may be 
clothed with the facts to be brought to judicial notice, 
and intended to produce a given effect under given 
circumstances. This the commissioners aimed to 
effect. How well they have done their work is, of 
course, aside from the practical experience of Mr. 
Field and the opinions of able lawyers, a question as 
yet undecided. Letus have the matter disposed of by 





the next session which convenes at Albany. A little 
careful attention on the part of the judiciary commit- 
tees, composed, as they usually are, of the ablest legal 
gentlemen in either house, cannot fail to discover 
whether there be enough apparent virtue in the book 
of forms to warrant its trial under sanction of a legis- 
lative enactment. Let the matter be disposed of in 
some manner or another. Nothing is gained by 
delay ; and if there are benefits to be derived from 
the enactment of the work of the commissioners, why 
deprive the profession and the community from them 
longer. 

It is not proposed to render the employment of 
these forms compulsory; the act which is to give 
them the desired vitality is simply enabling. The 
great object in enacting them is not to establish a 
code of forms which every one must use or fail in his 
proceedings ; but, on the other hand, one that he may 
use and be safe. Prolixity, a lack of system, a want 
of uniformity in precedent, a medley of dissimilar means 
to effect a similar result in similar cases, uncertainty 
and laxity, are all evils to be avoided, and evils that 
may be avoided by carrying out the intent of the 
legislature in this matter. The price to be paid is a 
slight one for all the gains which may result, for all 
the advantages which, reasoning from even the least 
favorable premises, are likely to accrue. We have 
forsaken beaten paths. The light of a better and 
more generous age has led us as a nation and a State 
into ways which go far toward a perfect system of 
government, far toward a perfect method of adminis- 
tering laws, far toward a perfect method of dispensing 
in our courts that justice which proceeds from the 
State to its meanest member. Here, in New York, 
we have taken up a burden which cannot be thrown 
down with honor. An enlightened habit of thought, 
and a lofty civilization have made our lawyers and 
legislators the chosen apostles in a work which no 
commendation can ennoble and no scoffers bring into 
disrepute; a work which must proceed to a successful 
and desirable result, even if with no other aid than 
its own innate principles of right and necessity, the 
work of legal reform. The matter to which we have 
thus called attention is of no slight account and 
deserves immediate attention. 


++ 


NON EXPERTS ON QUESTIONS OF SANITY. 


The doctrine of stare decisis, of great value in most 
cases, sometimes results unfortunately, as where the 
court of some State decides an important legal ques- 
tion directly contrary to the uniform current of 
authorities, because it has so decided it on some pre- 
vious occasion. An illustration of this may be found 
in the case of State v. Pike, 49 N.H. 399, wherein 
it was held, that the opinion of a witness, not an 
expert, as to the sanity of a person, is incompetent 
although formed from observation of that person’s 
appearance and conduct. The court disposed of this 
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question thus briefly: “A majority of the court are 
not disposed to overrule the very recent decision in 
Boardman v. Woodman, 47 N. H. 120, that witnes- 
ses who are not experts cannot give their opinions 
on the question of sanity.” But Mr. Justice Doe, not 
content with this disposition, delivered an elaborate 
dissenting opinion, showing conclusively that New 
Hampshire was almost alone in this holding. 

On a question of this importance, and one depend- 
ing entirely on the principles of the common law, it 
is most desirable that the rule should be uniform, 
and that the individual opinions of one set of judges 
should yield, as they ought to yield, to the concurrent 
opinions of the judicial world. It has been the uni- 
form rule in England to admit the evidence of non 
experts on questions of sanity, not, of course, on the 
general question, but to characterize, as rational or 
irrational, the conduct and acts of a person that have 
come within their own observation, and to which 
they te&8tify. The authorities are too numerous to 
cite here, but we will refer to Wright v. Tatham, 5 
Cl. & Fin. 670. 

In this country the courts have held this evidence 
competent, with almost as much uniformity. Among 
the cases so holding are Cram v. Cram, 33 Vt. 499; 
Cavendish v. Troy, 41 id. 99, 108; Dunham's Appeal, 
27 Conn. 192; Clapp v. Fullerton, 34 N. Y. 190; Den 
v. Gibbons, 2 Zab. 117; Bricker v. Lightner, 40 Pa. St. 
199; Roe v. Taylor, 45 Ill. 485; Beaubein v. Cicotle, 
12 Mich. 459, and many others which may be found 
in the opinion of Mr. Justice Roe. 

In opposition to all this current of authority are 
the courts of Maine, New Hampshire, Massachusetts 
and Texas. How much weight these counter-decis- 
ions are entitled to is very clearly pointed out in the 
dissenting opinion to which we have referred, and we 
extract that portion of it: 

So far as the history of the law, on this subject, 
has been brought to the notice of this court, the first 
time the competency of this evidence was doubted 
was in the jury trial of a probate case at Cambridge, 
Mass., in 1807. The only account we have of that 
affair is the report of Mr. Tyng, who says, that the 
court permitted the subscribing witnesses to the will 
to give their opinions of the sanity of the testator, 
and that “other witnesses were allowed to testify to 
the appearance of the testator, and to any particular 
facts from which the state of his mind might be 
inferred, but not to testify merely their opinion or 
judgment.” Poole v. Richardson, 3 Mass. 330. From the 
conspicuous and emphatic use of the word “ merely,” 
and from what occurred in subsequent Massachusetts 
cases, there is reason to suspect that the only point 
ruled in this case was, that the witnesses were 
allowed to give their opinions when they stated the 
particular facts from which the state of the testator’s 
mind was inferred by them, “but not to testify 
merely their opinion or judgment.” They “ were 
allowed to testify to the appearance of the testator; ” 





and they could not do that without giving their 
opinions. It was a ruling made hastily and probably 
instanta:ieously, without argument, during a trial 
before a jury, at a time when the hurry of clearing 
the crowded dockets of Massachusetts gave no 
opportunity for deliberation. 

If the court had been aware that this ruling over- 
turned all the authorities and the uniform practice ot 
England and America from the beginning of the com- 
mon law to that day, it is not to be presumed that 
the ruling would have been made without a formal 
opinion reduced to writing by some member of the 
court, formally delivered, and formally reported, giv- 
ing some reason for the innovation. If they had 
been conscious of the novel and revolutionary char- 
acter of the precedent, they would not have intro- 
duced it so summarily and inconsiderately. 

This was not the only mistake made at nisi prius. 
In the previous month, in the trial of another probate 
ease, when the only issue was upon the sanity of a 
testator, and the formal execution of the will was 
therefore not in question, the court refused to allow 
two of the subscribing witnesses of the will to testify 
because the third witness was not produced. Chase 
v. Lincoln, 3 Mass. 236. Nor are these the only 
peculiarities in the precedents of that State. At the 
trial of another probate case, the physicians who 
attended the testatrix in her last sickness, were asked 
whether in their opinion she was sane. Objection 
was made to the competency of any opinion. The 
court ruled that the attending physicians might give 
their opinions, but must state the particular cireum- 
stances or symptoms from which they drew their con- 
clusions. Hathorn v. King, 8 Mass. 371. And in 
Dickinson v. Barber, 9 id, 225, it was held, on that 
ground, that certain depositions of physicians had 
been rightly excluded. In Com. v. Rich, 14 Gray, 
335, 337, it was held, as matter of law, that a physician 
of thirty years’ practice, who testified that he had 
made the subject of mental disease a study but not a 
special study, and had had the usual experience of 
practicing physicians, on the subject, could not be 
questioned upon a hypothetical case stated in the 
usual manner. These cases show a peculiar and ex- 
ceptional system of practice on these subjects, which 
has never prevailed in this State. 

In Buckminster v. Perry, 4 Mass. 593, “two or 
three witnesses were of opinion that the testator was 
much broken and very forgetful about the time the 
will was made.” Instead of rejecting this evidence, 
the court charged the jury “that the evidence given 
by the appellants to invalidate the will deserved but 
little consideration.” In Needham v. Ide, 5 Pick. 510, 
the jury were instructed that the “mere opinions of 
other witnesses” than those who subscribed the will 
“were not competent evidence, and were not entitled 
to any weight, further than they were supported by 
the facts and circumstances proved on the trial.” 
These witnesses gave their opinions “ without being 
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asked ;” objection was not made to their opinions; 
their opinions were not rejected at the time they 
were given, nor absolutely excluded ‘rom the con- 
sideration of the jury by the charge of the court. 
But in Com. v. Wilson, 1 Gray, 337, 339, at nisi prius, 
in Hubbell v. Bissell, 2 Allen, 196, 200, by a dictum, 
and in Com. v Fairbanks, 2 id. 511 in a per curiam 
decision, it was held, that the incompetency of the 
opinions of non experts was not an open question 
in Massachusetts. The court merely refused to in- 
vestigate the question. In this abrupt and unsatis- 
factory manner, without any consideration from first 
to last, has this exception become established in that 
State. Of the four judges reported as present at the 
October term, 1807, at Cambridge, we do not know 
who were present at the trial of Poole v. Richardson. 

The next year, at Cambridge, when Ch. J. Parsons 
charged the jury in Buckminster v. Perry, witnesses 
were allowed to testify that in their opinion “the 
testator was much broken and very forgetful;” and 
this evidence was not excluded from the consider- 
ation of the jury. In Needham v. Jde no opinion of 
the court is reported; but the reporter says that the 
court overruled an objection taken to the instruction 
given to the jury that the mere opinions “ were not 
entitled to any weight further than they were sup- 
ported by the facts and circumstances proved on the 
trial.” After that, at nisi prius, and in a dictum, and 
in a per curiam decision, the court held themselves 
concluded by their own precedents. 

The only judge in Massachusetts who appears to 
have deliberated on the subject, gave his judgment 
against the peculiar practice of that State. In Baster 
v. Abbott, 7 Gray, 71, 79, Judge Thomas says: “All 
lawyers know how difficult it is to try issues of sanity 
with the restrictions as to matters of opinion already 
existing; how hard it is to make witnesses distinguish 
between matters of fact and opinion on this subject; 
between the conduct and traits of character they 
observe, and the impression which that conduct and 
those traits create, or the mental conclusion to which 
they lead the mind of the observer. If it were a 
new question I should be disposed to allow every 
witness to give his opinion, subject to cross-examina- 
tion, upon the reasons upon which it is based, his 
degree of intelligence and his means of observation.” 

The counties of Massachusetts, which became the 
State of Maine thirteen years after the exception 
was introduced in Poole v. Richardson, did not aban- 
don their practice on that point, as they did not 
abandon the general system of practice which had 
grown up with them while they were a part of 
Massachusetts. For thirteen years the exception 
had the same authority, and was administered by the 
same court, in Essex and in York. As it was never 
examined in Massachusetts on the south, so it has 
never been examined in Massachusetts on the east. 
Ware v. Ware, 8 Greenl. 42, 54, 55, 56; Wyman v. 
Gould, 47 Me. 159. It is equally regarded in both as 








an inherited peculiarity for which no one is respon- 
sible. Its position as an authority was not materially 
strengthened by the division of the State. 

In Gehrke v. State, 13 Texas, 568, it was summarily 
held, without any citation of authority or considera- 
tion of principle, that it would have been improper 
to receive as evidence the vague, indefinite expression 
of a witness, that the prisoner looked like, or acted 
as, an insane person. 

Thus stand the precedents of other jurisdictions at 
present, so far as they have been brought to the 
notice of this court; Massachusetts, Maine and Texas 
on one side; the rest on the other; and no attempt 
in either of the three States to justify their peculiar 
exception. If this amounts to a conflict among the 
authorities, it must be regarded as inconsiderable. 

———————» oe ——__—_ 
CURRENT TOPICS. 

The committee of the Chicago Law Institute have 
just made their report, and from it we learn that the 
most gratifying progress has been made toward the 
restoration of their library. About two thousand 
volumes have been thus far gathered, some of them 
exceedingly rare and valuable. The committee say 
that the first response to their appeal came “ cordial 
and cheering from the governor of New York,” who 
forwarded, on behalf of the State, about five hun- 
dred volumes of reports and statutes of the State. 
Connecticut, Ohio, and many of the other States, also 
contributed full sets of their legal literature; one 
thing, however, is noticeable, that of the nine States 
mentioned as contributing, five were southern. 


The recent violent death of Mr. Justice Willes has 
called attention to the tendency among the more suc- 
cessful lawyers to excessive work. To “die in the 
harness” may be a very heroic ambition, but to die 
when only a portion of the labor of life is done — in 
the prime of life and in the midst of suecess, is soz.e- 


thing that no one contemplates with pleasure. And 
yet a large class of our successful lawyers are daily 
preparing for such a “ taking-off,” by ignoring every 
rule for the conservation of the life forces. No mat- 
ter how strong and vigorous the constitution, inces- 
sant labor will sap its forces and prostrate its powers 
“ere half the tale of life is told.” Choate and Pink- 
ney and Brady, and scores of others that we can 
each recall, have succumbed through exhaustion of 
the vital forces, but their fate has proved no warning, 
and we presume lawyers will go on weaving their 
own shrouds to the end of time. There is no neces- 
sity for this. The life of a lawyer is not essentially 
an unhealthy one, but he is apt to make it so by 
making it too sedentary and sluggish. The lawyer 
who will take an occasional day in the fields with gun 
and dog or fishing-rod, who will walk and ride and 
row, and who devotes seven or eight hours to sleep, 
will have a fair prospect, work he never so hard, of 
crowning his labors with the silver whiteness of years. 
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The decentralization of the English bar, likely to 
follow the adoption of the second report of the judi- 
cature commissicn, is exciting much alarm among 
both barristers and solicitors. This report advocated 
extending the authority and jurisdiction of the county 
courts, and thus localizing legal business. At present 
the great mass of the higher legal business of the 
country is dealt with by the superior courts and the 
Central or London bar; but if this business is brought 
within the jurisdiction of the county courts, the bar, 
of course, will follow it into the provinces, and the 
quasi corporate character of the profession will dis- 
appear. Mr. Justice Blackburn, dissenting from the 


report of the commission, said: “I attach much im- 
portance to the keeping up the great Central bar of 
England. The only real practical check on the judges 
is the habitual respect which they all pay to what is 
called the opinion of the profession, and the same 
powerful body forms, as I think, a real and principal 
eheck on the abuse of patronage by the government.” 


Among the few charitable associations, of whose 
noble deeds the world knows too little, is the New 
York Prison Association. This association was or- 
ganized in 1844, and, from that time to this, has been 
engaged in ameliorating the condition of prison con- 
victs, and, so far as possible, aiding them, after the 
expiration of their terms, in leading right lives. By 
arecent report it appears that this association has 
extended aid to 177,803 of those accused or convicted 
of crime — protecting the innocent, and helping to 
reform the criminal—not by preaching to them, but 
by securing honest labor for them when their prison 
doors are opened. It is stated that about eighty per 
cent of the convicts are, on liberation, furnished 
employment — an incalculable service to the State, 
and to the cause of morality, since, without this aid, 
few of them, owing to the prejudice against “State 
prison birds,” could ever obtain an honest living. 
The association has advisory committees in every 
county, who inspect the local jails and prisons and 
report their condition. Each year a report on the 
condition of all the prisons in the State is made to 
the legislature, and many valuable reforms in disci- 
pline and management have been brought about 
through this means. We are proud to say that 
among the most active and energetic members of this 
noble organizations, are such lawyers as Prof. T. W. 
Dwight, Judge John W. Edmonds, and Judges Folger 
and Allen of the court of appeals bench. 


Scarcely any thing can be more essential to the 
well-being of a State than a due respect for the de- 
cisions of its courts of law, and any attempt to 


degrade the bench in public estimation, in the ab-— 


sence of judicial corruption, ought to be summarily 
punished. We are glad to notice, therefore, that the 
supreme court of Illinois has entered a rule against 





the proprietors of the Chicago Hvening Journal, re- 
quiring them to show cause why they should not be 
committed for contempt of court in publishing an 
article abusing the court for granting a writ of super- 
sedeas in the case of one Rafferty, under sentence of 
death. These newspaper criticisms are generally writ- 
ten by persons ignorant of the law, if not of the 
facts, of the case about which they write, and are 
actuated by decidedly other motives than regard for 
the public welfare or the interests of justice. When 
publishers learn that there may be an end to the for- 
bearance even of a court, they may become more 
decent in their publications. 


A remarkable instance of the “conflict of laws,” 
is chronicled by a daily paper, which says, that 
“Rochester University sophomores are arrested by 
the police, while trying to enforce the traditional law 
of all colleges that ‘a freshman shall not wear a plug 
hat.’” Of course, in extreme cases, and where the 
safety and peace of society is concerned, the law of 
the land should prevail over the law of the students. 
But the law-makers, State or city, did not, probably, 
contemplate the prevention of “cruelty” to fresh- 
men, or the practical abrogation of colleg2 laws and 
customs, by the annihilation of the only means which 
college boys have of enforcing such laws and customs. 
While the reign of physical force is to be deprecated 
in any and all communities, it is to be remembered 
that “boys will be boys,” and that the old adage is 
especially true of college boys. 


At last that troublesome question, as to the right 
of a State court to inquire, upon a writ of habeas cor- 
pus, into the cause of detention of a person within 
the State by a United States officer, has been settled 
by the federal supreme court. TZurble’s Case, 13 Wall. 
347. The court held, the chief justice dissenting, 
that no such right existed, but that jurisdiction was 
vested solely in the United States courts. The ques- 
tion was very ably examined by the supreme court 
of Wisconsin in the same case (Jn re Zarble,3 Am. 
Rep. 85; 25 Wis. 390); and the authority of the State 
court sustained. There are a number of other State 
decisions to the same effect, but they were not exam- 
ined by Mr. Justice Field who wrote the opinion in 
the United States supreme court, his argument being 
almost entirely a priori. 


It is reported in the daily papers, with how much 
truth we know not, that Mr. Justice Nelson, of the 
supreme court of the United States, has determined 
to tender his resignation immediately after the elec- 
tion. His advanced age and failing health are given 
as the reasons for this course. Mr. Justice Nelson is 
the oldest judge on the supreme bench, and has done 
good service to his country. Speculative individuals 
name either W. M. Evarts or Judge Woodruff as his 
successor. 
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THE OCTOBER QUARTERLIES. 


The Law Review furnishes abundant matter for study 
if ‘not for recreative reading. Its leading articles are 
able and valuable. ‘“‘ Admiralty Rule XII” gives a 
thorough and critical review of the amendments to, 
and decisions under, Rule XII, directed mainly to the 
question of the lien of material men in the case of 
domestic vessels. The writer of ‘“‘Some Points of 
International Law” has evidently no very profound 
respect for the report of the senate committee on 
the “French arms sales,’’ and, while refraining from 
“showing up” its absurdities, suggests that a treaty 
of neutrality between the leading nations ought to be 
made, containing ‘“‘a provision estopping any such 
sales by neutrals, flagrante bello, in all future times.” 
The writer urges with great force, and at consider- 
able length, the adoption of an international treaty 
containing the following points: 


Let all privateering be done away with, and acknowledge 
private property of citizens or subjects belonging to bellig- 
erents on the high seas, as it is acknowledged on land ; 

Adopt the essence of the rules given in the Treaty of 
Washington; 

Define contraband of war as it has been done in this 
paper, and adopt few but strict rules of neutrality regarding 
them ; 

Let it be proclaimed that the law of nations is the 
supreme law of our race, as indeed the American constitu- 
tion says, that “all treaties made, or which shall be made, 
under the authority of the United States, shall be the 
supreme law of the land ;” 

Protect internationally literary property ; 

Protect the persons and property of aliens though belong- 
ing to belligerents—a rule signally violated by the French 
at two memorable epochs, as our rebels infringed them 
during the civil war. 

The writer adds, “ And the law of nations would draw a 
breath of relief and gain renewed vigor, after such serious 
acts as the English Alabama troubles, our sales of arms at 
Washington, and the French breach of the law of nations 
against the German aliens. Once such a pact being con- 
cluded, the opinion of our race, perhaps, would soon ripen 
to an energetic conviction that arbitrators ought to be per- 
manently appointed, to be ready to meet and act when 
ealled upon, not a permanent court of arbitration.” 


“ Doubtful Points under the Bankrupt Law,” investi- 
gates the question, ‘‘Are our Factors Merchants or 
Trustees?” “The Arrangement of the Law,” and 
“ Property in Credit,’’ conclude the principal articles. 

The Bench and Bar opens with an article on “ The 
Revision of 1872," wherein Eugene L. Gross “‘honey- 
combs” Mr. Hurd’s—the chief reviser— work, and 
leads one to believe that he was a bungler. Following 
is a chapter entitled, ‘“‘ Injunctions in aid of Proceed- 
ings in Bankruptcy,”’ from a work, in press, on injunc- 
tions; and also an article on the Land de Proprietor in 
France. The digests, book notices and minor contents 
are fair. 


The United States Jurist opens with a curious arti- 
cle on “* Property and its Origin,’ which almost leads 
one to believe that the ‘‘ hope,’”’ with which the Jurist 
started of avoiding the “self asserting sophomore” is 
not always fulfilled. We quote the first paragraph 
which is backed up by references to Acts, Genesis, 
Blackstone and Domat: Here it is: 

“God, the Creator of the universe, has given to mankind, 
formed in his own image and after his likeness, domin- 
ion over this world, together with the use and enjoyment of 
all that it contains. To the human race went forth the 
Divine mandate, at the beginning, to replenish the earth and 





subdue it; and into the keeping of our first progenitors were 
delivered all the inferior creatures that live and move in 
the great terrestrial garden. To take, own, use and enjoy 
the things of this earth became thus early the birthright of 
man and woman; and the long chain of title, whose first 
link is fastened to the throne of the Divine author, extends 
through hundreds of successive generations of the human 
race, without break or interruption,down to us of the present 
day, who, scattered through so many countries, are yet the 
living representatives of the one original type of mankind, 
all nations “ of one blood.’ ” 


The other contents of the number is, as usual, good 
and practical. It consists of the ‘‘ Quarterly Table of 
Criticised Cases *’ with Editorial Notes; *‘ Digests of 
Domestic Relations” and of ‘“ English Decisions;” 
Book Notices: The Amended Rules of the United 
States Supreme Court and Legal Intelligencer. 


THE Southern Law Review opens with an article on 
‘Life Insurance Decisions,’’ which gives a brief sketch 
of the leading points of the law on that subject. 
Then, in ‘‘ Bank Checks,”’ is reviewed the various defini- 
tions by text-writers gnd judges of those important 
instruments. The writer, after speaking of two 
recent Tennessee decisions, closes as follows: ‘‘ Upon 
the whole, the profession in Tennessee may congratu- 
late themselves upon the fact that these two cases, if 
they should be followed, will go far toward establish- 
ing the crucial test we have been vainly searching for; 
and we may safely advise our clients that every draft 
upon a bank is a bank check, unless the drawer should 
take the precaution to write across its face, ‘this is a 
bill of exchange.’’’ Wherein does the writer discover 
in this “ definition’ any improvement on that of Par- 
sons: ‘* A check is a brief draft or order on a bank, or 
banking house, directing it to pay a certain sum of 
money ”’ (2 Pars. Notes and Bills, 57); and of which he 
says: ‘“‘This definition is certainly broad enough to 
embrace every conceivable bank check, but it wants 
the second requisite of a good definition, in that it does 
not exclude all instruments not bank checks.”’ 

The best article in the number is that on the ‘‘ Roman 
Law,” which was published many years ago in De 
Bow’s Review, and which the writer has revamped for 
present publication. The other contents are ‘“Accept- 
ance of Bills of Exchange”’ and ‘Presentation for 
Acceptance,’ both by J. W. Daniels, and obviously 
parts of that gentleman’s work on ‘‘ Negotiable Instru- 
ments,’’ announced by Messrs. Baker, Voorhies & Co., 
digests, book notices, etc. 


<—_-  — 


AMERICAN CONSTITUTIONS.* 

We had occasion to notice in February last (vol. 5, 
p. 114) the first volume of a work upon American Con- 
stitutions then just completed, and now have before us 
the finished work, forming two large and finely printed 
octavo volumes of 886 and 950 pages respectively. As 
this is altogether the most extensive and carefully pre- 
pared work relating to our State constitutions, and as 
it presents some features of great interest, we propose 





*American Constitutions: comprising the Constitution of 
each State in the Union, and of the United States, with the 
Declaration of Independence, and articles of Confedera- 
tion; each accompanied by an historical introduction and 
notes, together with a classified analysis of the Constitu- 
tions, according to their subjects, showing, by comparative 
arrangement, every constitutional provision now in forcein 
tlfe several States ; with references to judicial decisions and 
an analytical index. Lllustrated by carefully engraved fac- 
similes of the great seals of the United States, and of each 


State and Territory. By Franklin B. Hough, in two volumes, 
Albany, Weed, Parsons & Co., 1872. 
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to give a somewhat detailed account of its plan and 
execution. 

Commencing with the Declaration of Independence, 
the old articles of confederation, and the constitution 
of the United States, it gives for each of these a con- 
cise introduction of several pages, in which are pre- 
sented the principal historical facts relating to the 
measures that preceded and led to their adoption. 
Much historical information is also presented in notes, 
especially as to the amendments to the constitution 
of the United States, where chronological tables are 
given more fully than in any other work we have 
noticed. The articles of confederation and the constitu- 
tion are each preceded by a full summary of each article, 
section and clause, and followed by the names of the 
delegates by whom prepared. 

This plan is followed in every State constitution for 
the thirty-seven States; the historical introduction 
ranging from four to twelve pages, and showing the 
principal facts relating to the organization and changes 
of State government in each. The dates of colonial 
charters, of enabling acts of congress, and of territo- 
rial and State acts having reference to conventions or 
changes of constitution, the result of elections upon 
constitutional questions submitted to the people, and a 
sketch of the leading features contained in former 
systems of government, are in most cases given, and 
always from official sources. These sketches embrace 
many interesting details relating to projects of govern- 
ment that were not realized, and explanations of 
peculiarities in constitutional provisions, that would 
not otherwise be understood. The lists of delegates 
are, in some cases, marked to distinguish those who 
vote for or against adoption, or who were not present 
when the final vote was passed. 

Next following the constitutions of the States is an 
article upon the territories, in which the changes of 
boundary, by purchase or conquest, are stated, and the 
projects of annexation of Iceland, Greenland, St. 
Thomas, St. Domingo, etc., are noticed, with a history 
of the measures hitherto taken toward the organiza- 
tion of government in each of the territories. The 
various proposed States, the changes of boundaries, the 
votes upon questions concerning them are concisely 
given. 

Following this we find what will be regarded as the 
most interesting and valuable portion of the work, 
it being a general analysis of the whole of the preced- 
ing constitutions, showing, under the various headings 
of the classifications adopted, the several constitutional 
provisions, mostly in the phraseology of the text, with 
references to article and section where they may be 
found in the constitution of each State. In its leading 
idea this somewhat resembles the annotated constitu- 
tion of the State of New York, prepared by Mr. Hough 
for the convention of 1867, but with this important 
difference: that, instead of following the arrangement 
of subjects of any particuiar State, the classification is 
founded upon the logical. order of subjects from 
preamble to final clause. A portion of this is in the 
form of comparative tables. The author, in reference 
to this analysis, says: 

“In attempting to reduce, under our classification, 
the provisions of thirty-eight distinct constitutions, it 
has, in some instances, been found difficult to locate 
satisfactorily subjects having a doubtful relation to the 
subdivisions adopted, or which might, with equal pro- 
priety, have been placed in more than one class. The 
widely different, and sometimes directly opposite, 





character of the matter to be arranged, and the fre- 
quent occurrence of sections embracing a great number 
of distinct subjects in one sentence, greatly increased 
this difficulty, and unavoidably rendered the whole 
less symmetrical than might have been desired. We 
have thought best, in these cases, to divide the sen- 
tence into as many distinct clauses as it contained 
separate subjects, and distribute each according to its 
place, although in so doing the sentence formed might 
appear abrupt and incomplete.” 

In the study of constitutions the points of resem- 
blance and of difference becomes highly interesting 
and important; and for this the analysis in the present , 
work presents every thing that could be required, 
without needless repetition, and in a manner easy to 
understand and convenient for use. The general 
alphabetical index at the end of the work directs the 
reader to every subject embraced in the analysis, and 
the latter to every place in each constitution where 
the provision can be found. A compact table of 
references to opinions and decisions upon the constitu- 
tion of the United States, and analogous features in 
the constitutious of the several States, presents citations 
only, and is arranged according to the articles, sections 
and clauses to which the decisions refer. 

The appendix contains the constitution of the “ con- 
federate States,’’ and the constitution recently adopted 
in West Virginia. The second volume also contains a 
historical map, showing changes of boundaries of 
states and territories, the annexation of portions of 
one to another, former and present seats of govern- 
ment, and other facts admitting of this mode of illus- 
tration. 

An attractive and elegant feature of this work is the 
series of finely engraved seals of the States and terri- 
tories, of the size, and after the exact form and design 
of the actual impression, from which in every instance 
they were drawn. Usually these are placed one on a 
page, with a tinted ground, facing the beginning of 
each State; but, in several of the States, the seal has a 
reverse, in which case both sides of the seal are shown 
on the same page. The series is complete for every 
State and territory, from the great seal of the United 
States to the tomahawk and bow and arrows of the 
executive seal of the Choctaw nation. 

It would, upon first thought, appear desirable that 
the constitutions should, in such a collection, be 
arranged according to their chronological order, the 
oldest first, and those of the newer States after, as one 
by one they have taken up the ideas of their seniors, 
and moulded them to suit the wants and circumstances 
of their respective commonwealth. But when we 
remember the niany changes that have occurred; the 
fact that, with but one or two exceptions, the older 
States have changed, and some of them repeatedly, 
their fundamental law, and that some of the first to 
adopt a constitution have been the last to revise it, 
the idea of chronological order is impracticable, and 
that of alphabetical arrangement is, perhaps, the next 
best. 

This work presents attractions to every man who 
would be well informed about the history and litera- 
ture of the constitutions of his country, but especially 
to the politician and the statesman, who has occasion 
to refer to the history and the existing provisions of 
the constitutions of the several States, which, in a 
collected form, can be found nowhere else. To those 
who may be employed in the revision of the fun- 
damental laws of a State, and to the professional man 
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and the student who may wish to be thoroughly ac- 
quainted with this important subject, we especially 
commend the “American Constitutions,’ just pub- 
lished under the direction of Dr. Hough, as the only 
work in existence that gives the constitutions as they 
are, or in which an analysis and comparison of subjects, 
and an outline of their history, can be found. We 
believe it to be accurate, full and reliable, and expect 
to see it find its way into every public library, and into 
the hands of every lawyer and law student who aims 
to acquire a thorough knowledge of the constitutions, 
or who desires a convenient work of reference con- 


cerning them. 
b> 0 


BOOK NOTICES. 


The District Court in the city of New York; Their Organiza- 
tion, Jurisdiction and Practice with Notes and Refer- 
ences to the latest decisions, by Langbein Brothers, 
Counselors at Law, with an Appendix of Practical 
Forms; New York, Diossy & Co., 1872. 

The district courts in the city of New York occupy 
the same relative position in the administration of 
justice in that city, as is occupied by justices’ courts 
in other cities, and courts of justices of the peace in 
the country. They were originally known as “ justices’ 
courts,’’ but in 1852 the name was changed to its 
present form. In 1857 an act was passed ‘‘to reduce 
the several acts relating to the district courts in the 
city of New York into one act.’’ This act has been 
made the foundation of the present work. Each sec- 
tion of the act with its amendments, if any, is given 
in extenso, and the decisions thereon, and other statutes 
relating to the subject thereof, are given in smaller 
type. The work of the compilers seems to have been 
carefully and honestly done. Were evidence, other 
than its own pages, of its accuracy and completness 
needed, we should find it in the unqualified approval 
which the justices of the several district courts have 
given it. To those lawyers of New York who have 
occasion to practice in these courts, we should suppose 
the work would prove of great service. 


An Essay on Crimes and Punishments. By the Marquis Bec- 
caria, of Milan, with a Commentary, by M. De Voltaire, 
ney edition (translated). Albany, W. C. Little & Co., 
Law, like music, poetry and philosophy, has its clas- 

sics; and he who rescues from the dangers of destruc- 

tion and oblivion, and helps to perpetuate any of the 
legal classics is as mucha public benefactor as (and 
more a professional benefactor than) he who perpetu- 
ates the musical compositions of Handel, Mozart and 

Beethoven, the poems of Homer, Virgil and Dante, or 

the sayings of Socrates, Plato and Aristotle. The 

“Laws of Beccaria,’’ as they are sometimes called, 

belong to the classics of the law, and the publishers 

deserve the thanks of the public and the profession 
for this republication. These essays on ‘‘ Crimes and 
their Punishments ’’ were written by the Marquis Eec- 
caria, of Milan, and were read first in a society of 
learned men in that famed city. They were subse- 
quently published at the request of the learned com- 
panions of the Marquis, and have ever since attracted 
much attention among publicists and jurists. The 
commentary which is appended to the little volume is 
supposed, by many, to have been the production of Vol- 
taire. But there are evidences in the style and 
thought which incline us to think otherwise. The 
references to, and commendations of, the doctrines 
of Montesquieu, especially, which are found in the 





commentary, do not comport with the well-known 
hostility of Voltaire to the teachings of the founder 
of the “Philosophy of History,’”’ and the author of 
“Esprit des Loix.”” But both the essays and the com- 
mentaries are admirable works and they illustrate the 
progress of the world from the savage to the civilized 
periods in respect to modes of punishment, besides 
furnishing excellent specimens of thinking on the 
philosophy of criminal law. The view of punishment 
taken in the work being always humanitarian, and 
always recognizing the individual freedom of man- 
kind, is much more in accordance with the latest mod- 
ern aspect of the subject of crime and its punishment 
than any thing which we should have supposed would 
emanate from such a source in such a state of society. 
On page 195 (Commentary) is found the following 
characteristic passage: ‘‘The sword of justice is in 
our hands, but we ought rather to blunt than to 
sharpen its edge. It remains within its sheath in the 
presence of kings, to inform us that it ought seldom 
to be drawn. There have been some judges who were 
passionately fond of spilling human blood; such was 
Jefferies, in England, and such, in France, was the 
man whom they called Coupe-tete. Nature never in- 
tended such men for magistrates, but for execu- 
tioners.”’ 

To the historical student of the law, the friend of 
law literature, or the admirer of the philosophy of the 
law, whether lawyer or layman, this little work cannot 
fail to be of interest and advantage. 


Michigan Reports, Vol. XXII, Hovey K. Clarke, State Re- 
porter, Detroit: Richmond & Backus, 1872. 

This is the fourth of the series by Mr. Clark, and 
contains the cases from October, 1870, to April, 1871. 
We have before expressed the opinion that Mr. Clark 
is an excellent reporter, and that opinion 1s confirmed 
by each succeeding volume. 

Among the cases of interest in the volume we notice 
the following: 

Roehler v. The Mechanics’ Aid Society, p. 86, was an 
application for a mandamus to compel a voluntary 
society, incorporated, to restore an expelled member. 
The answer was, that the relator had ‘‘slandered ’’ the 
society, and had been expelled in pursuance of a by- 
law for such case made and provided. The court 
granted the mandamus and held, that ‘‘ slander against 
the society,’’ meant something analogous to the offense 
included at common law in the term “slander ’’ when 
applied to individuals. 

In North American Fire Insurance Co. v. Throop, p. 
146, it was held, that a policy of insurance on “the 
stock, lumber and goods manufactured and in process 
of manufacture in said building,’ will not cover prop- 
erty in the yard adjoining the building; also, when the 
insurer writes out the application from the oral state- 
ment of the applicant, the latter, in a controversy aris- 
ing thereon, may introduce parol evidence to show 
that he stated the facts truly, and that the conduct of 
the insurer was such as led him to believe that such 
as were omitted were immaterial. 

Campbell v. White, p. 178, decides that a married 
woman, residing with her husband and owning a sepa- 
rate estate, can be held liable for merchandise, pur- 
chased by herself on her individual credit and sole 
agreement to pay for it, in case the items belong to the 
class of family necessaries and are actually used by 
the husband’s family and his household. 
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Holmes v. Trumper, p. 427, decides that the alteration 
by the payee or subsequent holder of a promissory 
note drawn on a blank form by adding, after the 
printed words ‘‘ with interest at,”’ the words ‘10 per 
cent,’’ if done without the maker’s knowledge and 
consent, renders the note void even in the hands of a 
bona fide purchaser. 

In Gibbs v. Linabury, p. 479, we have another decision 
that where a man, without negligence on his part, 
puts his name to a promissory note, being led by 
fraudulent representation of the person to whom it is 
given to suppose it to be a contract of a different 
nature, the note is void even in the hands of a bona 
fide holder. 


Trial of Fanny Figle for the Murder of Geo. W. Watson. 
New York: J. R. McDevitt, 1872. 

In January last Miss Fanny Hyde shot her employer, 
Watson, for the alleged cause that he was attempting 
to take improper liberties with her. In April she was 
tried; the jury disagreed. This pamphlet contains a 
report of the trial, including the testimony, the argu- 
ments of the counsel, and the charge of the court, from 
the notes of the stenographer. The arguments were 
able, and will prove interesting to lawyers having or 
expecting to have like cases on their hands — especially 
so as that popular defense of momentary insanity was 


set up. 
———__+-e—__—__ 


COMMISSION OF APPEALS ABSTRACT. 


CONSIDERATION — BREACH OF CONTRACT BEFORE TIME 
FOR PERFORMANCE. 

1. Action to recover a balance alleged to be due upon 
a breach of a contract. Defendants became liable to 
plaintiffs in damages to the amount of $6,400. Defend- 
ants being unable to pay, it was agreed, if they would 
borrow and pay the sum of $3,500, plaintiffs would 
settle and compromise, leaving it to defendants’ honor 
to pay, when able, an additional sum which, with the 
$3,500 paid, would amount to seventy-five per cent of 
the claim. 

Held, that there was no consideration for the agree- 
ment of compromise, and that plaintiffs were not con- 
cluded from suing and recovering the residue. The 
question is not affected by the fact that defendants 
received checks for the amounts they borrowed, which 
they handed over to plaintiffs. Bunge et al. v. Koop et 
al. Opinion by Earl, C. 

2. Where, prior to the time for the performance of a 
contract, one of the parties notifies the other that he 
will not perform, the latter can maintain an action for 
the breach without an offer of performance upon his 
part. Ib. 

NOTES PURCHASED PENDENTE LITE. 


Action by plaintiff, who was appointed receiver of 
the property of H, in proceedings supplementary to 
execution. As such receiver he brought an action 
against H and wife to reach three notes which he 
alleged H had transferred to his wife in fraud of his 
creditors. During the pendency of thg action, the 
wife transferred one of the notes to her attorney, the 
defendant in this action, receiving part of the purchase 
price in cash, and the balance being applied in payment 
for his services. The other notes were transferred 
before maturity to bona fide purchasers. Plaintiff re- 
covered a judgment ordering H and wife to deliver 
the notes to him or so much of them as would be 
necessary to satisfy the original judgment and costs. 





Upon an attachment against the wife, it appeared that 
she had expended the proceeds of the notes, and was 
unable to pay the judgment. Plaintiff then brought 
this action against the attorney, to recover the avails 
of the note transferred to him. 

Held, that defendant, having purchased the note 
pendente lite and with notice, was bound by the judg- 
ment, and plaintiff was entitled to recover. Jeffres v. 
Cochrane. Opinion by Gray, C. 


PARTNERSHIP — EVIDENCE. 

1. Action by one member of a former copartnership 
to recover against his former partners the amount of 
certain charges not credited at the time of dissolution. 
Upon the dissolution, plaintiff and defendant entered 
into a written agreement by which the former assigned 
all his interest in the firm property to the latter, and 
all claims against the firm or defendants individually, 
in consideration of receiving certain stocks, notes and 
securities, etc., which were designated, and of the 
agreement on the part of the defendants to assume 
and pay the partnership debts. By another agree- 
ment, executed at the same time, and, as alleged by 
plaintiff, as an inducement for him to execute the first, 
defendants agreed to allow plaintiff any correct charges 
not credited to him on the books of the firm, and to 
give him credit therefor. It appeared that, at the time 
of the dissolution, plaintiff’s account showed a large 
indebtedness on his part to the firm. In such account 
various charges against the firm were not credited. 

Held, that the presumption was that the stocks, 
notes, etc., received by plaintiff, were given him upon 
the basis that the amounts thereof were found due 
him upon settlement of all their business, including 
his individual account as it then appeared upon the 
books, and the agreement to allow charges not credited 
thereon was not simply to credit them in a settled 
account, but to pay them. Baldwin v. Bald et al. 
Opinion by Lott, Ch. C. “ 

3. It was not error to allow plaintiff, upon the trial, 
to prove what was said and done prior to the execution 
of the agreement to allow the balance of his account, 
as it was evident from the pleading that the object of 
the evidence was not to vary any thing contained in 
the agreement, but to show the circumstances which 
induced its execution. Ib. 


. 


PARTY. 


Action to recover a debt due a firm in which plaintiff 
and one 8 were partners. Upon dissolution they 
entered into a written agreement, by which 8S assigned 
and transferred all his rights and interest in the assets 
of the firm to plaintiff, who was to collect all the 
accounts, etc., and pay the firm debts, and with the 
share of S in the residue, and the avails of certain 
individual property also transferred, to pay certain 
paper made in the firm name by §, for his individual 
benefit. The balance, if any remained, to be paid to 
8 


Held, that S was not a necessary party plaintiff. 
Phillips v. Clark. Opinion by Earl, C. 


PRINCIPAL AND AGENT. < 
1. Action to recover for goods sold.—H. K., being in- 
solvent, carried on business in the name of C. K., who 
had no interest in the profits, but allowed his name to 
be used in the business. Plaintiff knew of this 
arrangement and the reasons therefor; he sold H. K. 
a quantity of butter for the business. the purchase 
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was made in the name of C. K., and the bill made out 
in his name, and the butter delivered at the store. 

Held, that C. K. was liable therefor. He must be 
regarded for all purposes of the business as the prin- 
cipal, and liable for all debts contracted by H. K., as 
his agent therein. 

Where one sells goods to an agent of a known prin- 
eipal, the presumption is that he gives credit to the 
principal and not to the agent; and to shift the respon- 
sibility from the principal to the agent, the proof 
should be satisfactory that the vendor sold upon the 
credit of the agent alone. Ferris v. Kilmer. Opinions 
by Hunt and Earl, CC. 

WILL — TENANTS IN COMMON. 

Action for partition of certain lands and an account- 
ing, as to the rents, by certain of the tenants in com- 
mon.— The rights of the plaintiffs depended upon the 
construction of the will of S., which, after devising 
certain premises to his daughter P. G. during her life, 
contained the following clause: ‘*Then to be equally 
divided among her now surviving children, or any of 
them that may be alive at her decease, or the heirs of 
any that may be dead at the time of executing this my 
last will.” During the existence of the life estate 
certain of the devisees of the remainder, with full 
knowledge of the limited title of the tenant for life, 
and without the consent of the other remainder men, 
erected buildings upon the premises devised. 

Heid, that the time referred to in the clause in the 
will was the time the will takes effect, by vesting the 
estate in possession upon the death of P. G.; the word 
*“*heirs’’ was used in the sense of children, and the 
intent of the testator was, that the children of P. G. 
should take, if living, at her decease, or, if any were 
then dead leaving children surviving, that the chil- 
dren should take in place of the parent. 

In construing wills the law favors a construction 
which will not tend to the disinheriting of heirs, 
unless the intention to do so is clearly expressed. 

That meaning is to be preferred, which inclines to 
the side of the inheritance of the children of a deceased 
child. ‘ 

The devisees of the remainder were not entitled to 
any compensation for the buildings erected by them, 
and, upon partition, could not exact a re-imbursement 
from, or claim a lien upon the shares of their co-tenants. 

The remedy for rents, by one tenant in common 
against another under the statute, by an action, is 
cumulative, and does not bar the equitable adjustment 
of them on a partition in equity. The rents, on a par- 
tition, are a lien upon the shares or interest of any co- 
tenants from whom they may be due. 

When rents were due from one tenant in common 
at the time of the death of another, the administrator 
of the latter is a proper party to an action of partition, 
and he is entitled to receive the rents due his intestate 
at the time of his death. 

It is a matter of discretion with the court below, to 
direct a sale instead of an actual partition, and, unless 
the error is clear, its decision should not be overruled. 
Scott et al. v. Guernsey et al. Opinion by Leonard, C. 


——-  opeo -——_ 


The election to congress of Mr. Parsons, marshal of 
the United States supreme court, leaves a vacancy in 
that office which, it is said, Homer J. Ramsdell, Esq., 
a ee correspondent, will probably be appointed 
to 





GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT.—JUNE TERM, 1872. 


AGREEMENT. 


Action against defendant as administrator of one 
Rees. In 1862 plaintiff and Rees made an exchange of 
land, plaintiff conveyed to Rees two houses and lots, 
Rees conveyed to plaintiff, by warranty deed, a farm 
incumbered by two mortgages, held by the Savings 
bank. These mortgages Rees agreed to pay, and he 
executed to plaintiff a mortgage upon the lots, con- 
ditioned for the discharge of the bank mortgages, or 
the payment of an equivalent sum of money. In 
October, 1864, Rees, desiring to sell the lots, sent his 
son, with an attorney, to request plaintiff to execute a 
satisfaction piece of his mortgage, and to deliver to 
plaintiff the following instrument executed by Rees. 
“Know all men by these presents, that I, David R. 
Rees, for and in consideration of one dollar to me paid 
by David Suits, and in consideration also of the said 
Suits having satisfied a certain mortgage held by him, 
Ido hereby agree that two certain mortgages on the 
farm now owned by said Suits shall be paid and satis- 
fied, and I hereby guarantee the payment of them”’ 
(describing the bank mortgages above referred to). In 
regard to this transaction evidence was received, under 
defendant’s objection, that Rees told his son and the 
attorney to tell plaintiff that he would pay the bank 
mortgages; the plaintiff received the agreement and 
executed the satisfaction piece. Evidence was also 
received, under defendant’s objection, to show that 
Rees had paid the interest on the bank mortgages 
until his death in 1867, and that his executor had paid 
it until June, 1870. 

In February, 1868, plaintiff conveyed the farm to 
one Berring, and took back a mortgage, containing a 
provision that the amount of the bank mortgages might 
be deducted from iv. unless plaintiff procured their 
payment. A demand was proved, and it was admitted 
that defendant had assets. The action was tried before 
a referee, and the plaintiff had a report and judgment 
that defendant pay the bank mortgages. 

Held, by the general term, that the evidence objected 
to was properly admitted; that the action could be 
maintained by plaintiff, and that Rees was liable to 
pay the mortgages, and was not a mere guarantor. 
Judgment affirmed, with costs. Suits v. Deremer, 
Administrator of Rees. 


BONA FIDE PURCHASER. 

Action upon a draft for $1,000 against acceptor. One 
Lowden, as agent of the Cooper’s Falls Iron Company, 
drew the draft in question upon defendant to the 
order of the company, and defendant accepted it. 
This was done for the purpose of paying drafts on the 
company held by the Jefferson County Bank, upon 
which defendant was liable. Instead of so using the 
draft, Lowden transferred it to plaintiff in payment 
of the following debts of the company: To Moore and 
Burnham, $723.35; to Moore and Kingsbury, $272.50; 
to Moore, individually, $110.56; all of which were past 
due. Plaintiff received the draft in payment of said 
demands, and assumed to pay Burnham and Kings- 
bury their respective shares. He had no knowledge of 
the purpose for which the draft was made and accepted. 
Upon a trial by the court plaintiff had judgment. 

Held, by the general term, that plaintiff was a bona 
fide holder of the draft. Judgment affirmed, with 
costs. Moore v. Ryder et al. 
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CRIMINAL LAW. 


Upon trial of an indictment for burglary against de- 
fendant as principal, the people having given circum- 
stantial evidence tending to prove the crime, and 
having closed their case, defendant’s counsel offered to 
prove ‘‘that one Bouck had been convicted of the same 
burglary,’’ which was excluded by the court. 

Held, by the general term, that it was properly ex- 
eluded. The People v. James Van Order. 


EVIDENCE. 

1. Admissions. — Action in the nature of a creditor’s 
bill tried by the court. The complaint averred the 
recovery of a judgment against defendant Eliason, and 
the return of an execution unsatisfied, that Eliason 
had turned over certain property to defendant Yates, 
who had sold it and received the avails: and it demand- 
ed judgment that the property was Eliason’s, and that 
Yates account for the avails. Eliason was served by 
publication and did not appear. Yates answered, 
alleging that the property never belonged to Eliason, 
but to acertain partnership. At the trial plaintiffs 
first asked for judgment against Eliason, and proceeded 
to prove his declaration tending to show his ownership 
of the property. This evidence was objected to by 
defendant Yates, but was admitted by the court as 
proper against Eliason. Defendant Yates then offered 
to prove declarations by Eliason tending to show that 
the property was not his, which were excluded by the 
court. The plaintiffs had a report and judgment. 

Held, by the general term, that the rulings were right. 
Judgment affirmed, with costs. Lyon et al. v. Yates & 
Eliason. 

2. Privileged communication. —Action by an adminis- 
trator to recover a balance of account claimed to be due 
his intestate. Upon the issue as to whether defendant 
owed the intestate at a certain time, plaintiff testified 
that he was an attorney, and that he went at defend- 
ant’s request, for pay, to get money for her from the 
intestate. That he did not.do it professionally. He 
further testified,under defendant’s objection and excep- 
tion, that he made the desired communication, and that 
intestate, said defendant, was owing him $500 or $600: 
that witness communicated this to defendant, and she 
did not deny the indebtedness. The objection was on 
the ground that the communication was privileged. 
The plaintiff had a report and judgment. 

Held, by the general term, that the ruling was right. 
Judgment affirmed, with costs. Bouton, Adm’r, v. 
Perkins. 

3. Damages. — Action upon a contract, whereby 
defendant undertook to cure plaintiff’s horse of the 
spavin, for a certain sum. Evidence was admitted, 
against defendant’s objection and exception, of what 
plaintiff had paid for the hire of another horse, while 
his own was rendered useless by defendant’s treat- 
ment; and there was evidence to the effect that, when 
the contract was being made, plaintiff told defendant 
that he would have to hire another horse and it would 
cost him $50 or 360. The plaintiff had a verdict for 
$72.25. The action was tried in the county court, after 
appeal from the court of a justice of tne peace. 

Held, by the general term, that the admission of the 
evidence to show what plaintiff had paid for the hire 
of the other herse was error. Judgment reversed. 
New trial ordered in the county court, costs to abide 
event. Signor v. Daved & Deyo. 

4. Action brought in the court of a justice of the 
peace against a teamsterfor not bringing fish from a 





railroad station, pursuant to a contract made for that 
purpose, whereby the fish were spoiled. One plaintiff 
proved that the fish were worth $18 or $20. The jus- 
tice then- allowed the following questions to be 
answered, against defendant’s objection: ‘‘Has the 
fact of your not having these fish damaged your busi- 
ness? Ans. It has damaged me in my business.” 
“Have you lost regular customers thereby ? Ans. I 
have; I had regular customers waiting for these same 
fish.” Plaintiff had judgment for $18, which was 
affirmed, by the county court, on appeal. 

Held, by the general term, that the evidence was 
incompetent, and that the court could not say how 
much it had affected the result. Judgment reversed. 
Reily v. Howard. 


FRAUD. 


Plaintiffs held a second mortgage upon certain prem- 
ises. Defendant Hubbard was owner of the fee, and 
agreed to sell defendants, Maltby & Houston, a quan- 
tity of wood growing upon said premises, to be paid 
for March ist. Hubbard further agreed with plain- 
tiff to pay the proceeds of such sale upon the prior 
mortgage, and this was known to Houston, who acted 
as Maltby’s agent throughout. February 27th, plain- 
tiffs becoming apprehensive called on Houston and 
requested him to delay payment of the money, which 
Houston declined to do. Plaintiffs then obtained an 
injunction and served it on Houston by eight o’clock 
of the morning of March Ist; but Houston had paid 
the money to Hubbard before daylight of that day. 
Hubbard absconded with it. 

Held, by the general term, that there was no cause 
of action against Maltby and Houston. Wilson, admr., 
etc., v. Maltby & Houston. 

(Continued., 


oo 





DIGEST OF RECENT AMERICAN DECISIONS. 
SUPREME COURT OF THE UNITED STATES.* 


ADMIRALTY. 

District courts sitting in, have jurisdiction under 
the act of March 3, 1851, limiting the liability of ship 
owners, and may administer the law as provided in 
the fourth section of the act. Norwich Company v. 
Wright, 104. 

AGENCY. 

When the agents of insurance companies having 
agents at a distance from their principal place of busi- 
ness, undertake to prepare the application of the insured 
or to make representations to the insured as to the 
character or effect of his statements or his application, 
they will be regarded, in so doing, as the agents of the 
company, notof the person insured; and no limita- 
tions of the agent’s authority will be binding on parties 
with whom he deals unless brought tu their knowledge. 
Insurance Company v. Wilkinson, 222. 


APPEAL. 


The right of appeal or writ of error given by the acts 
of February 18, 1861, and July 20, 1870, without re- 
gard to the sum in controversy, applies to controver- 
sies between a patentee or author and alleged infringer 
as well as to those between rival patentees.- Philip v. 
Nock, 185. 





* From 13 Wallace. 
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ATTORNEY. 

A threat of personal chastisement, made by an attor- 

ney to a judge out of court for his conduct during the 

trial of a cause pending, is good ground for striking the 

name of the attorney from the rolls of attorneys prac- 
ticing in the court. Bradley v. Fisher, 336. 

BILL OF EXCEPTIONS. 

Dated during the term at which the trial was had, 

though some days after the trial, is sufficient if it show 

that the exceptions were taken at the trial. French v. 


Edwards, 506. 
BOUNTY LAWS 


Are not laws which constitute “ contracts’’ in such 
a sense that the laws may not be constitutionally 
repealed. Salt Company v. Saginaw, 373. 

CAVEAT EMPTOR. 


Where the means of knowledge are at hand and 
equally available to both parties and the subject of pur- 
chase is alike open to their inspection, the purchaser 
cannot say, in impeachment of the sale, that he was 
deceived by the vendor’s misrepresentations. Slaugh- 
ter’s Admr. v. Gerson, 370. 

COLLISION. 

The act of March 3. 1851, limiting the liability of 
shipowners, includes injuries to other vessels by means 
of, as well as injuries to cargo on board the offending 
vessel. Norwich Company v. Wright, 104. 


COMMISSIONER OF THE GENERAL LAND OFFICE. 


The tenth section of the act of June 12, 1858, which 
declares that, in cases of contest between different 
settlers on the public lands for the right of pre-emption, 
his decision shall be final, means final as to the action 
of the executive department. Johnson v. Towsley, 72. 

COMMON CARRIERS. 

Liable on the principle of subrogation to insurance 
companies who have paid owners of goods in transit on 
their roads and destroyed by accidental fire. Hall & 
Long v. Railroad Companies, 369. 

CONFLICT OF JURISDICTION. 


I. Federal and State courts. 

1. The circuit court of the United States have no 
power to issue writs of mandamus to State courts, by 
way of original proceeding merely. Bath County v. 
Amy, 244; Watson v. Jones, 678. 

Il. Federal and State governments. See Constitu- 
tional Law. 

III. State courts and Federal government. 

2. A State judge has no jurisdiction to issue a writ of 
habeas corpus, or to continue proceedings under the 
writ when issued, for the discharge of a person held 
under the authority, or claim and color of the author- 
ity, of the United States by an officer of that govern- 
ment. Tarble’s Case, 379. 

CONSTITUTIONAL LAW. 


1. A statute does not necessarily impair the obliga- 
tion of a contract because it may affect it retrospect- 
ively, or because it enhances the difficulty of perform- 
ance to one party or diminishes the value of the per- 
formance to the other, provided that it leave the obli- 
gation of the performance in full force. Curtis v. Whit- 
ney, 68. 

2. The power of congress over the public lands and 
the effect of its grants cannot be interfered with by 
State legislation. Gibson v. Chouteau, 92. 

8. Whenever a general rule as to property, or per- 





sonal rights, or injuries to either, is established by 
State legislation, its enforcement by a Federal court, in 
acase between proper parties, is a matter of course, 
and the jurisdiction of the court in such case is not 
subject to State limitation. Railway Company v. Whit- 
ton, 271. 

4. The proviso (sometimes called “The Drake 
Amendment”’), in the appropriation act of July 12, 
1870, whose substance is that an ‘acceptance of a par- 
don without a disclaimer shall be conclusive evidence 
of the acts pardoned, but shall be null and void as 
evidence of rights conferred by it, is unconstitutional 
and void. It invades the powers of both the judicial 
and of the executive departments. United States v. 
Klein, 128. 

5. It is not necessary that property should be abso- 
lutely taken, in the narrowest sense of that word, to 
bring the case within the protection of those provis- 
ions of the constitution of the United States and of 
the several States which declare that private property 
shall not be taken for public use without just compen- 
sation. Such serious interruption to the common and 
necessary use of property as is equivalent to a taking, 
will bring the case within the meaning of the consti- 
tution. Pumpelly v. Green Bay Company, 166. 

6. Lands sold by the United States with no reserva- 
tion, though bordering on a navigable stream, are as 
much within the protection of the constitutional 
principle awarding compensation as other private 
property. Ib. 

7. Whenever a State, in modifying any remedies to 
enforce a contract, does so in a way to impair substan- 
tial rights, the attempted modification is within the 
prohibition of the constitution, and to that extent 
void. White v. Hart, 646. 

8. A charter to a railroad company, containing an 
exemption of all its property from taxation, is a con- 
tract; and a law subsequently passed, laying a tax on 
the company’s franchise, rolling stock or real property, 
violates the obligation of the contract, and is void. 
Wilmington Railroad v. Reid, 264. 

9. But ‘ bounty laws,’’ laws encouraging persons to 
engage in particular trades by bounties, drawbacks, or 
other advantages, do not constitute contracts. Salt 
Company v. East Saginaw, 373. 

10. The manner and conditions upon which the judi- 
cial power of the United States shall be exercised, 
except as the original or appellate character of the 
jurisdiction is specially designated in the Constitution, 
are mere matters of legislative discretion. Railway 
Company v. Whitton, 270. 


CONTRACT. 


1. A contract to pay for slaves sold (slavery being at 
the time when, and the place where, the contract was 
made, lawful) is valid, and may be enforced though 
slavery be afterward abolished, and dealing in slaves 
so become unlawful. White v. Hart, 647. 

2. A contract to re-imburse is implied when the gov- 
ernment takes private property for public use. United 
States v. Russell, 623. 


CORPORATION. 

1. To be considered for purposes of jurisdiction a 
citizen of the State creating it. Railway Company vy. 
Whitton, 270. 

2. Will be presumed to have power to hold land 
when bearing such a title as ‘Sulphur Spring Land 
Company.” Myers v. Croft, 291. 
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COURT AND JURY. 


1. Where there are no disputed facts in a case, the 
court may tell the jury, in an absolute form, how they 
should find. Bevans v. United States, 57. 

2. When a patent of prior date is offered in evidence 
in an action at law, as covering an invention described 
in the plaintiff’s patent, on a charge of infringement, 
the question of the identity of the two instruments or 
machines must be left to the jury, if there is so much 
resemblance as raises the question at all. Tucker v. 
Spalding, 453. 

COURT OF OLAIMS. 

A rule of the, requiring parties to present their 
claims to an executive department before suing in that 
court, is, under the statutes constituting and regulat- 
ing that court, unauthorizedand void. Clydev. United 
States, 38. 


<> 
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BANKRUPTCY LAW. 
ACTIONS IN TORT— WHAT DEBTS PROVABLE. 


1. An action for an assault and battery and false im- 
prisonment, being a tort for a personal injury to the 
plaintiff, may be prosecuted to final judgment after 
the petition in bankruptcy is filed, and a judgment 
recovered may be proved against the bankrupt’s estate, 
for the reason that a claim of this nature is not a prov- 
able debt until final judgment, hence does not come 
within the language of the second clause of section 
21 of the bankrupt act. In re Hennocksburgh & Block, 
U. 8. Dist. Ct., N. D. N. Y., 7 N. B. R. 37. 

2. It was the intention of congress to adopt the time 
of the actual adjudication of bankruptcy as the time at 
which a debt must exist in order to be provable, in 
contradistinction to the time of the commencement of 
the proceedings in bankruptcy. Ib. 

PARTNERSHIP. 

Two firms shared in a certain venture, and kept an 
account at bank in the name of one firm, adding the 
word ‘“*Co.,’’ and so signed the checks. 

Held, that these checks did not establish a copart- 
nership between the two firms, and that the holder of 
one of the checks thus signed could not file a petition 
in bankruptcy against the members of both firms. In 
re J. H. Warner et al., U. 8. Dist. Ct.. 8. D. N. Y., 17 
N. B. R. 47. 

STATE INSOLVENT LAWS. 

After the passage of the bankruptcy act, an insur- 
ance company became insolvent and committed such 
acts of bankruptcy as brought it within the provisions 
of the act. 

Held, that ‘‘ After this time the operation of any 
State law regulating the assignment and distribution 
of the property of the insolvent debtor corporation, 
and affecting the same persons, property and rights 
that would be affected by proceedings under the bank- 
rupt act, was suspended.’”’ ‘‘ When the power is exer- 
cised by congress, and a bankrupt law is in force, it 
does suspend all State insolvent laws applicable to like 
cases, and this effect follows the enactment of such 
bankrupt law, and does not require the actual institu- 
tion of proceedings in bankruptcy to produce such a 
result.”” Reed et al., Pet’rs, in matter of Independent 
Insurance Company, U. 8. C. C., Mass. 

MORTGAGES — PAYMENT. 

1. Mortgages and bills of sale of personal property, 
which are void as to creditors under the statute of 
frauds of the State where the transactions occur, are 





void and convey no title as against the assignee in 
bankruptcy. Edmonson v. Hyde, assignee, U. S. Cir. 
Ct., Cal., 7 N. B. R.1 

2. If a bankrupt does not choose to assert any claim 
to property that is exempted from execution under 
the law of the State where he resides, a mortgagee of 
that property cannot claim it as against the assignee in 
bankruptcy. Ib. 

3. A decree that payment should be made in gold 
coin is just and proper, as all business transactions in 
California are based on coin values, and, if the value 
had been found in currency, the amount would have 
been increased so as to equal the value as actually 
found in coin, hence the defendant is in no way in- 
jured by the judgment for coin. Ib. 


PREFERENCE. 

1. Preference in a bankrupt court must rest either 
on a lawfully acquired lien, created before the filing of 
a petition by or against the bankrupts, or else the con- 
sideration therefor must have been unequivocally in 
aid of the assignee after adjudication, or in aid of the 
proceeding in bankruptcy. In re J. F. Nounnan & Co., 
U. 8. Dist. Ct., Utah, 7 N. B. R. 15. 

2. Services performed or moneys expended prior to 
the commencement of proceedings in bankruptcy, can- 
not, by any section of the act nor by any rule of law 
or equity, be construed to be in the aid of the proceed- 
ings in bankruptcy. Ib. 

LEASE. 

It is well settled that, until an assignee in bankruptcy 
elects to accept a lease as assignee, he does not become 
liable for rent accruing after the adjudication. hence, 
when an assignee occupies the leased premises inde- 
pendently of the lease and pays for such occupation, 
this occupation is not evidence of such an election. 
In re Ten Eyck & Choate, U. 8. Dist. Ct., N. D. N. ¥., 
7 N. B. R. 26. 


a 





INSURANCE LAW. 
LIMITATION OF TIME TO SUE. 

By a provision of the policy it was to be void 
unless suit was brought within twelve months after 
the loss occurred. The fire occurred October 17, 1869. 
On the 6th of November of the same year, the 
parties entered into an agreement by which the as- 
sured agreed to accept and the company agreed to 
pay the amount that had been determined by an 
adjustment on the 6th of February, 1870, unless the 
assured should be notified by the company before that 
time of its intention to contest its liability, under the 
policy, for the loss. The company gave no notice of 
such intention, and suit was brought November 7, 1870. 

Held, that the period from November 6, 1869, to Feb- 
ruary 6, 1870, should be excluded in the computation, 
and that the action was brought within the limitation 
specified in the policy. Black v. Winnesheik Ins. Co., 
Sup. Ct., Wis., 1 Ins. L. J. 811. 

TRANSFER — ASSIGNMENT OF POLICY. 


1. The policy contained a condition that, in case of 
any sale, transfer or change of title to the property 
insured, the insurance should be void, and cease. A 
section of the charter of the company —a mutual com- 
pany, of which the assured became a member— printed 
on the back of the policy, also provided that the policy 
should be void upon any alienation of the property by 
sale or otherwise. Home Mut. Ins. Co. v. Hauslein, Sup. 
Ct., Ill., 1 Ins. L. J. 818. 
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2. At the time the insurance was effected, the insured 
was the absolute owner of the property. He afterward 
made an assignment of the poiicy to Seibert, the mort- 
gagee, with the assent of the company, and, subsequent 
to this, sold and conveyed the property to three other 
persons, one of whom reconveyed to him, and the 
other two executed mortgages to secure the purchase- 
money. Ib. 

3. Held, ‘“‘ The assignee of a policy takes it subject 
to the conditions expressed upon its face, and his 
equities confer no right, if the assignor has lost all 
right of recovery by a violation of the terms or con- 
ditions of the policy.’’ The assignee knew of the con- 
dition in the policy providing for forfeiture in the 
event of alienation, and his rights must be controlled 
thereby. Ib. 

4. There was a change of title in the property. The 
absolute ownership of the entire property is easily dis- 
tinguished from the ownership of one-third, and a 
mortgagee of two-thirds. Ib. 

5. The assignment was made with the consent of the 
company, but the condition of forfeiture upon aliena- 
tion, without the consent of the company, was still 
applicable to the assignee as well as to the insured. 
The company did not waive the effect of the breach of 
the condition. By the act of the insured the policy 
became void. Ib. 

6. It was contended that the memorandum, that the 
loss, if any, should be payable to the assignee, as his 
interest might appear, shows that his interest was in- 
tended to be protected; and that the change of title 
did not affect his interest. Ib. 

7. The insured cannot sue, because he had so acted 
as to forfeit the policy. The assignee cannot sue, for 
he was not a party to the contract originally. In its 
nature the policy was only assignable so as to pass an 
equitable interest to the assignee. Even, as in this 
case, where the assignment was made with the consent 
of the company, the assignee cannot sue for a breach 
in his own name. Ib. 


FOREIGN COMPANIES. 


Action upon a premium note given the company for 
a health policy. The defense was that the company 
had not complied with the conditions imposed by the 
State law upon insurance companies from other States. 
The court held that it was competent for the State to 
prescribe conditions, upon which corporations from 
another State may transact business within its borders, 
and that such corporations are not citizens of the State 
in which they are created in such sense as to exempt 
them from the operation of such conditions, and that 
as this contract was unlawful under the statute, the 
note was void in the hands of the company. Cincin- 
nati Mutual Health Assurance Co. v. Rosenthal, Sup. 
Ct., Til. 

DEFAULT OF AGENT — RIGHTS OF SURETY. 

1. Wallis, a local agent of the company, as principal, 
executed a bond to the company, with appellant as 
surety, conditioned that he should pay over to the com- 
pany all moneys he might receive. Raymond was gen- 
eral agent of the same company, and bound by his con- 
tract to pay over all moneys received. Wallis failed to 
pay over certain amounts collected for the company, 
and Raymond, in the general management of the affairs 
of the company, paid the money, taking from Wallis 
his promissory notes, to be paid in a few days. These 
notes were not surrendered before the judgment. 

Held, the principle of subrogation has special applica- 





tion to the facts of this case. The rule is, that where 
the person who pays the debt stands in the situation 
of a surety, or is compelled to pay, for the protection 
of his own interests, then, in either case, the substitu- 
tion will be made. A mere stranger, who pays the debt 
of another, will not be subrogated to the creditor's 
rights. Hough v. “tna Life Insurance Co., Sup. Ct., 
IL, 1 Ins. L. J. 836. 

2. The objection that notice was not given to the surety 
cannot be maintained. So far as the rights and reme- 
dies of the insurance company are concerned, appellant 
and Wallis are both principals. The appellant was 
primarily liable for any defalcations; and the company 
was not compelled to sue Wallis before resorting to its 
remedy against the surety. Where two persons execute 
a bond, one as principal and the other as surety, one is 
equally bound to the obligee asthe other. The default 
did not lie within the peculiar knowledge of the oppo- 
site party. In such cases no notice is necessary before 
suit. Ib. 

———_0°> oe —__—_ 


ADMIRALTY LAW. 


Marine insurance : re-insurance —“‘to commence from 
loading at as above:”’ outward cargo to be homeward 
interest after a certain time.—Declaration upon a 
policy of insurance under-written by defendants for 
£1,000, declared to be upon cargo, being a re-insurance 
subject to all clauses and conditions of the original 
policy, in the ship D, at and from any port or ports in 
any order or the west coast of Africa to the vessel’s 
port or ports of call and discharge in the United King- 
dom, the insurance to commence “ from the loading” 
of the goods at, as above; that it was a clause and 
condition of the original policy that the insurance made 
by it should be for £1,000 upon the cargo valued at £3,500 
of the said vessel D, at and from Liverpool to any ports 
in any order backward and forward and forward and 
backward on the coast of Africa, and thence back to a 
port of discharge in the United Kingdom, with leave to 
increase the valuation of the cargoon the homeward 
voyage; “outward cargo to be considered homeward 
interest twenty-four hours after her arrival at her first 
port of discharge ;’’ that goods were shipped at Liver- 
pool, and the vessel, with goods on board, departed from 
aport on the west coast of Africa, and in the course of 
the voyage in the original policy described, and more 
than twenty-four hours after she had arrived at her first 
port of discharge, the goods were lost by perils insured 
against in the original policy. 

Demurrer on the ground that it appeared from the 
declaration that the goods were not loaded at any port 
on the west coast of Africa. 

Held, that the goods, though shipped at Liverpool, 
were within the policy of re-insurance after the lapse 
of twenty-four hours from the vessel’s arrival at her 
first port of discharge on the west coast of Africa. As 
the policy was declared to be a re-insurance, subject to 
all clauses and conditions of the original policy, and 
by the original policy outward cargo was to be con- 
sidered homeward interest twenty-four hours after the 
vessel’s arrival at her first port of discharge, the words 
“from the loading’’ were not to be construed strictly. 
Joyce v. The Realm Marine Insurance Co., Q. B., 27 L. 
T. R. 14. 

———- @« —_ 


Judge Fancher, successor on the bench of the supreme 
court of this State to Judge Barnard, assumed his seat: 
on the 22d inst. 
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CORRESPONDENCE. 
A PRACTICAL CoUuRSE IN LAW SCHOOLS. 
SPRINGFIELD, Mass., October 27. 
Editor Albany Law Journal: 

It has always seemed to me a matter for wonder that 
the several law schools of the country have never made 
any attempt to teach practice in connection with law 
practically, something after the plan that has proved 
so successful in commercial colleges. It is well known 
that in the latter schools pupils are not only instructed 
in the theory but also in the practice of mercantile 
operations. Banking departments are run, deposits 
made, drafts and checks drawn, and in fact every thing 
conducted as far as possible in the manner of the busi- 
ness world outside; other departments of business are 
run in the same manner, but the one illustration is 
sufficient. Something of this sort could be profitably 
introduced into the schools of law. So poorly is the 
practice taught in such schools now, that there is not 
one graduate in a hundred, unless he has previously 
passed some time in an office, that could conduct, 
creditably, a case in a justice’s court, or draw a deed 
without a blank or form, or draft a pleading on a 
promissory note, or do any other of those numerous 
things that are usually done by the clerks or junior 
partners in law firms. There is no sense or defense to 
this. I know that the prime essential isa knowledge 
of substantive law, and that it is the duty of the schools 
to teach this, but substantive law will not prove very 
useful to a lawyer, either in the way of fame or bread 
and butter, unless he know the machinery by means 
of which it is to be applied to the affairs of life. A 
young man will learn the law relating to wills quite as 
thoroughly, indeed more thoroughly, if he can draft a 
will without the aid of a form book. 

What the schools should do and will ultimately do 
in connection with their instructions in law is, first, to 
require constant practice in drafting wills, deeds, mort- 
gages, pleadings, etc., etc. This can be easily done in 
this wise: The instructor should assume the role of a 
client desiring to make a will, and give the particulars 
of the devises and bequests he wishes to make. These 
should be simple at first; but, after the simple forms 
are mastered, the instructions should be more complica- 
ted. The students from these data should each be 
required to prepare a will as carefully as he would for 
aclient. This should be done in the lecture-room and 
without the aid of statute or form book. The instruc- 
tor should then examine each and note on it its errors 
and short comings. And so with all the papers and 
instruments a lawyer is ordinarily called upon to draft. 
No one imagines that this course will make a lawyer 
who can draft any and every form of instrument at 
sight without the aid of statate or study, but it will 
make one who will be better prepared than most of our 
law school graduates now are to begin creditably the 
business of life. 

The second thing to be done is, to teach the details of 
practice by requiring the students to go through with 
them. This will require alittle more trouble, but it 
will abundantly repay. To do this the several courts — 
justices’, probate, nisi prius and appellate, having clerks, 
sheriffs, etc., should be established as nearly like actual 
courts as circumstances will permit. These should be 
presided over by a professor as moot courts now are. 
Take for instance a case in the nisi prius court. Clients, 
both plaintiff and defendant, should be selected and 
their attorneys appointed from among the students. 





The facts of a supposed case should be given to the 
plaintiff and his attorneys with full instructions. The 
attorneys should be required to issue process, draft 
the pleadings and proceed precisely as in actual prac- 
tice. The defendants should be instructed as to the 
facts of the defense and left to draft the answer. At 
the trial a jury should be regularly impaneled from 
the students, witnesses instructed on both sides and 
the case tried under the direct supervision of the 
teacher. All notices should be given, papers filed with 
the clerk, and the minutia carefully insisted upon. 
Then let an appeal be taken and conducted through to 
the court of last resort. 

I have only space to give the idea in the rough, but 
I trust I have made sufficiently obvious the general 
scope of the plan. 

This may seem like boy’s play, and perhaps it is, but 
it is that kind of play which will save the boys much 
chagrin, disappointment and trouble when they come 
to have real clients and real business. It has been 
said that almost every thing depends upon a lawyer’s 
beginning his professional career right — with eclat, and 
this course of school instruction will help him to do it. 
Experience is no doubt the best teacher, but if the 
lesson is learned at the expense of the client it will 
prove to the young lawyer a very dear experience 
indeed. 

Will not this new Boston school of law, which has 
just so prosperously opened, introduce some features 
like those proposed. If any one can improve upon 
the plan, let him make it known through the Law 
JOURNAL. T. G. 


ORDERS OF ARREST. 


Troy, N. Y., Oct. 28, 1872. 
Editor Albany Law Journal: 

Dear Sir: I was somewhat amused by a paragraph 
in the last number of your excellent journal, to the 
effect that a judge ought not to issue an order for 
arrest in an action for ‘breach of promise,’’ where 
the defendant, who was a lawyer, was about to be 
married to (another) ‘“‘very worthy lady.’”’ What 
would you have? Should the judge make it an order 
to show cause, or appoint a referee to take proofs as 
to, whether the defendant was about to put it out of 
his power to repent his breach of contract? I remem- 
ber reading in a law book, that, where a man had mar- 
ried a wife, it was still not an excuse for not answer- 
ing a certain summons. How can it be an excuse for 
not attending to the demands of his creditors, that he 
is about to marry a wife? However inconsiderate and 
impolite the slighted fair one may have been, and how- 
ever inordinately the counsel may have wrought him- 
self up in her behalf, I think it is rather hard on the 
judge to hold him responsible for it. Really, our cir- 
cuit judges seem to be too busy to go around inquiring 
whether the officers of their court are going to be mar- 
ried or not. 

Yours truly, IRVING BROWNE. 

[What we would have is simply this: That judges 
should cease granting orders of arrest every time 
lawyers come and ask for them. An order ought sel- 
dom to be granted in actions for assault and battery, 
slander, libel or breach of promise to marry — never 
unless there are some unusual circumstances about 
the case especially calling for the interposition of such 
aremedy. Such is the course pursued by some of the 
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judges and that should be followed by all. The para- 
graph alluded to by our correspondent was probably 
not very clear, as he has evidently mistaken its mean- 
ing. The objection is to judges granting orders of 
arrest in any ordinary action for breach of promise to 
marry, and is not limited to the particular case of a 
lawyer about to marry. — Ep. A. L. J.) 


——- > 


THE NEW LORD CHANCELLOR. 


Sir Roundell Palmer, the new Lord Chancellor of 
England, was the second son of the late William 
Jocelyn Palmer, rector of Mixbury, Oxfordshire, and 
was born on the 27th of November, 1812. He was educa- 
ted at Rugby and Trinity College, Oxford. At Oxford 
his under graduate career was one of more than ordinary 
brilliancy, as he obtained, in 1831, the chancellor’s prize 
for Latin verse on Numantia, and, in 1832, the Newdi- 
gate prize for English verse, the subject being Staffa. 
He also gained the Ireland university scholarship in 
1832, and took his Bachelor’s degree in Easter term, 
1834, as a first-class man in the school of Litere 
Humaniores. He was subsequently elected to the 
Eldon law scholarship, and also to an Oxfordshire 
fellowship at Magdalen College, which he held for 
some years. He was called to the bar at Lincoln’s-inn 
in Trinity term, 1837. His career since that time as a 
chancery barrister has been brilliant, and of late years 
there has scarcely been an important appeal case before 
the house of lords in which he has not been engaged 
professionally. He was appointed Q. C. in April, 1849; 
was elected M. P. for Plymouth in the “ Liberal Con- 
servative’ interest. In June, 1853, his old constitu- 
ency again returned him, and he continued to represent 
them down to the middle of 1857. After having re- 
mained without a seat in parliament for four years, he 
again entered the house of commons, in July, 1861, as 
one of the members for Richmond, Yorkshire, which 
he has represented, in the moderate liberal interest, 
down to the present time. Sir Roundell Palmer, who 
is one of the honorary fellows of Magdalen College, 
was created D. C. L. of Oxford in 1862; he married, in 
1848, the Lady Laura Waldegrave, eldest surviving 
daughter of William, eighth Earl Waldegrave. Sir 
Roundell Palmer has now been promoted to the high- 
est judicial office without having ever held a seat on 
the ordinary judicial bench. Erskine was promoted 
in like manner, per saltwm, in 1806; so was Henry 
Brougham, in 1830; so was Sir Frederick Thesiger, in 
1858, and Sir Richard Bethell, in 1861; in 1852, also, 
Lord St. Leonards was appointed lord chancellor of 
Great Britain without ever having held a seat on the 
English judicial bench, though he had sat as lord 
chancellor in Ireland for a few months in 1835, as did 
Lord Campbell in 1841. 


——_ e+ —— 


FOREIGN NOTES. 


Earl Russell is said to be writing a pamphlet, indors- 
ing the views of Mr. Chief Justice Cockburn on the 
Alabama claims question. —— The repairs to the 
library of Lincoln’s Inn are nearly completed.— Sir 
John Duke Coleridge, attorney-general of Great 
Britain, in the course of a recent address before the 
liberal association of the city of Exeter, said, speaking 
of the result of the Geneva arbitration, that England 
had got well out of a bad business.——It is reported that 





the Hon. George Denman has been appointed the suc- 
cessor, on the bench of the English court of common 
pleas, of the late Mr. Justice Willes. He isthe fourth 
son of the late Lord Denman, formerly Lord Chief 
Justice of England, and was called to the bar in 1846, 
and was made queen’s counsel in 1861. Mr. Denman 
was elected to parliament from Tiverton in 1859, and 
has represented that borough ever since, with the ex- 
ception of an interval of a few months. ——In Great 
Britain, during the year ending March 31, 1872, the 
sum of £649,200, 10s, 8d, was expended in the courts of 
justice, exclusive of the courts of equity, and the cost 
for the current year is estimated at £655,000. —— The 
Spanish Cortes has rejected, by a vote of 99 against 58, 
the resolution providing for the abolition of capital pun- 
ishment for political offenses. —— The names of the 
imperial advisérs on whose reports the judgment on 
the San Juan boundary question is based, are: Grinim, 
vice-president of the supreme court; Kiepert, the 
eminent geographer, and Goldschmidt, member of the 
superior tribunal of Leipzig. The referees handed in 
their reports four weeks ago. The reports will not be 
published. They charge England with vagueness in 
the wording of the treaty of 1846, and state that the 
word ‘“‘ southerly ’’ means shortest channel to the strait 
of San Juan de Fuca. A special messenger has left Ber- 
lin for Washington.——Prince Napoleon has appealed to 
the procurator general of France for redress, against the 
officials who took part in his expulsion from France. 
The appeal is made in accordance with the provisions 
of the penal code, and, should it be rejected, he will com- 
mence personal proceedings in the courts against the 
parties concerned, and avail himself of all legal means to 
procure a restoration of his rights as a citizen of France, 
and the punishment of those who have illegally driven 
him from it.—— M. Hauji, one of the chief justices of 
the Empire of Japan, narrowly escaped assassination 
recently. 
wee 


LEGAL NEWS. 
Chancellor Zabriskee, of New Jersey, has returned 


' from Europe. 


The last Pennsylvania legislature passed 1,145 laws, 
of which number only 48 were public. 


A. P. Loring, Esq., who pulled the Harvard “ stroke” 
in the contest with the Oxford four, has been admitted 
to the bar in Boston. 


Ex-Judge Curtis, the senior counsel for Mrs. Fair, is 
said to have received the sum of $8,000 for his services 
in her behalf. 


Governor Parker, of New Jersey, has appointed Hon. 
John C. Rafferty judge of the common pleas court of 
Hunterdon Co. in that State, to fill the vacancy occa- 
sioned by the death of Judge Voorhies. 


It issaid that as soon as congress meets a commission 
will be appointed to take evidence with regard to dis- 
tributing among the claimants, the sum awarded at 
Geneva. 


The statue of Hon. Edwin Bates (attorney-general 
of the United States during a portion of Mr. Lincoln’s 
administration), which was ordered by the city of St. 
Louis some time ago, has just been completed by the 
Ames works at Chicopee, Mass. 
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DEGREES OF NEGLIGENCE. , 


The faculty of generalization and definition which 
resides in modern mind is making itself felt and seen 
not only in physics, philosophy and biology, but in 
all the professions and departments of life. The 
habits of thought which once belonged only to a few 
leading minds, to Plato, Aristotle, Newton, Kepler, 
Galileo, Leibnitz, Kant, Bacon, Grotius and Descartes, 
have become the habit of many — the characteristic of 
an advanced humanity. The legal profession, among 
the others, is actuated by the desire to place in 
definitive form the results of the experience and 
reflection of the ages. To systematize and define is 
the natural tendency of the juridical mind of the 
present, and this tendency is manifesting itself in the 
growing desire, and the increasing necessity, for 
codification. But an essential element of codification 
is the expression of the law in as few plain and com- 
prehensive words as possible. And, when the codi- 
fiers of the future come to place in desirable and 
practical form the accumulated legal wisdom of the 


ages, they will have to consider, among other things, 
the perplexing and much-misunderstood subject of 


negligence. The civil law affirms the existence of 
three degrees of negligence—slight, ordinary and 
gross (culpa levissima, culpa, et culpa lata), and this 
division has been sanctioned by the English judges, 
and fairly incorporated into the common law. But 
of late this distinction has been denied as untenable, 
impracticable and unworthy that broad generaliza- 
tion and definition of which the English mind and 
language are capable. Lord Chief Justice Cockburn, 
in his learned and elaborate opinion, dissenting from 
the Geneva award, after referring to the distinction 
as it existed in the civil law, and the modification 
which it has undergone in the juridical nations of con- 
tinental Europe, continues : 

“The same standard is, in practice, applied in the 
English law. The older authorities, indeed, speak of 
three degrees of negligence, and of gross negligence, as 
being necessary in some cases to found liability; but 
the tendency of modern decisions has been to apply in 
all cases the sound practical rule that, in determining 
the question of negligence, the true test is whether 
there has been, with reference to the particular sub- 
ject-matter, that reasonable degree of diligence and 
care which a man of ordinary prudence and capacity 
might be expected to exercise in the same circum- 
stances.”’ 

This tendency is manifest not only in the later 
decisions of the English courts, but in many of the 
later American decisions. Among the American 
judges who have expressed decided opinions averse 
to the preservation of the old degrees of negli- 





gence are the following: Smith, J., in Perkins v. 
N. Y. Central R. R. Co., 24 N. Y. 196, 206; Suther- 
land. J., in Wells v. N. Y. Central R. R. Co., id. 181; 
Allen, J., in Smith v. N. Y. Central R. R. Co., id. 222, 
241; and Curtis, J., in New World v. King, 16 How. 
(U. 8.) 474. Among the English judges who have 
doubted the existence of any intelligible and prac- 
ticable distinction between the so-called degrees of 
negligence are the following: Denman, C. J., in 
Hinton v. Dibbin, 2 Q. B. 646, 661; Cresswell, J., in 
Austin v. Manchester, etc., R. R. Co., 10 C. B. 454, 474; 
Rolfe, B.,in Wilson v. Brett,11 Mees. & Wels. 113; and 
Willes, J., in Grill v. General Iron Screw Collier Co., 
Law R.,1 C. P. 612. But it is evident that the weight 
of authority and the force of precedent are favorable~ 
to a continuance of the distinctions. And in the 
midst of such a juridical situation it becomes expedient 
to examine the nature of negligence and the grounds 
for the distinctions, 

All writers on the subject agree that it is not a 
positive element; it is a mere omission to do some- 
thing which the law requires; it is a “want of care, 
caution, attention, diligence or discretion in one hav- 
ing no positive intention to injure the person com- 
plaining thereof.” Shearman & Redfield on Negli- 
gence, §2. And, since negligence can be defined 
only as the negation or omission of something, it is 
necessary to inquire what that something is, which is 
negatived or omitted. This is commonly called care 
or diligence, and may be defined to be a certain 
degree of attention and effort in their relation to cer- 
tain circumstances. The amount of attention and 
effort put forth to accomplish any result or to avert 
any injury must always be relative. There is a ratio, 
proportion or correspondence between the thing to 
be done and the mental and physical effort put forth 
to do it. Now, if it be determined what amount of 
attention and effort the law requires for the accom- 
plishment of any given benefit, er the prevention of 
any given injury, this is denominated due diligence, 
and the ratio of diligence to circumstances is fixed in 
this instance. Then, the absence, want or omission 
of this attention and effort would be negligence, or 
the destruction of the ratio between diligence and 
circumstances. And if there is but one kind or de- 
gree of diligence known to the law, then there can 
be but one kind or degree of negligence known to 
the law, for the latter is only susceptible of definition 
by reference to the former. And, since the law 
recognizes the equality of all suitors, and is demo- 
cratic, it would seem to be a desideratum that it 
should not require of one man what it would not of 
another. The formation of an equal and universal 
rule would, therefore, be expected of the law-givers 
of civilized and free peoples, One rule of diligence 
or negligence for one class of circumstances, and 
another for others, would be deprecated by all judges 
and publicists and rejected by the people. And if 
the ratio of diligence to circumstances, or of care to 
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environment, could once be established and formulated, 
jurisprudence would have reached a perfection pro- 
portionate to its importance, complexity and greatness. 
The rule, that due diligence is such attention and effort 
applied to a given case as the ordinary prudent man 
would put forth under the same ciscumstances, seems 
to meet the demands of every conceivable case. The 
corresponding rule, that negligence is the want or omis- 
sion of such attention and effort, must, therefore, meet 
the demends of every case. The ratio of diligence to 
circumstances being thus fixed, the two extremes 
may change to an infinite extent without destroying 
the ratio and without giving rise to what we term 
negligence. The bailee who undertakes the carriage 
of stone for the paving of a street is held to the rule 
that he must use such attention and effort as the 
ordinary prudent man would use under like circum- 
stances, 

The bailee, who undertakes to repair a delicate 
watch, is held to the rule that he must use such 
attention and effort as the ordinary prudent man 
would use under the same circumstances. The con- 
tract of the watchmaker is the same, relatively, as 
that of the hod-carrier. Each contracts to provide 


the reasonable ordinary skill and attention which a 
man in his position would exercise under like cireum- 


stances. The ratio, proportion or correspondence of 
diligence to circumstances, of care to surroundings, 
is fixed and identical. And, in determining a ques- 
tion of diligence or negligence in either case, it would 
be only necessary to apply the same rule to varying 
circumstances and persons, to demand the same ratio 
between varying extremes. And it is not too much 
to assert that all the perplexity and misunderstanding 
on the subject of diligence and negligence are due to 
the habit of confounding the specific acts and cireum- 
stances, which must always vary, with the ratio or 
relation between them, which remains always the 
same. It is true that there may be different ratios 
of effort and attention to the circumstances and to 
the results desired. A man may contract to furnish 
the highest skili, the most perfect means and applian- 
ces, the most assiduous attention in the accomplish- 
ment of a specific end. But, when an individual so 
contracts, there is the element of special or positive 
intention introduced, which takes the case out of the 
category of diligence, and renders such a contract a 
special and extraordinary one. The Jaw never 
requires such a special, positive intention, for it can- 
not be enforced, as being a mental state beyond 
the province of jurisprudence. The want or omission 
of this special, positive intention is a simple mental 
omission or negligence, a negligence corresponding 
to the culpa levissima of the civil law and the slight 
negligence of the common law, which, strange to say, 
has never been, and can never be, recognized in law 
and in fact. Again, it is true that an individual 
may contract to provide only the lowest skill, the 
most imperfect means and appliances, and the least 





attention in the accomplishment of a specified ena. 
But when one so contracts there is the same special 
element of positive intention introduced which re- 
moves the case from the domain of diligence and 
renders the contract a special and extraordinary one. 
The want or omission of such specially low skill, im- 
perfect means and appliances, and small attention, 
must be an intentional failure to supply, an intentional 
omission, which takes the case out of the category of 
negligence; for we have seen that negligence is a 
simple omission without intent. And yet this corre- 
sponds to the culpa lata of the civil law and the gross 
negligence of the common law, which, we believe we 
are justified in saying, has never been practically 
recognized in law or in fact. It may not be 
impertinent in this connection to notice the doctrine 
of comparative negligence, which has found favor in 
the courts of some of the United States (particularly 
in Illinois), and is, so far as we have examined, a 
novelty in jurisprudence. The supreme court of Illi- 
nois (to take a characteristic case), in Chicago & Alton 
R. R. Co. v. Pondrom, 51 Ill. 333, says: “It has long 
been the settled law of this court * * * to com- 
pare the negligence of both parties, and even if the 
plaintiff is guilty of negligence, which is slight as com- 
pared with that of the defendant, he may recover.” 
And it was held, that where a person traveling on a 
railroad car permits his arm to rest on the base of the 
window, and slightly project outside, and thereby 
has his arm broken in passing a freight train, the 
negligence of such person is slight compared with the 
negligence of the company, and a recovery can be had 
by the injured passenger. But an examination of the 
case shows that the theory of comparative negligence 
was not essential to the decision of the question pre- 
sented; for the court is not quite sure that it was 
negligence for the passenger so to sit with his arm 
upon the window-sill, and refers to Spencer v. The Mil- 
waukee & Prairie Du Chien R. R. Co., 17 Wis. 487, 
wherein it was held, that a passenger sitting in the 
manner described is not wanting in ordinary care and 
prudence. And it is believed that an examination 
of all the Illinois cases, upon the subject of compara- 
tive negligence, will reveal the fact that the distine- 
tions drawn by the court and the comparisons made, 
were purely theoretical, and that the result in each 
case would not have been different had they applied 
the one inflexible rule of due diligence, or the want 
of it, according to the circumstances. 

This whole subject of diligence and negligence 
becomes highly simple, practical and rational, when 
the rule, as laid down by Lord Chief Justice Cock- 
burn, is accepted and applied. The juridical mind of 
the age is ready for this broad, simple principle in 
jurisprudence, and it only remains for courts and 
codifiers to disregard the old degrees of negligence, as 
they are called, and adopt the results of human ex- 
perience and thought as embodied in the formula 
evolved. 
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THE PROVISIONAL REMEDIES OF THE NEW 
REVISION. 


Chapter seven of the third part of the draft revis- 
ion of the statutes issued by the commissioners is 
devoted to the subject of “provisional remedies ;” 
one of the most interesting and important to which 
their attention has thus far been directed. We do 
not purpose at this time to go into that thorough and 
critical examination of the revisers’ work which the 
importance of the subject might seem to demand, 
but to confine ourselves to a brief notice of some of 
the salient points. 

It is undoubtedly true that the revisers ought not 
to change the language, classification or_arrangement 
of the Code, except for good and sufficient reasons, 
and especially ought they to retain the old phrase- 
ology where its meaning has been settled by the 
courts. The latter they expressly declare that they 
have taken care to do, and we may presume they 
have been equally careful in the former regard. We 
notice in several instances the declaration, in effect, 
that certain changes or innovations were desirable, 
but that they could not be made without “trans- 
gressing the rules which we (the commissioners) 
have adopted for our guidance.” Those rules are not 


certainly so immutable as were the laws of the Medes 


and Persians, and if there be good and substantial 
reasons for making a change, and it comes within the 
power of the revisers under the statute, we see no 
reason why the “rules” should stand in the way. 
The first noticeable change in the chapter before 
us is the omission of “claim and delivery” from 
among the provisional remedies, concerning which 
omission the commissioners say: “ As the proceeding 
to replevy personal property can be taken in only 
one species of action, the provisions relating thereto 
are omitted from this chapter, and will be placed with 
the others relating exclusively to that action in chap- 
ter fifteenth.” This change is not to be regretted if 
it lead to a restoration of that excellent word “ reple- 
vin,” and rid us of the bungling title now in use. 
Chapter seven is divided into four titles, to wit: 
“Title I. Arrest pending a civil action and proceedings 
thereupon. Title II. Injunctions. Title III. Attach- 
ments against property. Title IV. Other provisional 
remedies; general and miscellaneous provisions.” 
Under the title “ Arrest,” the commissioners have 
first attempted to remove the doubt as to the neces- 
sity of “inserting in the complaint the allegations 
upon which depend the right to arrest the defendant, 
and the consequences, if they are inserted, of failing 
to prove them at the trial.” To accomplish this they 
have remodeled section 179 of the Code, and divided 
it into two sections. The first of these sections con- 
tains the cases where the right to the order of arrest 
arises from the nature of the action, or is co-extensive 
with the right to recover judgment, as in actions for 
fines, penalties, injuries to person, character or prop- 





erty, fraud or deceit, etc. Under this section it must 
appear from the complaint that the action is brought 
for the causes specified. The other section is divided 
into five subdivisions, and includes cases where the 
right to arrest depends upon facts extrinsic to the 
cause of action. The phraseology of the existing law 
is very generally retained, the changes being mainly 
additions of words and sentences. We have exam- 
ined this matter sufficiently carefully to be convinced 
that the changes of the revisers are for the better, 
and much for the better. Their arrangement is logi- 
eal and clear, and will remove most of the doubts 
which have clustered around section 179 of the Code. 

The most interesting change, in some respects, 
made by the commissioners, is the fifth subdivision 
of the second section, above referred to (§ 539), 
wherein they have attempted to “ provide a substi- 
tute for the writ of ne exeat.” The history of this 
writ, in this State, for the last quarter of a century, 
has been rather interesting. The framers of our 
Code, when they provided that “no person shall be 
arrested in a civil action except as provided by this 
act,” imagined that the writ of ne eweat was thereby 
abolished, as they have expressly declared in a note, 
but the supreme court of the State has not coincided 
with their views, and have held, time and again, that 
the writ was still in existence and allowable. On the 
other hand, the superior court of New York city has, 
quite uniformly, held that the writ was abolished by 
section 178 of the Code. It has always seemed to 
us, however, that the supreme court had the best of 
the argument, and so it at one time seemed to our 
court of appeals, for, some two or three years since, 
in a letter from one of the judges of that court to the 
writer of this, it was stated that, when the case of 
Johnston v. Johnston, 25 How. 181, was before that 
court, the question was exhaustively argued, and an 
opinion written and concurred in by the court sus- 
taining the writ, but it was finally concluded to 
decide the case on another point. Whether the 
present commissioners have been more successful 
than their predecessors may be a matter of doubt. 
Their provision is as follows: 

“5, Where it appears, from the complaint, that the 
relief demanded consists, wholly or partly, of a judg- 
ment requiring the performance of some act, the neg- 
lect or refusal to perform which would be punishable 
by the court as for a contempt; and, by allegation ex- 
trinsic to the complaint, that the defendant is not a 
resident of the State, or, being a resident, intends to 
remove therefrom by reason of which non-residence 
or removal, there is danger that a judgment, or an in- 
terlocutory order for the performance of such act will 
be rendered ineffectual.” 

Does this provision really abrogate the writ of ne 
exeat? To be sure section 537 of this chapter pro- 
vides that “no person shall be arrested in a civil 
action * * * except where an authority to arrest 
him is expressly conferred by the terms of some 
statute; but the provision of the Code was equally 
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explicit, and yet the writ is granted thereunder. The 
fact is, that a writ or order of ne exeat is not a writ 
or order of arrest, but is rather in the nature of an 
injunction for the compliance with which instant 
security is required, or, in default thereof, a committal 
to jail as for a contempt. The above-quoted pro- 
vision does not cover all the cases in which a writ of 
ne exeat is allowable, and should an extraneous case be 
presented, after the adoption of the revision, would 
not a troublesome question arise? We simply wish 
to call the attention of the commissioners to this 
matter, with the full faith that their final determina- 
tion of the matter will be sound. 7 

Then, again, it seems to us that there is room for 
question about the phraseology of the section quoted. 
It reads: “ Where it appears * * * that the de- 
fendant is not a resident of the State, or, being a resi- 
dent, intends to remove therefrom,” etc. We have 
never supposed that the matter of residence had any 
bearing upon the question of ne exeat. We imagine 
that a man may be a non-resident, and yet intend to 
remain within the State for years. In such a case a 
writ of ne exeat is clearly not allowable. The expres- 
sion just quoted is modified by the phrase “ by reason 
of which non-residence * * * there is danger,” 
etc. But what has non-residence to do with the 
matter any way? The object of the writ is to keep 
a man in the State, whether he be a resident or a non- 
resident. Again, it may be questionable whether the 
expression “intends to remove therefrom” is not 
objectionable. It certainly would be if not modified 
by what follows, fora man may intend to leave the 
State at some time far in the future, and that intent 
be no ground for an arrest or ne exeat, For our part 
we prefer the term “about to depart therefrom,” in- 
dicating a present intention. 

Section 541 is also new, and provides that a foreign 
judgment for the same cause of action shall not affect 
the right of arrest. This provision was rendered 
necessary by reason of the present conflict of opinions 
thereon. Two sections have also been added, pro- 
viding, that, upon a motion to vacate an order of 
arrest, the truth of the allegations of the complaint, 
essential to sustain the order, shall not be deter- 
mined as a question of fact, but that the truth of 
allegations, extrinsic to the complaint, shall be so 
determined. These provisions were rendered neces- 
sary by the conflict of decisions on the subject. The 
foregoing, with a substitute for section 191 of the 
Code, specifying more particularly when bail are 
exonerated, constitute the chief changes proposed in 
this title by the commissioners. Almost every sec- 
tion, however, has been more or less altered, either 
verbally or by the addition of provisions rendercd 
necessary by the decisions. 

The modifications of the law relating to injunctions 
are comparatively slight, the revisers declaring that 
they “have been unable to devise any material 
amendments which would correct the evils which 





exist, without transgressing the limits prescribed to 
our action.” 

The first important amendment is the separation 
of section 219 of the Code into two sections; one 
providing for an injunction, where the right to an 
injunction is co-extensive with the right to recover 
judgment, and the other, where the right to an 
injunction depends on extrinsic facts. By the latter, 
the threat or intention to remove or dispose of prop- 
erty must occur during the pendency of the action, 
and must be with intent to defraud the plaintiff, 
instead of creditors, as now, and the case must not 
be one where an attachment could be granted. These 
amendments will dispose of two or three questions 
that have vexed the courts. It is also provided, in 
section 594, that, where an injunction is granted 
without notice to the defendant, it shall contain an 
order to show cause, within ten days, why the order 
should not be continued. Section 595 makes pro- 
vision for the manner of serving the order. The 
provisions of 2 R. 8. 188, relating to security on stay- 
ing proceedings at the various stages of an action, 
have been incorporated with necessary amendments. 
A new section has been added, defining “finally 
decided,” as used in the undertaking given on pro- 
curing an injunction. Some other valuable amend- 
ments have been made, but we have not space to 
present them. 

We regret that the commissioners have not felt at 
liberty to propose an amendment which would render 
impossible the evils frequently growing out of ex parte 
injunctions. There are three methods of doing this: 
1. By providing that ex parte injunctions shall be 
granted only by one judge in each district or depart- 
ment; that judge to be selected by the other judges; 
or, 2. By providing that each ex parte injunction 
shall contain a provision that the party enjoined may 
apply, upon two days’ notice to vacate it; or, 3. By 
providing that an ex parte injunction shall never be 
granted. The latter seems to us the surest and 
wisest plan. To be sure, it may sometimes occur that 
the delay in giving notice would work injury to the 
plaintiff, but such cases are rare, and the good result- 
ing from such a course would greatly overbalance the 
evil. 

We have not the space now to speak of the attach- 
ments and receivers, but we hope to do that shortly. 


—-—- #>oe -———_ 


CURRENT TOPICS. 

Mr. Lamon, in his recently published “ Life of 
Abraham Lincoln,” has either been made the victim 
of an old wife’s tale, or else the subject of his biogra- 
phy had looser notions of legal ethics than are usu- 
ally entertained by the legal profession. On page 
327 of that work is an account of Mr. Lincoln’s 
defense of one Armstrong, under indictment for a 
most brutal murder. The evidence against the pris- 
oner was very strong. “But,” says the biographer, 
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“the witness, whose testimony bore hardest upon 
Armstrong, swore that the crime was committed 
about eleven o’clock at night, and that he saw the 
blows struck by the light of a moon nearly full,” etc. 
Here Mr. Lincoln saw his “opportunity.” “He 
handed to an officer of the court an almanac, and told 
him to give it back to him when he should call for it 
in the presence of the jury. It was an almanac of 
the year previous to the murder.” Mr. Lincoln made 
the closing argument for the defense, and, in the 
words of Mr. Lamon, “in due time he called for the 
almanac, and easily proved by it, that, at the time 
the main witness declared the moon was shining in 
great splendor, there was in fact no moon at all, but 
black darkness over the whole scene. In the ‘roar of 
laughter’ and undisguised astonishment succeeding 
this apparent demonstration, court, jury and counsel 
forgot to examine that seemingly conclusive almanac, 
and let it pass without question concerning its genu- 
ineness.” 


In looking over the old English reports, or even 
the early reports of this State, one is continually 
impressed with the progress we have made in the 
reform of judicial proceedings. Here, for instance, 
is a case in Meeson & Welsby’s Reports that illus- 
trates curiously the old practice of “giving color” to 
pleadings. The case is of “trover for an oak tree, the 
property of the plaintiff,” and we learn that the plain- 
tiff, being lawfully in possession in his own right of 
certain goods and chattels, to wit, an oak tree, etc., 
casually lost the same, and that defendant found 
it and refused to give it up, but converted it to his 
own use. The defendant alleged that he was seized 
in fee of a close of land, and, being so seized, cut 
down an oak tree and delivered it to Richard Roe to 
be kept for his use, and Richard Roe delivered it to 
the plaintiff, whereupon the defendant took it out of 
the possession of the plaintiff, as he lawfully might, 
which was the conversion in the declaration men- 
tioned. Now, the real question at issue seems to 
have been as to the property in the land on which 
the tree grew, and trespass quare clausum fregit, the 
proper action to raise the point; but, to gain a tech- 
nical advantage about the affirmative of the issue, the 
plaintiff preferred to pretend that he had casually lost 
the tree, perhaps by dropping it out of his pocket, 
and that defendant had picked it up. The amount 
of valuable time that has been squandered over such 
feeble fictions must have made the father of time 
himself grieve. 


The action of the supreme court of Illinois, in re- 
quiring the publishers of the Chicago Avening Journal 
to show cause why an attachment should not be issued 
against them for contempt, to which matter we alluded 
last week, has called forth some curious remarks from 
our legal contemporaries. The Chicago Legal News 
declares as follows : 





“The liberty of the press to comment freely upon the 
conduct of all our public servants is one of the greatest 
bulwarks of American liberty. We have always exer- 
cised this right, and we always shall, so long as we are 
able to wield a pen, come imprisonment or death. There 
is no court so high but that we will freely censure when 
we think it wrong, and none so low but what we will 
defend when we think it right.” 

Were this from a man we should call it “ buncombe.” 
Is the Legal News quite certain what it is talking about 
when it speaks of “ the liberty of the press,” or does it 
not confound “liberty” with reckless license or irre- 
sponsible abuse? Or is the News prepared to repeat 
that such “comments” as the following, which we 
copy from the Zvening Journal article, are among 
“the greatest bulwarks of American liberty: ” 

“The riff-raff who contributed fourteen hundred 
dollars to demonstrate that “‘ hanging is played out,’’ 
may now congratulate themselves on the success of 
their little game. The money is operating splendidly. 
* * * The courts are now completely in the control 
of corrupt and mercenary shysters — the jackals of the 
legal profession, who feast and fatten on human blood 
spilled by the hands of other men.” 


And now comes the Maryland Law Reporter to tell 
us what it knows about “contempt.” It says: 

*“ As contempt of court is defined by law to be ‘ dis- 
obedience of the rules, orders, or process of a court of 
justice, disorderly, contemptuous, or insolent language 
or behavior in presence of a court, tending to disturb its 
proceedings or impair the respect due to its authority,’ 
it is difficult to see how a criticism in the columns of 
@ newspaper can be classed as contempt in law unless 
the supreme court of Illinois claims omnipresence as 
one of its attributes.” 

Suppose the editor of the Reporter turn to Respublica 
v. Oswald, 1 Dallas, 319, and read the case and opinion. 
It will serve to enlighten him on the law of newspaper 
contempts. There are several similar cases, but that 
one will do. 


The supreme court of the United States has some 
interesting cases upon its docket, or under advise- 
ment. Among the latter is the case of Greer, involv- 
ing the constitutionality of the Ku-Klux law, which 
was argued for the petitioner by the Hon. Reverdy 
Johnson ; also the case of Mrs. Myra Bradwell against 
the State of Illinois, involving the right of a married 
woman, under the fourteenth amendment, to be ad- 
mitted to the bar. Then there is the case of the New 
Orleans butchers, involving the construction of the 
same amendment; and the case of Peerce v. Cars- 
kadon, on the constitutionality of the West Virginia 
test-oath; and a number of others on various con- 
stitutional questions. 


A mode of studying substantive law which is grow- 
ing in favor in England, and is thoroughly established 
on the Continent, is what is called the “historie 
method,” including the study of systems of jurispru- 
dence as wholes, and not simply as parts. Accord- 
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ingly, the legal profession, students and others, have 
the opportunity of listening to lectures in London on 
Hindoo and Mohammedan law, the laws of India, Ro- 
man Law and Legal History. Mr. Bryce, some time 
since, asserted that if of two men of equal ability, who 
were commencing their legal studies, the one were to 
grapple at once with English law, while the other 
devoted his first six months to Roman law, the latter 
would be found at the end of that time to know, be- 
sides his Roman law, as much English law as the 
former. This is undoubtedly true, and is worthy the 
attention of American legal educators. 


- 


The continued ill health of Chief Justice Chase, 
which renders it imprudent for him to attend con- 
stantly to his duties as presiding justice of the supreme 
court of the United States, now in session in Wash- 
ington, calls unpleasantly to mind the fact that the 
late lord chancellor of England was compelled to 
resign on account of physical infirmities. The 
possibility — we might say the probability — that 
the highest judicial officer in this country may be 
forced to lay aside his robes and resign his office 
from sheer physical debility and from causes similar 
to those which led to the resignation of Lord Hath- 
erly, can only be contemplated by the profession with 
reluctance and regret. An accomplished scholar, an 
able jurist, a great judge and an elegant and gracious 
gentleman cannot well be spared from the head ship 
of the judiciary of the nation. 

——_+ oe ——_— 


NOTES OF CASES. 


The supreme court of Massachusetts is usually very 
careful in its decisions, and very correct in its state- 
mient of legal principles. In Warren v. Chapman, 
105 Mass. 87, however, an insufficiency in the facts, 
as presented on the first hearing, led the court to 
make a decision which they afterward were obliged 
to reverse. The cause was a contract on a promissory 
note for $500, made by the defendant, payable to the 
plaintiff or order, on consideration that plaintiff, who 
was a member of a firm, should, acting in his indi- 
vidual capacity, assume and pay the amount of the 
note on a debt of defendant to the firm. The amount 
of the indebtedness, at that time, was $562.85; and, 
as was proved upon the trial, a part of the indebted- 
ness was on account of intoxicating liquors sold in 
violation of law. The verdict was for plaintiff, and, 
on appeal, the supreme court (Chapman, C. J.) sus- 
tained the defendant’s exceptions, and, without 
inquiring how much of the indebtedness was for 
sales of liquor in violation of law, decided that, asa 
part of the consideration of the note was for liquor 
so sold, the whole of’the note was tainted with this 
illegality, and was, therefore, void. On the new trial it 
was developed that the amount of the unlawful sales 
was $58.75, and the amount of undisputed and law- 
fal indebtedness was, therefore, $504.10. But the 





judge before whom the new trial was had, relying on 
the general principle which the supreme court had 
laid down, and finding no especial agreement as to 
the application of the $500 for which the note was 
drawn, directed a verdict for the defendant. On 
appeal the supreme court, Morton, J., said: “When 
this case was before the court at a former term, it 
appeared, for the purposes of that hearing, that a 
part of the original consideration of the note in 
suit was a debt due for intoxicating liquors sold 
in violation of law; and it was held, that the note, 
though made payable to one of the firm to whom 
the original was due, was tainted with the ille- 
gality of the original consideration, and void. But 
the facts presented in this bill of exceptions are differ- 
ent.” The court should have said the facts are more, 
not different. The facts were the same, only the court 
assumed that the consideration was partly void. The 
result was that the court held, at last, that, as the 
amount of the items for goods lawfully sold exceeded 
the amount of the note, the law presumed an appli- 
cation of the amount to the lawful portion of the 
debt, and that therefore this note in suit was valid. 
The head notes to this case present the following 
curious showing: A promissory note given for the 
consideration that the payee will pay the amount of 
it on a debt, a part of which is for intoxicating 
liquors illegally sold, due from the maker to a firm, of 
which the payee is a member, is void (according to 
the first decision of the supreme court). It is no 
defense to an action on a note given in part payment 
of an account, that part of the account is for goods 
sold in violation of law, if the amount of the items 
for goods lawfully sold exceeds the amount of the 
note (according to the second and final decision of 
the court). 


That some kinds of fraud will invalidate a marriage, 
induced thereby, is, undoubtedly, true, but there are 
other kinds of fraud that will not have the same 
effect; among them that alleged in Wier v. Still, 31 
Towa, 107. The plaintiff, a woman, of course, sought 
a divorce on the ground that she was induced to enter 
into the marriage relation with the defendant by his 
false representations as to his character and social 
standing. The plaintiff was not a young and trusting 
maiden, but a mature and experienced widow. The 
defendant came to her house, a stranger, and intro- 
duced himself as one in search of a wife, and, as 
recommended to her in that behalf. She declined. 
Again he came, and again she declined. For the 
third time he came, and this coy widow, like another 
Julia, 

“ Whispering, I will ne’er consent, consented.” 
Soon tiring of the new relation, she brought her 
action, alleging the fraud spoken of. The court, after 
informing the plaintiff that “she must endure the 
hardship her hasty and foolish action has brought 
upon her,” said: “Mere false representations hy one 
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of the parties as to his fortune, character or social 
standing, will not avoid the marriage.” We had sup- 


posed that this principle was established beyond any 
peradventure, but the fact that this plaintiff found a 
lawyer to prosecute her case and argue an appeal 
before the court of last resort, would seem to indicate 
that there are even lawyers ignorant of it. 


——_—_=360——_—_——. 
THE LEGAL TEST OF INSANITY. 


The attempt to establish a legal test of mental dis- 
ease has been as unsuccessful in criminal as in testa- 
mentary cases. In England, from 1826 to 1867, delusion 
was applied as the test in the latter, but it was not 
adopted in the former; and it was not shown how it 
happened that, what was an infallible test of mental 
disease in a man when he disinherited his child, was 
no test of mental disease in him when he deprived his 
child of life. 

It has been held within one hundred and fifty years, 
that the test in criminal cases is, whether the defend- 
ant was totally deprived of his understanding and 
memory, and did not know what he was doing any 
more than a wild beast. King v. Arnold, 16 St. Tr. 695, 
765. This was the original form of the knowledge test. 
In 1800, the attorney-general of England declared that 
this test had never been contradicted, but had always 
been adopted. King v. Hadfield, 27 St. Tr. 1288. Ers- 
kine, in the same case, said: ‘I will employ no arti- 
fices of speech. * * * The attorney-general, stand- 
ing undoubtedly upon the most revered authorities of 
law. has laid it down, that to protect a man from 
criminal responsibilily, there must be a TOTAL depriva- 
tion of memory and understanding. I admit that this 
is the very expression used both by Lord Coke and 
Lord Hale, but the true interpretation of it deserves 
the utmost attention and consideration of the court. 
* * * Delusion, therefore, where there is no frenzy 
or raving madness, is the true character of insanity. 
* * * JT really think, however, that the attorney- 
general and myself do not, in substance, very materially 
differ. * * * In contemplating the law of the coun- 
try and the precedents of its justice to which they 
must be applied, I find nothing to challenge or question. 
I approve of them throughout; I subscribe to all that 
is written by Lord Hale; I agree with all the author- 
ities cited by the attorney-general from Lord Coke.” 
Id. 1309, 1312, 1314, 1318, 1324. The effort of Erskine 
was made with such ‘“artifices of speech,” that the 
court seem to have been mystified. When Lord 
Kenyon, satisfied that the defendant was insane, 
stopped the trial and ordered a verdict of acquittal, 
his remark, that ‘‘ with regard to the law as it has 
been laid down, there can be no doubt upon earth,”’ 
apparently meant as it had been laid down by the 
attorney-general and by Erskine. He seems not to 
have understood that the ancient test was questioned ; 
and yet, tried by that test, Hadfield must have been 
convicted. Hadfield’s acquittal was not a judicial 
adoption of delusion as the test in the place of knowl- 
edge of right and wrong (9 C. & P. 546); it was probably 
an instance of the bewildering effect of Erskine’s 
adroitness, rhetoric and eloquence. 

The common instincts of humanity have abandoned 
the original ‘‘ wild-beast ”’ form of the knowledge test, 
only to adopt others equally arbitrary, though less 
shocking to the intelligence and sensibility of the age. 
Knowledge of right and wrong, in some degree, with 





more or less of explanation and variation, has always 
been, in theory, the test of criminal capacity in Eng- 
land, and generally in this country: the English courts 
have never recognized delusion as the test. They have 
noticed delusion only so far as it destroyed the knowl- 
edge of right and wrong, which is the same as an 
explicit rejection of it as a test. If knowledge of right 
and wrong is the test, it is immaterial whether that 
knowledge be destroyed by disease assuming the form 
of delusion or any other form. 

It isa matter of history that insanity has been for 
the most part a growth of the modern state of society. 
Like many other diseases, it is caused, in a great de- 
gree, by the habits and incidents of civilized life. In 
the earlier and ruder ages, it was comparatively rare. 
Its present extent has been chiefly attained within afew 
hundred years. Until recently, there were no asylums 
for the insane, and no experts devoting their lives ex- 
clusively to the practical study and treatment of the 
disease. The necessary opportunities for obtaining a 
thorough understanding of it did not exist until they 
were furnished by the positions of superintendents of 
asylums and their assistants. Consequently, until 
recently, there was very little knowledge of the sub- 
ject. 

In old books it is often found under the head of 
lunacy. Lord Hale was the first writer who under- 
took to introduce into a law book any considerable 
statement of the facts of mental disease. 1 Hale’s P. C. 
29-32. Not only was he guided by the best medical 
authorities of his day, but he carefully used the lan- 
guage of medical men. Among other current medical 
ideas which he recorded was this: the insanity *‘ which 
is interpolated, and by certain periods and vicissi- 
tudes,”’ ‘‘ is that which is usually called lunacy, for the 
moon hath a great influence in all diseases of the brain, 
especially in this kind of dementia ; such persons com- 
monly in the full and change of the moon, especially 
about the equinoxes and summer solstice, are usually 
in the height of their distemper; ’’ and ‘“‘ such persons 
as have their lucid intervals (which ordinarily happens 
between the full and change of the moon ) in such iuter- 
vals, have, usually at least, a competent use of r “a 
He did not imagine that this medical lunar theory was 
aprinciple of the common law. Lord Erskine, in de- 
livering judgment in Cranmer’s Case (12 Ves. 445, 451), 
said ‘‘the moon has no influence;’’ and the reporter 
inserted this marginal note, ‘“‘In cases of lunacy, the 
notion, that the moon has an influence, is erroneous.’’ 
The reporter may not have distinguished between law 
and fact; but Erskine did not suppose that he was an- 
nouncing his disagreement with Hale on a point of 
law. 

The other causes, symptoms, and tests of mental dis- 
ease recorded by Hale were as clear matters of fact as 
thelunar theory. When he put them in his History of 
the Pleas of the Crown, he merely followed the line of 
the custom that had been pursued by him and all other 
English judges, of giving to the jury their opinion of 
the facts of the cases tried before them. Ante, 416, 
417. In his History of the Common Law, he says of 
trial by jury, ‘‘ Another excellency of this trial is this; 
that the judge is always present at the time of the evi- 
dence given in it. Herein he is able, in matters of 
law, emerging upon the evidence, to direct them; and 
also, in matters of fact, to give them # great light 
and assistance, by his weighing the evidence before 
them, and observing where the question and knot of 
the business lie; and by showing them-his opinion even 
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in matter of fact; which is agreat advantage and light 
to laymen.” 2 Hale’s Hist. Com. Law, 147. 

In King v. Cullender and Duny, 6 St. Tr. 700, there is 
an instance of the positive manner in which judges 
were accustomed to give their opinions to the jury on 
matters of fact. In that case, the defendants were 
tried before Hale for witchcraft; and he instructed 
the jury as follows: ‘“‘ That there were such creatures 
as witches he made no doubt atall. For, First, the 
scriptures had affirmed so much. Secondly, the wis- 
dom of all nations had provided laws against such per- 
sons, which is an argument of their confidence of such 
a crime.” The jury found a verdict of guilty; the 
judge was fully satisfied with the verdict; and, upon 
his sentence, the defendants were executed. The doc- 
trines of insanity and witchcraft stated by Lord Hale 
were held by him incommon with the most enlightened 
classes of the most civilized nations. He was not their 
author, nor was he responsible for them. They were 
equally doctrines of fact; one was no more a matter 
of law than the other; and they are equally entitled to 
oblivion, although the ancient doctrine of insanity out- 
lived the ancient doctrine of witchcraft. 

When we remember that the universal belief in witch- 
craft has been overcome within two hundred years, it 
is easy to understand how the phenomena of insanity 
were long regarded as supernatural. Witchcraft and 
demoniacal possession were accepted as truths taught 
by miraculous inspiration. Cases of insanity were 
found, answering the biblical description of cases of 
demoniacal possession; but the suggestion that any of 
the latter might be cases of mental or physical disease, 
was received as an attack upon the infallibility of the 
scriptures. This state of things discouraged investiga- 
tion, and encouraged the belief that insanity, at least 
in some of its forms, was demoniacal possession. The 
natural causes and operations of cerebral disease were 
mysterious; the theological clouds that encompassed 
it were appalling. 

In a period of ignorance, credulity, superstition, and 
religious terrorism, before there was a science of medi- 
cine, we should not expect to find any scientific or 
accurate understanding of such a malady. Well might 
the boldest shrink from the exploration of a condi- 
tion believed to be, in its origin, beyond the bounds 
of nature, and curable only by the power of exor- 
cism. 

As the ancient theory of diabolism gradually passed 
away, insanity was still attributed to special providen- 
ces, and not to the operation of the general laws of 
health. The sufferers were treated for wickedness 
rather than sickness. Among men of science, the in- 
vestigation of the subject is now disincumbered of all 
theological complications. But this isa modern eman- 
cipation not yet realized by the mass of even the most 
enlightened communities. Very few persons have an 
adequate conception of the fact that insanity is a dis- 
ease. The common notion of it is of something not 
merely marvellous, but also peculiarly, vaguely, and 
indescribably connected with a higher or lower world. 
The insane are generally considered as more than sick : 
and, if they are not spoken of as possessed, their con- 
dition, to the popular apprehension, is still enveloped 
in a supernatural shadow. The Lord Chancellor of 
England declared in the house of lords on the llth 
day of March, 1862, that ‘‘ the introduction of medical 
opinions and medical theories into this subject, has 
proceeded upon the vicious principle of considering 
insanity as a disease.’’ Hansard CLXv, 1297. This re- 





mark indicates how slowly legal superstitions are worn 
out, and how dogmatically the highest legal authorities 
of this age maintain, as law, tests of insanity, which 
are medical theories differing from those rejected by 
the same authorities, only in being the obsolete theories 
of a progressive science. 

It was, for a long time, supposed that men, however 
insane, if they knew an act to be wrong, could refrain 
from doing it. But whether that supposition is correct 
or not isa pure question of fact. The supposition is 
a supposition of fact—in other words, a medical sup- 
position —in other words a medical theory. Whether 
it originated in the medical or any other profession, or 
in the general notions of mankind, is immaterial. It 
is as medical in its nature as the opposite theory. 
The knowledge test in all its forms, and the delusion 
test, are medical theories introduced in immature 
stages of science, in the dim light of earlier times, and 
subsequently, upon more extensive observations, and 
more critical examinations, repudiated by the medical 
profession. But legal tribunals have claimed those 
tests as immutable principles of law, and have fancied 
they were abundantly vindicated by a sweeping de- 
nunciation of medical theories, unconscious that this 
aggressive defense was an irresistible assault upon 
their own position. 

When the authorities of the common law began to 
deal with insanity, they adopted the prevailing medi- 
cal theories. The distinction between the duty of the 
court to decide questions of law, aud the duty of the 
jury to decide questions of fact, was not appreciated 
and observed as it now is in this State. In criminal 
cases, the jury might decide the law as well as the fact. 
Pierce v. The State, 13 N. H. 536; Quincy Mass. Re- 
ports, 558-572; in civil and criminal cases, the court 
gave to the jury their opinion of the facts as well as of 
the law, and the difference between a question of fact 
and a question of law was generally of little or no 
practical importance. When new trials had not come 
into use (3 Bl. Com. 405; Witham v. Lewis, 1 Wills. 55; 
Quincy Mass. Reports, 558; Hilliard on New trials, ch. 
1, §§ 2, 3); when prisoners were not allowed the assist- 
ance of counsel in relation to matters of fact (4 Bl. 
Com. 355; 11 St. Tr. 476; 19 id. 944); and juries were 
punished at the discretion of the court for finding 
their verdict contrary to the direction of the judge 
(4 Bl. Com. 361); the sphere of the court was latitudi- 
narian. The judicial practice of directing or advising 
juries in matters of fact has never been discontinued 
in England. And this practice has carried into reports 
and treatises, on various branches of the law, many 
opinions of mere matters of fact. Without any con- 
spicuous or material partition between law and fact, 
without a plain demarcation between a circumscribed 
province of the court and an independent province of 
the jury, the judges gave to juries, on questions of in- 
sanity, the best opinions which the times afforded. In 
this manner, opinions purely medical and pathological 
in their character, relating entirely to questions of 
fact, and full of error as medical experts now testify, 
passed into books of law, and acquired the force of 
judicial decisions. Defective medical theories usurped 
the position of common-law principles. 

The usurpation, when detected, should cease. The 
manifest imposture of an extinct medical theory, pre- 
tending to be legal authority, cannot appeal for sup- 
port to our reason or even to our sympathy. The pro- 
verbial reverence for precedent does not readily yield; 
but when it comes to be understood that a precedent 
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is medicine and not law, the reverence in which it is 
held will, in the course of time, subside. 

The legal profession, in profound ignorance of men- 
tal disease, have assailed the superintendents of asy- 
lums who knew all that was known on the subject, and 
to whom the world owes an incalculable debt, as vis- 
ionary theorists and sentimental philosophers attempt- 
ing to overturn settled principles of law: whereas, in 
fact, the legal profession were invading the province 
of medicine, and attempting to install old exploded 
medical theories in the place of facts established in the 
progress of scientific knowledge. The invading party 
will escape from a false position when it withdraws into 
its own territory; and the administration of justice 
will avoid discredit when the controversy is thus 
brought to an end. Whether the old or the new medi- 
cal theories are correct is a question of fact for the 
jury; it is not the business of the court to know 
whether any of them are correct. The law does not 
change with every advance of science; nor does it 
maintain a fantastic consistency by adhering to medi- 
cal mistakes which science has corrected. The legal 
principle, however much it may formerly have been 
obscured by pathological darkness and confusion of 
law and fact, is, that a product of mental disease is 
not a contract, a willora crime. It is often difficult 
to ascertain whether an individual iiad a mental dis- 
ease, and whether an act was the product of that dis- 
ease; but these difficulties arise from the nature of the 
facts to be investigated, and not from the law; they 
are practical difficulties to be solved by the jury, and 
not legal difficulties for the court. 

If our precedents practically established old medical 
theories which science has rejected, and absolutely 
rejected those which science has established, they 
might at least claim the merit of formal consistency. 
But the precedents require the jury to be instructed 
in the new medical theories by experts, and in the old 
medical theories by the judge. 

In Queen v. Oxford, tried in 1840, Dr. Chowne testi- 
fied, that he considered doing an act without a motive 
a proof, to some extent, of an unsound mind; that one 
kind of insanity has been well described by the term 
‘lesion of the will; ” that it is sometimes called moral 
insanity; that patients are often impelled to commit 
suicide without any motive; that this state of mind is 
not incompatible with an acuteness of mind and an 
ability to attend to the ordinary affairs of life. Ann. 
Reg. 1840, part 2, p. 262. Lord Denman instructed the 
jury that if some controlling disease was, in truth, the 
acting power within the defendant, which he could not 
resist, he was not responsible, and that knowledge was 
the test. 9C. & P. 545, 546. 

In Queen v. McNaughten, tried in 1843, Dr. Monro 
testified, that an insane person may commit murder 
and yet be aware of the consequences; that lunatics 
often manifest a high degree of cleverness and inge- 
nuity, and exhibit occasionally great cunning in escap- 
ing from the consequences of such acts; that he 
considered a person laboring under a morbid delusion 
to be of unsound mind; that insanity may exist with- 
out any morbid delusion; that a person may be of 
unsound mind, and yet be able to manage the usual 
affairs of life; that insanity may exist with a moral 
perception of right and wrong, and that this is very 
common: Eight experts gave their opinions going to 
show that the defendant had committed the act in 
question under the influence of a morbid delusion 
which deprived him of the power of self-control. 





Their testimony, in substance, was, that the defendant 
was insane; and that knowledge of right and wrong 
was not the test. The medical testimony was so 
strong that the court stopped the trial, and substanti- 


‘ally directed the jury to acquit the defendant, but Ch. 


J. Tindall instructed the jury that knowledge was 
the test. It does not appear how the defendant could 
be acquitted by that test. Ann. Reg. 1843, part 2, pp. 
35, 359. 

In Queen v. Pate, tried in 1850, Dr. Conolly testified, 
“*T have conversed with the prisoner since this trans- 
action, and, in my opinion, he is a person of unsound 
mind; I am not aware that he suffers from any par- 
ticular delusion; he is well aware that he has done 
wrong and regrets it.”” Dr. Monro testified, ‘‘I have 
had five interviews with Mr. Pate since this transac- 
tion, and, from my own observation, I believe him to 
be of unsound mind; I agree with Dr. Conolly that he 
is not laboring under any specific delusion; I think he 
may have known very well what he was doing, and 
have known that it was very wrong; but it frequently 
happens with persons of diseased mind that they will 
perversely do what they know to be wrong.’’ Mr. 
Baron Alderson instructed the jury that knowledge 
was the test. 

In Queen v. Townley, tried in 1863, Dr. Winslow tes- 
tified, ‘‘I think that at this present moment he is a 
man of deranged intellect; he was deranged on the 
18th of November, and I thought still more so last 
night when I saw him the second time.’’ The witness 
was asked, “If the present state of mental derange- 
ment existed on the 21st of August, would it be likely 
to lead to the commission of the act then committed ?’’ 
His answer was, ‘‘ Most undoubtedly; assuming him 
to have been on the 21st of August as he was on the 
18th of November and yesterday, I do not believe 
that he was in a condition of mind to estimate. like a 
sane man, the nature of his act and his legal liability.” 
The witness further testified, ‘‘ He does not appear to 
have asane opinion on a moral point; I have no doubt 
he knows that these opinions of his are contrary to 
those generally entertained, and that, if acted upon, 
they would subject him to punishment; I should think 
he would know that killing a person was contrary to 
law, and wrong in that sense; I should think that, from 
his saying he should be hanged, he knew he had done 
wrong.’’ Dr. Gisborne testified, ‘‘That the prisoner’s 
language implied that he knew that what he had done 
was punishable, but that he (the witness) believed he 
would repeat the offense to-morrow.” Mr. Baron 
Martin instructed the jury that knowledge was the 
test. 

In these cases, the testimony of the experts nega- 
tived the idea that knowledge of right and wrong is 
the test. And the admission of this evidence, coupled 
with the rule given by the court to the jury that 
knowledge is the test, brought the law into conflict 
with itself. Either the experts testified on a question 
of law, or the court testified on a question of fact. 
The conflict was only rendered a little more palpable 
in People v. Huntington, tried in New York in 1856. 
Experts testified, as they have long testified in England 
and elsewhere, that a man without delusion may be 
irresponsible by reason of insanity, for an act which 
he knows to be a crime, the consequences of which he 
understands. One expert. testified that he defined 
insanity as a disease of the brain by which the free- 
dom of the will is impaired, and that almost all insane 
people know right from wrong. The knowledge test of 
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insanity, as laid down by the English judges in their 
opinions given to the house of lords in what is called 
McNaughten’s Case (1 C. & K. 131), was read by counsel 
to the experts; the experts were directly asked their 
opinion of that test, and they testified that they did 
not agree with the English judges on that subject. 
The same knowledge test, as laid down by the supreme 
court of New York (Freeman y. People, 4 Denio, 28), 
was read to one of the experts, and the same kind of 
testimony was repeated. The court instructed the 
jury that knowledge was the test. Report of the trial 
of People v. Huntington, 257, 260, 261, 263, 268, 269, 270, 
271, 447. 

In Com._v. Rodgers, one expert testified that 
insane persons generally know the distinction be- 
tween right and wrong. The opinion of three experts 
was that the defendant was insane; that his reason 
had been overborne by delusion, and an insane and 
irresistible impulse or paroxysm. In coming to that 
conclusion, it does not appear that they were guided 
by the knowledge test; and upon their testimony it 
would seem that, in their opinion, knowledge was not 
the test. The court instructed the jury that knowl- 
edge was the test. In the application of that test to 
the evidence, the court adopted the language of the 
experts in relation to delusion and impulse, intending 
apparently to use delusion and impulse, not as a sub- 
stitute for the knowledge test, or as a modification of 
it, but as an illustration of a process by which the 
knowledge of the wrongfulness of the act might be 
suddenly removed. The jury were unable to under- 
stand the law in the form in which it was stated in the 
instructions; and, after considering the question of 
sanity some time, they came into court and asked 
what degree of insanity would amount to a justifica- 
tion; but the court added nothing to the instructions 
previously given. Report of the trial of Com. v. 
Rodgers, 149-166, 276-278, 281; S. C., 7 Mete. 500. 

It isthe common practice for experts, under the oath 
of a witness, to inform the jury, in substance, that 
knowledge is not the test, and for the judge, not under 
the oath of a witness, to inform the jury that knowledge 
isthe test. And the situation is still more impressive, 
when the judge is forced by an impulse of humanity, 
as he often is, to substantially advise the jury to acquit 
the accused on the testimony of the experts, in viola- 
tion of the test asserted by himself. The predicament 
is one which cannot be prolonged after it is realized. 
If the tests of insanity are matters of law, the practice 
of allowing experts to testify what they are, should be 
discontinued; if they are matters of fact, the judge 
should no longer testify without being sworn as a wit- 
ness and showing himself qualified to testify as an 


expert. 

To say that the expert testifies to the test of mental 
disease as a fact, and the judge declares the test of 
criminal responsibility as a rule of law, is only to state 
the dilemma in another form. For, if the alleged 
act of a defendant was the act of his mental dis- 
ease, it was not, in law, his act, and he is no 
more responsible for it than he would be if it had 
been the act of his voluntary intoxication, or of 
another person using the defendant’s hand against his 
utmost resistance; if the defendant’s knowledge is the 
test of responsibility in one of these cases, it is the test 
in all of them. If he does know the act to be wrong, 
he is equally irresponsible whether his will is overcome, 
and his hand used, by the irresistible power of his own 
mental disease, or by the irresistible power of another 








person. When disease is the propelling, uncontrollable 
power, the man is as innocent as the weapon, the men- 
tal and moral elements are as guiltless as the material. 
If his mental, moral, and bodily strength is subjugated 
and pressed to an involuntary service, it is immaterial 
whether it is done by his disease, or by another man, 
or a brute, or any physical force of art or nature set in 
operation without any fault on his part. If a man 
knowing the difference between right and wrong, but 
deprived, by either of those agencies, of the power to 
choose between them, is punished, he is punished for 
his inability to make the choice, he is punished for 
incapacity; and that is the very thing for which the 
law says he shall not be punished. He might as well be 
punished for an incapacity to distinguish right from 
wrong as for an incapacity to resist a mental disease 
which forces upon him its choice of the wrong. 
Whether it isa possible condition in nature, for a man 
knowing the wrongfulness of an act, to be rendered, 
by mental disease, incapable of choosing not to do it 
and of not doing it, and whether a defendant, in a par- 
ticular instance, has been thus incapacitated, are obvi- 
ously questions of fact. But, whether they are ques- 
tions of fact or of law, when an expert testifies that 
there may be such a condition, and that upon personal 
examination he thinks the defendant is or was in sucha 
condition; that his disease has overcome or suspended, 
or temporarily or permanently obliterated his capacity 
of choosing between a known right and a known 
wrong; and the judge says that knowledge is the test 
of capacity, the judge flatly contradicts the expert. 
Either the expert testifies to law, or the judge testifies 
to fact. From this dilemma the authorities afford no 
escape. The whole difficulty is, that courts have under- 
taken to declare that to be law which is a matter of 


fact. 
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BOOK NOTICES. 


Connecticut Reports, vol. 38, part 1; John Hooker, State 
reporter. 

Mr. Hooker adopts the very excellent plan of issuing 
his reports to those who so desire, in parts, each part 
containing half avolume. This enables the profession 
to procure a portion of the decisions much earlier than 
they otherwise would. The Connecticut Reports are 
among the most valuable that come to our table. The 
cases are frequently on questions of great interest ; the 
arguments are generally able, showing industry, 
acumen, legal attainments and an intimate acquaint- 
ance with the reported decisions in the various States 
and of the English courts; and the judgments of the 
court are, in many instances, replete with legal learn- 
ing and logical reasoning. Add to these excellences 
the work of a careful and judicious reporter, as Mr. 
Hooker is, and we have the essentials of a series of 
reports of real value to every lawyer, either within or 
without the State. 

The part before us was issued some weeks ago. We 
notice a few of the decisions of general interest. In 
Schroeder v. King, p. 78. A leased a house to B for life 
by a lease containing this provision: ‘‘ But only for 
herself to occupy for a residence,’”’ the lease to ter- 
minate in case of breach. B subsequently married a 
man, who, with four children, came to reside with her 
upon the leased premises. Held, that the terms of the 
lease were not violated. 

In Maltbie v. Hotchkiss, p. 80, it was held, that a 
voluntary assignment by a debtor, for the benefit of 
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creditors under a State insolvent law is, prima facie, 
an act of bankruptcy; but is valid unless bankruptcy 
proceedings are instituted within six months there- 
after. 

Cough v. City Fire Ins. Co., p. 181, held, that where the 
charter of an insurance company provided that any 
consent of the company to a double insurance shall be 
“indorsed upon the policy under the hand of the 
secretary,”’ no other evidence of consent was ad- 
missible than the indorsement under the hand of 
the secretary. 

It was held in Forbush v. City of Norwich, that a 
municipal corporation is not liable for damages caused 
by the acts of a voluntary association of firemen, 
enrolled and organized according to the charter and 
by-laws of such corporation, while engaged in extin- 
guishing a fire within the corporate limits. 


~~ National Bankru Register, Vol. VI. Audley W. 
Gazzam and William 8 Shinn, Editors. New York, 1872. 1872. 


It is not too much to say that these reports of bank- 
ruptcy decisions are absolutely necessary to every 
lawyer who practices at all in bankruptcy cases. They 
are issued in weekly parts, and contain the important 
decisions from every district and circuit court in the 
country. Since Mr. Gazzam assumed control of the 
register, its form has been changed to an octavo, and 
we are glad to learn that the first four volumes are 
being reprinted in that form. 


An lia te oman Low. By Archibald Brown. London: 
Stevens & Haynes, 1872. 

It is remarkable how largely the civilized world is 
dependent upon the German mind for every thing that 
is exhaustive and profound in philosophy, history, 
philology, scienceand law. Only last year the juridical 
society of Edinburgh, Scotland, were edified and de- 
lighted by the lectures of Dr. James Hutchinson 
Sterling on the “Philosophy of Law,” in which was 
expounded the system of the German philosopher 
Hegel, as embodied in his great work Die Rechtsphilo- 
sophie. And now Mr. Brown furnises us with this 
“epitome and analysis’’ of the Obligationenrecht of 
Savigny, another German writer. The original work 
consisted of two large volumes, but it has been con- 
densed by Mr. Brown into one small volume. The 
author tells us, that ‘‘in preparing this work he has 
aimed at combining three qualities, namely, the facility 
of the vernacular idiom, the brevity of an epitome and 
the transparency of an analysis, this triple combination 
being calculated precisely to relieve the tripie difficulty 
of a foreign language, a lengthened argument and an 
obscure connection which attend the reader in his 
study of the work in the original.’’ The work of a 
translator and interpreter is one of great difficulty 
under such circumstances. He who would attempt 
such a task must enter into the sanctum sanctorum of 
the original author and make himself entirely familiar 
with his thought, argument and style. That Mr. Brown 
has done this all but perfectly, quite as perfectly as any 
man could have done, an examination of the “‘ analysis 
and epitome ’’ will readily show. It is clear, concise, 
logical, and presents a subject necessarily abstruse, but 
far-reaching in its application, in an admirable and 
desirable form. And since the “ Law of Obligations,’’ 
as seen by Mr. Brown through the eyes of the great 
Savigny, is a part of the system of Roman law, that 





system which is being studied more and more every 
day by codifiers, courts and the profession at large, and 
out of which the code of the future must inevitably 
develop itself, this little work deserves the careful 
attention of the publicist, the jurist and the practi- 


tioner. 
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BOOK NOTES. 

Campbell & Sons of Philadelphia are soon to publish 
“The Juror, being a guide to citizens summoned to 
serve as jurors;’’ an analysia of the Pennsylvania Re- 
ports, by Hon. F. C. Brewster, and Proportional Rep- 
resentation of successive majorities, by Hon. C. R. 
Buckalew. Mason, Baker & Pratt, New York, an- 
nounce the ‘‘Concordance to the Constitution of the 
United States,’”’ by C. W. Stearns. Among the recent 
English publications is Greene’s ‘‘ Outline of Roman 
Law,’ and a “‘Summary of the Principles of a compre- 
hensive measure for the improvement of the Sanitary 
Law,” by Henry W. Ramsey, M. D., F. R. C. S., ete. 
A new edition of the ‘“‘ Corpus Juris Civiles,”” by Thdr. 
Mommsen, has just been issued at Berlin. A New 
York firm has in press ‘‘ An Epitome of Legal Chem- 
istry,’’ intended as a guide to the discovery of poison; 
the examination of fire arms; the analysis of ashes; 
the alteration of writings, etc. ; identification of stains, 
etc., chemico-legally considered by A. Nugent, with 
notes by an American editor. This ought to be an 
interesting book, as the relations of chemistry to law 
are of growing importance. 
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COMMISSION OF APPEALS ABSTRACT. 


CONTRACT. 


1. Rescission of: practice. — Action to recover a bal- 
ance due upon a contract for the sale of iron. The 
goods were known in the market, and the different 
qualities distinguished by numbers. The contract was 
to sell and deliver goods, of plaintiff’s factory, of cer- 
tain numbers. Held, that in an action upon the con- 
tract it was not material whether the goods delivered 
are of equal or inferior quality to those of correspond- 
ing numbers manufactured at other factories, or 
whether they are or are not merchantable. If they are 
the numbers contracted for as manufactured at the 
contractor’s factory, the contract is fulfilled. Beck v. 
Sheldon et al. Opinions by Hunt and Earl, CC. 

2. In executory contracts for the sale of personal 
property, if the vendee deems the article received not 
the one contracted for, to preserve his rights he must 
return it to the vendor, or give him notice of his objec- 
tions to it, and offer to return it. The retention of the 
property, without doing this, after opportunity to as- 
certain the defect, is an admission that the contract 
has been performed. Ib. 

3. In an action tried by the court or a referee, a 
refusal to find a material fact, of which there is legal 
proof, and when there is no proof to the contrary, 
nor proof of facts or circumstances showing its im- 
probability, is an error of law, and if a request so to 
find is made, and there is a refusal and exceptions, a 
proper question is presented for consideration in the 
court of appeals. Ib. 

CORPORATION. 


When, with the assent of any officer of a corporation 
and by his co-operation, the company disposed of all 
its property and business, so that, so far as appears, he 
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has no further duty to perform or service to render, 
there is no basis in law or equity for his claim that his 
salary should continue. The contract as to salary must 
be deemed canceled by the act and consent of the par- 
ties, although the corporation itself is not dissolved. 
The salary allowed to an officer of a corporation is sup- 
posed to be for services rendered by him as such. 
Long Island Ferry Co. v. Terbell. Opinion by Earl, C. 
INSURANCE. 

Action upon an insurance policy.— Defendant issues 
to the plaintiff a policy for one year, covering his goods 
on the first floor of the building 39 Centre street. The 
year being about to expire, and the goods having, in 
the meati time, been removed to an upper story of the 
same building, the plaintiff gave notice to the defend- 
ant of such change of location, paid the renewal pre- 
mium, and received a renewal receipt referring to No. 
39 Centre street and to the former policy, but express- 
ing in itself no restriction as to the first floor of the 
building. 

Held, that it must be presumed the company in- 
tended to give a valid insurance, as to presume the 
contrary would be to impute a fraudulent intent; it 
also intended plaintiff to understand he had received 
such an insurance. The contract of re-insurance, 
therefore, must be construed as covering the goods in 
the new locality, and, in this respect, as modifying the 
original contract. Ludwig v. Jersey City Insurance 
Co. Opinion by Hunt, C. 

PRACTICE. 

In an action tried by a jury where a new trial is 
granted, and the record shows that questions of fact 
were properly before the general term for decision, 
and that the order for a new trial may or could have 
been based thereon, this court will not review it for 
the purpose of reversal. Whether the order was 
granted on questions of fact or of law, must be ascer- 
tained and determined from the record alone without 
resorting to the opinions of the general term. Down- 
ing v. Kelly. Opinion by Lott, Ch. C. 

See Contract, 3. 
SALE OF LAND. 

A contracted to sell B certain real estate; B con- 
tracted to sell the same to C; subsequently, by offering 
a larger price, C induced A not to perform the con- 
tract; C made a tender, under his contract to B; the 
premises were subsequently deeded to him by A. 
In an action by B against C, held, that there being no 
proof of fraud or misrepresentation, C incurred no 
liability to B; the remedy of the latter was upon his 
contract with A. Ashley et al. v. Dizon. Opinion by 


Earl, C. 
TRADE-MARK. 


Action to restrain defendants from using the figures 
“*303"’ upon pens and boxes manufactured by them. 
Plaintiff had for many years manufactured steel pens 
of a peculiar pattern, on which were impressed the 
figures ‘‘303"’ and the words “‘ Joseph Gillott, extra 
fine.”” The pens were put in boxes, with a label on top 
containing the same name and numerals. The pens 
were known and ordered as ‘‘303”" pens. Defendants 
manufactured steel pens closely resembling plaintiff’s 
pens in every particular; on these were stamped “303” 
and “‘Esterbrook & Co., extra fine.’’ They were put 
up in boxes similar to those used by plaintiff, with a 
similar label, except “Getetecett & Co.,” instead of 
“Joseph Gillott.” 





Held, that plaintiff had acquired the right to the 
exclusive use of those figures as a trade-mark, and was 
entitled to the relief sought. A manufacturer has the 
right to distinguish the goods manufactured by him 
by any peculiar mark or device he may select and adopt, 
by which they may be known as his in the market; and 
he is entitled to the protection of a court of equity, in 
the exclusive use of the peculiar marks or symbols ap- 
propriated by him, designating or indicating the true 
origin or ownership of the article to which they are 
affixed. Gillott v. Esterbrook etal. Opinion by Lott, 
Ch. C. 


++ 
wor 





GENERAL TERM ABSTRACT. 
THIRD DEPARTMENT.—JUNE TERM, 1872. 
(Concluded.) 


HABITUAL DRUNKARD. 

A mortgagee, proceeding to foreclose his mortgage 
by advertisement upon lands of an habitual drunkard, 
his proceedings were stayed by order of the special 
term, upon the petition of the drunkard’s committee, 
and upon the ground that proceedings for foreclosure 
could not be instituted against property of an habitual 
drunkard without leave of court. 

Held, by the general term, that the order was right. 
Order affirmed. Matter of Judson W. Parker, an habitual 
drunkard. 

. HUSBAND AND WIFE. 

Action against a married woman to recover for the 
price of groceries sold her by plaintiffs. It appeared 
that she was living with her husband while the groceries 
were furnished her. There was evidence tending to 
show that when she procured the goods she represented 
to plaintiff that she was responsible, and that she was 
engaged in keeping boarders. But this was contra- 
dicted. The plaintiff’s evidence also tended to show 
that defendant did keep boarders in fact; but the evi- 
dence on the defendant’s part tended to show that she 
kept them under the direction and by the authority of 
her husband. It was proved that the groceries went 
to feed the boarders and her family. It was also 
proved that defendant owned a house and lot. The 
action was tried before a justice of the peace, who gave 
judgment for the plaintiff. This was reversed by the 
county court on appeal. 

Held, by the general term, that, upon the facts as 
established by the finding of the justice, the plaintiffs 
were entitled to recover. Judgment of the county 
court reversed, and that of the justice affirmed, with 
costs. Sweet et al. v. Snyder. 


MILITIA. 


Certiorari to review proceedings of a battalion court 
martial of the New York State National Guard. The 
relator was charged with being absent from certain 
drills and parades, while a private in the 83d regiment. 
When brought before the court martial he said, stating 
it as a defense, that he was not a member of the regi- 
ment. The only evidence upon the question of his 
membership was the certificate of a captain of the 
regiment headed as follows: ‘I hereby certify that the 
following is a just and true account of the delinquents 
and delinquencies in this company to the 5th day of 
October, 1871." Then, among a list of similar delin- 
quencies, appeared the following: ‘“‘ John A. Pangburn, 
private, Sum. street, Schenectady, 8 company drills; 
regimental, May 30 and Sept. 26, 27 and 28; company 
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drills, Feb. 4, March 4, April 1, May 6, June 3, August 
1, Sept. 2 and 23;’’ and the whole was signed by the 
captain. The relator was fined and imprisoned. 

Held, by the general term, that the captain’s certificate 
was not evidence of the relator’s membership, by virtue 
of section 139 of the military code (chap. 80, Laws 1870) ; 
that, therefore, the return did not show that the court 
martial had acquired jurisdiction. Proceedings re- 
versed. The People ex rel. Pangurn v. Garling. 


PLEADING. 


1. Appeal from an order overruling a demurrer to a 
complaint. The complaint averred that a judgment 
had been recovered by plaintiff against defendants 
Hoag and Batty, in the supreme court, January 24, 
1871. That an execution had been issued and returned 
unsatisfied. That the judgment was recovered upon a 
debt due March 1, 1866. That April, 1866, defendant 
Batty conveyed to defendant Carpenter and one 
Griffin certain real estate, with intent to defraud his 
creditors, and that Carpenter and Griffin knew of such 
fraudulent intent. That October, 1866, Carpenter and 
Griffin conveyed a portion of said real estate to a bona 
fide purchaser. That all the rest of such real estate 
had been taken by the creditors of Hoag and Batty. 
That, in 1869, Griffin obtained his discharge as a bank- 
rupt in the district court of the northern district of 
New York. That Carpenter took all the partnership 
property, and assumed the partnership debts of the 
firm of Griffin and Carpenter, before Griffin filed his 
petition in bankruptcy, Griffin was not made a party. 
The complaint asked that the deed to Griffin and 
Carpenter be declared void, and that Carpenter ac- 
count. 

Held, by the special term, overruling the demurrer, 
that the supreme court, being of general jurisdiction, 
the averment of a recovery there is good without using 
the word “duly,” that Griffin was not a necessary 
party. The gravamen of the complaint is fraud, and 
a tort-feasor cannot set up the non-joinder of his 
co-wrong-doer. That the averment that Carpenter 
took the partnership property and assumed the debts 
shows a good excuse for the non-joinder of Griffin, 
and every thing in regard to Griffin’s discharge may 
be rejected as surplusage. Were the action to set aside 
the conveyance, Griffin would be a necessary party; 
but it is not; it is for a money judgment. 

Held, by the general term, that the decision was 
right. Order affirmed, with costs. Snell v. Hoag, Batty 
& Carpenter. 

2. Equitable action.—Appeal from a judgment entered 
upon the report of a referee dismissing plaintiff’s com- 
plaint. The action was commenced by a money sum- 
mons. The complaint alleged that April 1, 1860, 
plaintiff and defendant entered into an agreement, by 
parol, for the sale of a parcel of land by plaintiff to 
defendant, for the price of $600, payable at any time 
within ten years, with annual interest; and upon pay- 
ment of which plaintiff was to convey, etc.; that de- 
fendant entered into possession under such agreement 
and so continued in possession until the beginning of 
the action, and made payments, so that May 10, 1870, 
there was due but $196.34. That May 10, 1870, plaintiff 
tendered a deed and demanded payment of that sum, 
and it concluded by demanding judgment for $196.34, 
with interest from May 10, 1870, which was the same 
amount for which judgment was demanded in the sum- 
mons. Defendant answered without moving to set 
aside the complaint. The answer for the defense 





admitted all the material allegations of the complaint, 
but alleged that the purchase price was to be paid 
within fourteen years instead of ten years. Fora 
second defense it alleged payment. At the trial plain- 
tiff offered to prove the contract stated in the com- 
plaint by oral testimony, but the referee ruled that 
the action was at law and not in equity, as appeared 
from the summons and complaint, that, therefore, paro] 
proof would not sustain the action; and he excluded 
the evidence, and the plaintiff offering no other evi- 
dence, dismissed the complaint. The general term 
reversed the judgment and ordered anew trial. Co- 
bine v. Forsyth. 

8. Admissions in pleading.— Action of ejectment. 
The complaint was in the usual form. The answer 
was, first, a general denial. For second defense it 
alleged that, prior to December 23, 1868, one Nevins 
had foreclosed a mortgage given by defendant upon 
the land, and bought it in, and it then proceeded to 
set up facts entitling the defendant to equitable relief, 
and demanded judgment accordingly. The plaintiff 
replied, first, admitting the mortgage and foreclosure, 
and denying every thing else; secondly, alleging fraud 
to defeat the equitable defense. Upon the trial, before 
a referee, plaintiff proved a deed from Nevins to 
Orrin Twombly of December 23, 1868, and one from 
Twombly to plaintiff, January 18, 1870, and that de- 
fendant was in possession January 22, 1870. Defendant 
moved to dismiss the complaint upon the grounds that 
no title was shown in plaintiff, and that, if the second 
defense was to be taken as an admission, the whole 
must be taken together, and the defendant was entitled 
to the affirmative relief prayed for. This was denied. 
Defendant then offered to prove a deed to himself in 
1863, and that he had been in possession ever since 
claiming title. This was excluded. Defendant then 
rested, and plaintiff had a report and judgment. The 
general term reversed the judgment and ordered a 
new trial. Twombly v. Johnson. 


PRACTICE. 


Calendar practice: certiorari.—In this case the writ 
was made returnable the first day of the term. Before 
its return the relator served printed copies of it, and 
the usual notice of argument for the same term, and 
had the case placed upon the calendar. When reached 
in its order, the respondent moved to strike the case 
from the calendar. 

Held, by the general term, that the return having 
been filed the first day of the term the court had ac- 
quired jurisdiction; that the case must be presumed 
to be regularly upon the calendar, and the respondent, 
having omitted to make his motion upon the regular 
motion day, had waived his right to take advantage of 
the irregularity in the service of the notice of argument 
before the filing of the return. The People ex rel. New 
York and Troy Steamboat Co. v. The City of Troy et al. 


PRIVATE ROADS. 

Certiorari to review the decision of referees appointed 
by the county judge under Laws of 1860, chapter 468. 
Application had been made by one Cook, under 1 R. 8. 
517, and chapter 174, Laws of 1853, for the laying out of a 
private road for his use through relator’s lands. One 
jury found in favor of the application, and assessed 
damages to the relator at $300. The relator appealed, 
and, at the hearing before the referees, gave notice of 
his intention to use said road; but it did not appear 
whether he had signified such intention before the 
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jury. The referees gave relator the right to use such 
road, and reduced the damages to $275. 

Held, by the general term, that relator had not sig- 
nified his intention in time, within 1 R. 8. 517, section 79. 
Proceedings reversed so far as they reduced the dama- 
ges and gave relator the use of the road; otherwise 
affirmed, without costs. The People ex rel. Northrup v. 
Burrows and others, referees. 


RAILROADS. 


1. Certiorari to review an assessment by the local asses- 
sors of Troy; the relator was incorporated under the 
general act January, 1866; by chapter 334, Laws 1866, 
it was substantially enacted that the relator should not 
lay any track without consent of the city of Troy. 
May, 1866, the common council of Troy passed an 
ordinance permitting relator to construct and operate 
its roads, but reserving the power to direct the removal 
of its track from any streets and to change the same, 
and to repeal, revoke and modify the ordinance; the 
relator built and operated its road through Congress 
street, among others. The common council, in June, 
1871, passed an ordinance, which became operative 
June 25, 1871, directing the paving of Congress street, 
but the local assessors did not make the apportionment 
of the expense until July 15, 1871, and by the charter 
of Troy, chapter 598, Laws 1870, they were required to 
do so within fifteen days after an improvement should 
be ordered by the common council. Among others, 
they assessed the relator. 


Held, by the general term, that the relator had a fran- 
chise, and not a license merely, and that its property 
was subject to assessment, that the statute, requiring 
the local assessors to make the apportionment within 


twenty days, was directory merely. Proceedings 
affirmed, with costs. The People ex rel. The Troy and 
Albia Horse Railroad Co. v. The Local Assessors and 
the Chamberlain of the city of Troy. 

2. Certiorari to the county judge of Schuyler county, to 
review his order declining to appoint commissioners to 
issue bonds for the town of Tyrone, in behalf of the 
Sodus Bay, Corning and New York Railroad Co. It 
appeared that the names of certain of the petition- 
ers had been written, not by themselves, but by 
others at their request, and it did not appear whether 
or not they had been so written in the presence of the 
petitioners. Ifthese names were rejected, there would 
not be the necessary majority. 

Held, by the county judge, that signatures, written 
by others than the petitioners themselves, are not 
effectual, unless written in the petitioners’ presence. 
People v. Smith, 45 N. Y. 783; People v. Hulbert, 46 id. 
110. That all necessary jurisdictional facts must be 
proved, and, therefore, where it appears that the names 
were signed by others than the petitioners, it will not 
be intended that it was done in their presence, but 
that must be proved; and he declined to appoint the 
commissioners. 

Held, by the general term, that the decision was 
right. Proceedings affirmed, with costs. The People 
ex rel. Heald v. Freer, County Judge of Schuyler county. 


RECEIVER. 


An action was brought by a devisee against the exec- 
utrix and others, praying for an accounting and dis- 
tribution and the removal of the executrix. Upon 
plaintiff’s motion at special term, made upon affidavits 
tending to show that the executrix was wasting the 
assets, the court appointed a receiver, pending the 





action, of the whole estate. Upon appeal, held, by the 
general term, that the order was appealable and that 
it was a proper case for the appointment of a receiver. 
Turner et al. v. Crichton et al. 


STATUTES. 


1R. 8. 517,879. See Private Roads. 2R. 8. 513, § 29. 
See Summary Proceedings. 1853, Chap. 174. See Pri- 
vate Roads. 1868, Chap. 828, §2. See Summary Pro- 
ceedings. 1870, Chap. 174 (Charter of Troy). See Rail- 
roads. 1871, Chap. 80 (Military Code). See Militia. 


SUMMARY PROCEEDINGS. 


Certiorari to the county judge of Rensselaer county 
to review proceedings before him under 2 Revised Stat- 
utes, 513, to dispossess the relator from certain premises 
in the city of Troy. The proceedings were instituted by 
the city of Troy as landlord. The affidavit upon which 
the summons issued was made by the mayor of the city 
of Troy, and the summons and affidavit were served 
upon the relator’s general agent. The county judge, 
after hearing upon the merits, issued his warrant to 
remove the relator. Held, by the general term, that 
the affidavit was made by the proper person under 2 
Revised Statutes, 513, section 29, and that it was prop- 
erly served under chapter 828, Laws 1868, page 1930, 
section 2. The People ex rel. New York and Troy 
Steamboat Co. v. The City of Troy et al. 


WILL. 

Action for the construction of a will, section one of 
which was as follows: ‘I give to each and all my rela- 
tions the same share or proportion each one would have 
been legally entitled to from my real and personal 
estate if this instrument had not been made, and I had 
died intestate.’’ Section two appointed an executor, 
with power to sell, and proceeded as follows: ‘‘ And I 
hereby order and direct that he do sell all my real 
estate at public or private sale, as to him shall seem 
best, within one year after my death, and divide the 
proceeds thereof as above set forth.”’ It was claimed by 
the appellant that the real estate was converted into 
personal property by the second section, and should be 
distributed accordingly. Held, by the general term, 
that the personal property must be distributed under 
the statute of distribution; but that the real estate did 
not become personal property under the provisions of 
the will, and its avails must be divided among the heirs 
at law according to the statute of descents. Freer etal. 
v. Hasbrouck et al. 

——__+ eo —__ 


UNITED STATES SUPREME COURT CALEN- 
DAR. 


The following cases have been thus far argued before 
the supreme court, at its adjourned session commencing 
on the 28th ult. 

175. Jenkins v. McClellan. Error to the circuit court 
for the northern district of Illinois. 

177. Philpot et al. v. Ozimirieger. Error to the cir- 
cuit court for the northern district of Illinois. 

178. Lynde v. County of Winnebago. 

179, 180. Dirst v. Morris. Error to the circuit court 
for the northern district of [linois. 

183. Waterman v. United States. Error to the cir- 
cuit court for the northern district of Illinois. 

185. Gregg v. Moss. Error to the northern district 
of Mlinois. 

187. Erskine v. Hohnbach. Error to the circuit court 
for the eastern district of Wisconsin. 
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188. United States v. Powell & Hildebrand. Error 


to the circuit court for the middle district of Ten- 
nessee. 

191. Douglass v. Corcoran & Riggs. Appeal from the 
supreme court of the District of Columbia. 

192. Prout v. Roby. Appeal from the supreme court 
of the District of Columbia. 

193. Fowler v. Rapley. Appeal from the supreme 
court of the District of Columbia. 

196. Cross v. United States. Appeal from the court 
of claims. 

202. Turner v. Smith. Appeal from the supreme 
court of appeals of Virginia. 

205. Davis, governor of Texas, et al. v. Gray, receiver 
of the Memphis & El Paso and Pacific Railroad Co. 
Appeal from the circuit court for the western district 


of Texas. 
—_oe___—_——_ 


CORRESPONDENCE. 
‘More ABouT A GREAT Law Svlt.” 


To the Editor of the Albany Law Journal: 

Dear Srr— We read your article in the JouRNAL of 
the 26th of October, ‘“‘More about a great law suit,’’ 
with much interest, as we had previously done several 
articles upon that and kindred subjects with which the 
name of Mr. Field was specially associated. Having 
known something of this gentleman for several years, 
und feeling somewhat interested in the good name of a 
profession in which he holds so prominent a rank. we 
have been anxious to ascertain two or three facts to 
help us to form a conclusion upon how far he is obnox- 
ious to the censure which has been so liberally bestowed 
upon him. We presume upon your knowledge and 
impartiality to ask you to solve ourdoubts. We begin 
then by saying that we know nothing of the New 
York Code and very little of the standard which the 
bar of that city have set for its members in the conduct 
of their cases. And this must be our apology if our 
inquiries betray our ignorance of what we might be 
presumed to understand. 

In the first place is there any fixed scale of fees which 
a lawyer may accept from his client for any given 
amount of skill or service? And, if the client is satis- 
fied, whose business is it to criticise or complain? 

Is it required of a party to a law suit in the good city 
of New York that he should bring a certificate of good 
moral character? And, if he is so unfortunate as to 
suffer from a bad reputation, is he thereby rendered an 
outlaw and denied the privileges of maintaining his 
rights, whatever they are, in court? 

If, in prosecuting those rights or defending against 
attacks made upon him by others, he requires the aid 
of counsel, does a respectable advocate forfeit his 
claims to social and professional standing by lending 
his professional services to such a client? 

If having engaged in behalf of such a client, has the 
counsel a right to use the forms of process which the 
law of the State has provided and prescribed for all 
suitors in court? And, is he to be censured and con- 
demned because, in doing this, he exhibits learning, tact 
and skill which trouble and annoy his opponents? 

Is the counsel in an action in court amenable for 
the honesty or good conduct or right decisions of the 
judges whom the people see fit to elect and put to pre- 
side in the court to which his client resorts, in confor- 
mity with law under which the people in the State 
live? 
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Or is it wise and expedient for the people or the bar to 

discourage a fearless exercise of duty on the part of an 

advocate for his client, which has so often been the 

means of protecting the weak against the strong, and 
saving the innocent from the doom of guilt? 

When Sir Fletcher Norton stood up against the 
arrogance of Lord Mansfield in behalf of a feeble and 
friendless client, and carried with him the majority of 
the king’s bench, he had the whole people of England 
for his clients, and never was Mr. Seward so great, as 
when he dared to defend a poor, friendless negro, in 
spite of public clamor and indignation. 

These questions seem to cover the ground upon which 
the charges which we have seen reiterated against Mer. 
Field rest, and an answer to these may help impartial 
inquirers to form a judgment upon the merits of, to say 
the least, a remarkable controversy. 

Respectfully, etc., 
MASSACHUSETTS. 
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VENTILATION OF COURT ROOMS. 


The following remarks of the Lancet are singularly 
applicable to the court rooms of this county, which, as 
a rule, are as illy ventilated as, we trust, can be found 
in the world: 

“The death of Justice Willes by his own hand is 
generally, and we think truly, regarded as the result 
of mental aberration consequent upon physical disease 
incurred, or at least intensified, by secondary causes. 
Among these the bad ventilation of the law courts in 
which he spent so much of his intellectual activity is 
undoubtedly one. Why is it that these places of resort 
should, as a rule, be well-nigh poisonous to their 
inmates from their foul air is a mystery to the medical 
mind. Dr. Angus Smith. in his classical work on “Air 
and Rain,’’ records a visit to a London court which at 
the moment of entering was extremely warm and 
unpleasant, and, after some minutes, intolerable. He 
stayed long enough to collect specimens of the air, 
which he found, on analysis, to contain a smaller 
amount of oxygen than any place above ground ‘ex- 
cept the gallery of an extremely crowded theater at 
half-past ten at night.’ But he adds, the court air was 
still worse than that of the theater, its temperature 
being very high, and the organic matter from perspira- 
tion in proportion. A handkerchief which had wiped 
from one of the windows a little of the animal steam 
by which they were dimmed smelt offensive afterward. 
Law reform is a large subject; but the improvement 
of the courts in which it is administered ought to find 
a place in its programme. We are afraid to think of 
the valuable lives which may be slowly yielding to 
influences like those so disastrous to Justice Willes — 
bad air breathed during mental strain of the severest 
kind. How long will it be before the judge on the 
bench is as well off in the matter of oxygen as the 
prisoner in the gaol ?” 

© 


GENERAL TERMS for November will be held as fol- 
lows: First department, first Monday, New York; 
third department, second Tuesday, at the capitol, 
Albany; fourth department, first Tuesday, Syracuse. 

——_eoo—_——_ 


Hon, Charles Francis Adams sailed from Liverpool 





for New York on the 2d inst. 
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LEGAL NEWS. 


Hon. William M. Evarts returned from Europe last 
week. 

A gentleman, whose name is withheld, promises to 
donate a new law library to the New Haven county 
bar as soon as the new county buildings are completed. 


Dr. Wines, United States commissioner to the Inter- 
national prison congress, held in London several months 
ago, presented his report to President Grant on the 
81st ult., in which he says that the movement proved a 
complete success, and is destined to produce results as 
wide as they will be munificent. 

©The southern claims commissioners have decided 

that they will not re-open any cases which they 
have reported to congress as disallowed, except under 
the same circumstances as the courts of law grant new 
trials, viz.: The discovery of new and material evi- 
dence not known to be attainable at the time of the 
original hearing. 

The secretary of the treasury has decided that seized 
goods not exceeding $1,000 in value may be released to 
the claimant by the collector on authority from the 
department, on payment of their appraised value and 
of expenses incident to the seizure, and waiving, in 
writing, all claims to legal proceedings in consequence 
of seizure. If the goods exceed $500 in value and their 
release is not approved, the collector is to report them 
for libel to the district attorney; but if they do not 
exceed $500 in value, and if they are not released to 
the owner, they should be advertised and sold, and the 
claimant notified of his right to contest forfeiture on 
conditions specified in section 12 of the act of July, 1866. 


—_—_ +> —_. 


FOREIGN NOTES. 


Chief Justice Cockburn, of England, it is declared 
by the Manchester Examiner, will not resign in conse- 
quence of ill-health, as had been asserted by a number 
of papers.—— Lord Penzance, judge of the English 
court of probate and divorce, has resigned. —— While 
a court was being held on the Ist inst. in Durras, 
a parish of the county of Cork, near Bantry, Ireland, 
the floor of the room gave way, precipitating two 
hundred persons twelve feet below. Several were 
instantly killed and forty injured fatally.—— Sir 
Samuel Martin, puisne baron of the English court 
of exchequer, it is thought, will succeed Lord Pen- 
zance as judge of the court of probate and divorce. 
Baron Martin is popularly known in England as one 
of the “‘ hanging judges,” so that the criminal classes 
will undoubtedly be gratified at his promotion. The 
salary of the two offices is the same amount, being 
$25,000 a year, but the latter position is reckoned to be 


more honorable. 
————_++ —__. 


THE PRESS AND THE BAR. — Many years ago resolu- 
tions were passed by the members of the Oxford and 
western circuits declaring it to be incompatible with 
the status of a barrister to report proceedings for the 
public press. The resolution on the Oxford circuit 
was aimed at Mr. Cooks Evans, who then represented 
the Times, and on the western circuit at Mr. H. T. Cole 
(now a Queen’s counsel), who then reported for the 
Morning Chronicle. The dictum of the Oxford and 
western circuits was warmly resented by the press. By 
way of retaliation the Times adopted a plan that was 
followed by many other journals, and which soon led to 
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the rescinding of the obnoxious resolutions. Thelead- 
ing journal stated that it was of no importance to the 
general public, however important it might be to the 
legal gentlemen themselves, to know what particular 
counsel appeared in any case. Accordingly instruc- 
tions were given to the Times’ representatives on the 
Oxford and western circuits to suppress the names of 
all the barristers who appeared in cases reported in 
that paper. Hence for some time in the reports of 
these circuits, the public read that ‘‘ the counsel for the 
plaintiff,” “‘ the counsel for the defendant,’’ ‘‘ the coun- 
sel for the prosecution,” and ‘‘ the counsel for the pris- 
oner,”’ said or did so and so. This was aserious mat- 
ter for the bar, and no donbt materially hastened tho 
withdrawal of the objectional stigma sought to be cast 
upon the press. — Gentl ’s Magazine 
—— ope 


Nist Prius. — The origin of the term nisi prius was 
rather curious, and illustrates the startling fictions that 
our fathers delighted to honor. Formerly, in order to 
send a cause to trial at. the assizes, two writs were 
directed to the sheriff. By the first writ, called a 
“‘venire,”’ the sheriff was commanded to cause a jury 
to come to Westminster. The second writ, called a 
“‘distringas,’’ supposed the jurors to have disobeyed 
the first writ, and commanded the sheriff to distrain 
their goods, so as to compel them to come to Westmin- 
ster on a certain day, unless before that day a judge of 
assize should come to the place where the cause was 
intended to be tried as in practice he always did. The 
words of this writ nisi prius gave the name to the 
ordinary sittings for trying causes. The fiction main- 
tained by these writs was not only useless, but perni- 
cious, for an irregularity in returning them might 
deprive a plaintiff of the benefit of his verdict. All 
that was really necessary was, that the sheriff should 
take care to have in attendance at the assizes a num- 
ber of jurymen sufficient for the trial of the causes 
likely to be entered. 





vo 





JUDGE STORY AND THE CRIER. — When Judge Story 
held his first term of the circuit court in Rhode Island, 
he had for his crier a precise and formal functionary, 
who had been accustomed to open and make the usual 
proclamations in the courts of the State, which he did 
with great deliberation, fervor and unction, especially 
the ‘‘ God save ”’ part with which they were closed. In 
that bland and affable manner which Judge Story knew 
how to use, he said to the crier: ‘“‘ Be good enough to 
open the court in your best manner.’’ ‘“ Yes, your 
honor,”’ was the reply, followed by the usual ‘‘ Hear 
ye” twice repeated, and closing with a prayer to save 
“the State of Rhode Island and Providence Planta- 
tions.”” ‘‘ That will not do,” said the judge; ‘this is a 
court of the United States, and it is the United States 
that are to be saved.’’ Again the crier repeated the 
“Hear ye,” and again, so inveterate had become the 
habit he had formed by his previous experience, he 
closed with a prayer for “‘ the State of Rhode Island and 
Providence Plantations.”’ Judge Story again reminded 
him of his mistake, and was assured by the crier that he 
could now do it correctly and he began again, closing 
with a most emphatic prayer for God to save “the 
United States of America,”’ but adding in the same 
breath, ‘“‘ but more especially the State of Rhode Island 
and Providence Plantations,’’ which the judge accepted 
as a compromise opening, and went on with the busi- 
ness of the court. 
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STARE DECISIS. 

There is no more salutary doctrine of the common 
law, nor one which has been more universally heeded 
than that of stare decisis. Without it the law would 
be nothing but 

“A codeless myriad of precedents,”’ 


every court would be a law unto itself, and every 
lawyer, like a priest of Apollo, only able to advise 
after the oracle had spoken. There could be no sta- 
ble or consistent administration of justice; no firm 
foundation even to vested rights; no security of prop- 
erty. This is a broad statement, but it is justified by 
the declarations of the most eminent judges, con- 
tained in hundreds of reported cases. 

But for all this it is a rule that may sometimes be 
“more honored in the breach than in the observ- 
ance;” never, however, except for the most cogent 
reasons. That a decision is founded upon 2rroneous 
principles is not always sufficient reason for departing 
from it, as has been time and again held, for it is said 
to be sometimes better to have the law settled than to 
have it right. Especially is this so of decisions 
affecting titles to property. 

Judge Cooley says, in one of his notes to Black- 


» stone (Vol. 1, p. 70, n. 5): “A precedent flatly 


unreasonable and unjust may be followed if it has 
been for a long period acquiesced in, or if it has 
become a rule of property, so that titles have been 
acquired in reliance upon it, and vested rights will be 
disturbed by overruling it. In such a case it will be 
proper to leave the correction of the error to the 
legislature, which can so shape its action as to make 
it prospective only, and thus prevent the injurious 
consequences that must follow from judicially declar- 
ing the previous decision unfounded.” This is carry- 
ing the doctrine to the extreme, certainly, for it seems 
unreasonable to follow an “unreasonable and unjust” 
decision, and we, therefore, incline to the opinion of 
Blackstone, where rights of property are not in ques- 
tion, “ that precedents and rules must be followed, 
unless flatly absurd or unjust.” 

But where a decision “outrages all reason and 
sense,” no matter how well considered nor how high 
the court making it, there ought to be no hesitation 
in flatly overruling it. It carries “its own death 
wound on the face of it.” 

Such, we believe, is the case of Alden v. The New 
York Central R. R., 26 N. Y. 102, wherein it was 
held that passenger carriers are absolute insurers of 
the road-worthiness of their vehicles. In the first 
volume of this Journat (page 6) we had occasion to 
examine that case in the light of the then recent 
decision of the exchequer chamber, in Redhead v. 





The Midland Railway (o., and to show that it 
“stands alone and unsupported in the broad propo- 
sition it attempts to establish ;” that the only authority 
(an English case) on which it was based had been 
knocked from under it, and that the only reason given 
was that the rule was “plain and of easy application.” 
If the case did not carry “its own death wound on 
the face of it,” it certainly received it at the hands of 
the exchequer chamber. 

That the Alden case would not again be followed, 
but would be distinctly overruled when the question 
again came before the court of appeals, seemed more 
than probable. The question has again come before 
that court, and although the former decision was not 
followed, but directly departed from, the court 
expressly declared that it had no “ design to repudi- 
ate it as authority.” McPadden v. The New York 
Central R. R. Co., 44 N. Y. 478; 4 Am. Rep. 705. 
The court, in this case, decided that a railroad com- 
pany is not an absolute insurer of the vehicle- 
worthiness of its road. The principle was the same 
as in the Alden case, for if a company is absolutely 
bound to furnish road-worthy vehicles, it is, for the 
same reason, bound to furnish vehicle-worthy roads; 
or, in other words, the company is a warrantor of all 
its appliances, according to the one case, while, accord- 
ing to the other, it is not a warrantor. 

In speaking of the Alden case, the court said: 
“That case was a departure from every prior decision 
and authority to be found in the books of this coun- 
try or England, and, so far as I can learn, has never 
been followed anywhere out of this Statee * * * 
Hence the case of Alden v. The New York Central 
Railway Company has no foundation of authority 
whatever to rest on, and the only reason given for 
the decision is that the new rule adopted would be 
plainer and easier of application than the one that had 
been recognized and acted upon for hundreds of 
years.” Here, certainly, was a case, if ever there was 
one, to which the rule stare decisis did not apply —a 
case that required direct repudiation by the court that 
decided it; and yet that court declared that it had no 
“design to repudiate it as authority ;” but had com- 
mented upon it “for the purpose of showing that it 
is a decision which should not be extended.” 

This method of overruling cases in fact, but not in 
name, is doing altogether too much reverence to the 
inviolability of precedents. It leads to that very un- 
certainty and doubt which the rule of which we speak 
was intended to prevent; it embarrasses both the 
courts and the profession, and compels litigants to 
needlessly waste their time and money. Where a case 
has, from course of time or other causes, become set- 
tled law, and its principles are unsatisfactory, courts, to 
avoid contradicting it, have been accustomed to dis- 
tinguish cases before them from it; but where, as in 
the Alden case, the decision is recent and unsupported 
by either reason or authority, and has not been fol- 
lowed, there is no justification in a court’s seeking to 





elude, by impalpable distinctions, what it does not 
venture to overturn. Such a course leaves behind it 
no record of principle established, or light to guide, 
or rule to govern the future. It only leaves the pro- 
fession in the plight of the fabled Sisiphus, to roll 
their cases up to the court of last resort with the dan- 
ger of having them returned on their own heads. 


———».- ———__ 


ESTOPPEL AS A DEFENSE TO THE PLEA OF 
USURY. 


The doctrine of estoppel, from having been left for 
many years to develop itself in confusion and dis- 
order, has come to be considered one of the most 
important branches of the law. The judges, from the 
time of Lord Coke, have, until late years, declared 
with him that estoppels were “odious” in the eye of 
the law, and, except in rare cases, they were not permit- 
ted to be pleaded without strenuous opposition. These 
judges, bound by their chains of technicalities, unwill- 
ing to take judicial notice of any process of reasoning 
which had not been known in the dark ages, and 
jealous of the courts of conscience or equity, which 
had intruded to such an extent within their domain, 
looked with odium upon any rule that would conflict 
with their unyielding principles; and seldom recog- 


nizing the equities of a case, it was but natural that 
estoppel should have been one of the doctrines upon 
which they placed their stigma. 

The courts have not entirely ceased thus to call 
estoppels odious, but, under the systems which blend 
more closely law and equity, they are usually looked 


upon with decided favor. There is no doctrine in the 
whole scope of the law more pregnant with justice 
and more important to its administration than this. 
Never permitted, as of old, to exclude the truth, “ its 
whole force and effect,” says Mr. Bigelow, “are to 
preclude parties and those in privity with them from 
unsettling a matter which they have, in solemn form, 
admitted and adopted.” 

Among the reasons which the early judges urged 

against it was this: “ That it was frequently opposed 
to public policy.” Modern counsel often urge this 
point, and, in no class of cases, more frequently than 
in those where estoppel is set up as a defense to 
usury. 
It is well-settled law in New York that an estoppel 
in pais may be urged against this as well as against 
other matter of defense, provided the requisites for 
an estoppel are found in the original transaction. 

The necessity for some rule whereby to avoid the 
injustice which would follow, if an innocent pur- 
chaser of negotiable paper were to be regarded as a 
usurer, was recognized in Mitchell v. Oakley, 7 Paige’s 
Ch. 68; and in Holmes v. Williams, 10 id. 326. In 
this latter case the chancellor went so far as to de- 
clare that, where a note was sold to an innocent pur- 
chaser at a usurious rate of interest, “the transaction 
was not usurious as between the vendor and vendee.” 
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But the court, in 7ruscott v. Davis, 4 Barb. 495, re- 
marking on this case, says, it “must, with deference, 
express its entire dissent from the learned chancellor's 
views as there expressed, of this particular branch of 
the usury law. In the language of Vice-Chancellor 
Gridley, in the same case, ‘it is the settled doctrine 
of the courts, that such a transaction is usurious.’ ” 
So in Ferguson v. Hamilton, 35 Barb. 427, where the 
doctrine and cases are thoroughly discussed, Bockes, 
J., says, “he (the chancellor) should rather have said, 
that, although the transaction was usurious, yet, that 
the vendor, under the facts of the case, was estopped 
from setting up usury as a defense against the vendee.” 

The rule was laid down by the supreme court in 
Truscott v. Davis, above referred to, where the court 
says: “The true inquiry in the case is, whether the 
vendor is estopped from setting up the defense of 
usury. Facts may exist which, in the eye of the law, 
constitute a defense; yet a party may, by his own 
conduct, deprive himself of the right of setting it up; 
as in this case, although the transaction is technically 
usurious, yet the vendor may have forfeited the priv- 
ilege of asserting it.” Referring to the principles 
upon which an estoppel in pais is permitted, as laid 
down in Welland Canal Co. v. Hathaway, 8 Wend. 
438, and Dezell v. Odell, 3 Hill, 221, 222, it was held, 
that the case then under consideration fell directly 
within the reason of the rule. Marion, J., in a dis- 
senting opinion, attacked the application of this rule 
to cases of usury, on the ground that it would go far 
toward repealing the usury laws; and Denio, J., in 
Bank of Genesee v. Patchin Bank, 13 N. Y. 316, 
says: “This is carrying the principle of estoppel to 
the length of protecting a transaction prohibited by 
positive law, founded upon public policy ;” but it not 
being necessary to affirm the doctrine in that case, 
he refrained from entering upon its examination. 

In Ferguson v. Hamilton, before cited, the court 
said, after referring to the two cases last mentioned, 
“the doctrine of estoppel in pais is based upon prin- 
ciples of morality and good faith. It can be invoked 
only as a means to prevent the consummation of a 
wrong or fraud, and it has been well said can only be 
used as a shield, never as asword. It can be employed 
by such only as themselves act in good faith. Is it 
therefore available to the usurer? But it is said the 
indorsee or vendee of a note made to raise money, to 
whom it is negotiated at an illegal discount on repre- 
sentations or assurances by the holder that it is busi- 
ness paper in his hands, becomes an unintentional 
usurer, a party to acorrupt agreement. Can such per- 
son bring to his protection a legal principle, based on 
moral considerations only, and thus give vitality to a 
transaction which the law pronounces immoral, and 
condemns? But the subject is not open to discussion 
in this court. It must be deemed here concluded by 
authority. The decisions are numerous to the effect 
that an estoppel in pais may be urged against the 
defense of usury, as well as against other matters of 
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defense which involve no idea of moral or legal tur- 
pitude in the party who invokes its protection. But 
the matter of estoppel must exist outside the face of 
the paper. Clark v. Sisson, 5 Duer, 469; S. C., on 
appeal, 22 N. Y. 312.” This case has been cited and 
affirmed in most of the late cases on the subject, and 
its rule is now the settled law. 3 Keyes, 610; 4 Rob. 
49; id. 574; 46 Barb. 261; 34 How. 433; 35 id. 
478; 3 Trans. App. 256; 29 N. Y. (2 Tiff.) 19; 40 id. 
(3 Hand) 450. 

Though this case settled the law in the supreme 
court, there had been no litigation on the point in the 
court of appeals until the case of Mason v. Anthony, 
3 Keyes, 699. 

In this case the court, per Bockes, J., says: “This 
question is worthy of consideration, and is still open 
in this court;” and after referring to what had been 
said by Judge Denio in Zhe Bank of Genesee v. The 
Patchin Bank, he adds: “On careful reflection and 
discussion, we are of the opinion that an estoppel in 
pais may be urged against the defense of usury. The 
same considerations of morality and public policy 
exist in that as in other cases where the doctrine of 
estoppel obtains. Nor should we, on other than 
grounds of absolute necessity, disturb a rule which 
has so long controlled the business affairs of the 
country, and been relied upon as settled law.” The 
court also held in this case, that the indorser, as well 
as the maker, was estopped by his representations. 

This case was affirmed in Shapley v. Abbott, 42 N. 
Y. 443, and the rule is now firmly established. 


——_6 
A FEW WORDS ABOUT MANY REPORTS. 


It is the general impression of the legal profession 
that they are “ over reported” — that the rapid increase 
of the reports of judicial decisions is a grievance. It 
is thought that a vast number of reported cases is an 
incumbrance and stumbling-block which impede the 
acquisition of a knowledge of the law as it exists; 
that it “ destroys the certainty of the law and promotes 


” 


litigation, delay and subtilty;” and that it imposes 
a needless and onerous burden upon the purse and 
time to purchase and study even a portion of the 
annual issue. While this may be partly true, there are 
considerations on the other side which it may be as 
well for us not to forget. 

It is a well-known fact that the diversity of relations 
which arise in life is so boundless, the modifications to 
which property is susceptible so various, the combina- 
tion of circumstances so shifting and complex that legis- 
lation must necessarily be general. The result of this 
is, that but comparatively few of our rights or duties 
are or can be prescribed by positive law. For all 
these we are left to the wisdom and discretion of the 
judges, who deduce from the general propositions the 
legal corollaries applicable to each particular case. 
These deductions form the great body of the law of 
the land, and are, as Kent says, “the best evidence of 





the common law.” These decisions become precedents 
for future cases resting upon similar facts, and are 
regarded as the “highest evidence which we can 
have of the law applicable to the subject.” 

Now, considering the infinitely various rights, rela- 
tions and duties of men, the cases upon which judges 
are called to adjudicate are constantly presenting new 
phases and different combinations of circumstances, 
so that it not unfrequently happens that a judicial 
decision upon analogous facts cannot be found. The 
greater the number of reported cases, the more likely 
are we to find the opinions and judgments of wise 
and experienced judges upon cases similar to those 
we may have in hand. And we all of us know how 
valuable is even one good precedent, and how dili- 
gently and anxiously the books are searched therefor. 

But it is urged that this multiplication of reported 
decisions, some of which will no doubt be erroneous, 
will furnish mischievous precedents to those judges 
of narrow or timid minds, who, entirely ignoring 
reason and principle, follow the precedents as blindly 
as the Pagan deities followed the decrees of Fate. Such 
cases are not likely often to occur, and when they do 
it is fairly questionable whether the following of a 
bad precedent is not the lesser of two evils, for such 
a judge is likely to go wrong any way, through influ- 
ence of public opinion, or of the wealth and standing 
of one of the parties, or of the power of an advocate, 
or of some of those countless things that so continu- 
ally shape the actions of the weak and timid. If a 
judge be arbitrary or corrupt he will be much more 
likely to do justice with two or three precedents to 
restrain him, than if left untrameled to gratify his 
own passions or prejudice. 

One great advantage derived from the publications 
of judicial decisions is the beneficial influence it has 
upon the judges. No judge is apt to decide a case 
rashly or corruptly, or against the known law, if he 
knows that his decision will be exposed to public 
notice and criticism. Mr. Justice Blackburn said 
recently: “The only real practical check upon the 
judges is the habitual respect which they all pay to 
what is called ‘ the opinion of the profession’” It is 
only when decisions are made “in tenebris, or sub silen- 
tio, suppressio rationibus,” as Lord Coke has it, that 
much is to be feared from the bench. 

When the judges’ decisions are made public, they 
feel that each one will not only put at stake their 
reputation for wisdom and integrity among their con- 
temporaries, but must abide the judgment of pos- 
terity; and they therefore act under a deeper sense 
of that power, which is the great regulator of human 
conduct — public opinion. 

It is quite true that few, if any, lawyers can afford 
to purchase all the reports, and none can ever read 
all the cases, but this is no reason why reports should 
not be issued. Every one can make his selection 
aecording to his needs and ability. He will have 
occasion to read but a comparatively small portion of 
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the cases, but by the aid of the excellent digests, 
indexes, and works of reference extant, he will have 
access to all that is really valuable. We never hear 


the complaint made that there are too many books 
published in the other professions and sciences, 
although no one can read or even purchase. all the 
works that have been written on many of the 
sciences —and yet we complain of too many books 
on the law, in the ashes of which it is said are taken 
up, “the sparks of all sciences in the world.” 


oOo 


THE IMMEDIATE PUNISHMENT OF CRIMES. 


The manner in which crimes shall be punished will 
always be a grave and interesting question for society 
and the State, and is just now exciting unwonted 
attention in England and continental Europe, and in 
some of the United States. That humanitarian and 
benevolent spirit which is happily and steadily on the 
increase throughout Christendom cannot rest without 
asking what shall be done for society and for individ- 
uals when crime is committed? The recent use of 
the “cat” at Newgate, England, has set the philan- 
thropists of Great Britain and America in high dud- 
geon, not because they hate the criminal less, but 
because they love the man more, than ever. 

The Journat has already announced* its disinclin- 
ation toward any extension of the purely physical 
and corporal modes of punishment in the present 
condition of humanity and legislative science. But 
there is a subject connected with the treatment of 
criminals which is quite as interesting and, perhaps, 
important as the question, how shall crimes be pun- 
ished? Itis the question when or how soon shall 
crimes be punished? The usual answer to this last 
question is the very indefinite phrase, “‘as quickly as 
possible.” And the intuitive or original sentiment of 
mankind seems to be in favor of an immediate pun- 
ishment of the crime and the criminal. In barbarous 
and half civilized communities, and among civilized 
people of passionate characteristics, the punishment 
of crime is often stimulated by a common feeling of 
vengeance and indignation. And in many instances 
among the highest and most intellectual of communi- 
ties, crimes have been committed of a nature so atro- 
cious that a similar feeling of revenge has animated 
all classes and pursued the perpetrator to immediate 
and summary punishment. But it is not the calm 
judgment of mankind, nor is it principle, or even 
stern judgment that thus finds expression. And the 
first principles of the philosophy of criminal law do 
not admit of the element of vengeance in the punish- 
ment of crime. Nor does passion, or prejudice, or 
popular indignation find any just and tenable position 
in the punitory economy of society and the State. 
It would seem, therefore, that the immediate punish- 
ment of crimes, ceteris paribus, of a grave character 


* The Whipping Post, ante, p. 70. 
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at least, would not be either just to the criminal or to 
the real unimpassioned sentiment of the community. 
But there have been able writers on crime and its 
punishment who have advocated the immediate pun- 
ishment of criminals on humanitarian and economic 
grounds. In the “Laws of Beccaria” (a work not 
new, it is true, but yet not old, and remarkable for 
its philosophic and philanthropic views of crime and 
its punishment) we find the following: 

The more immediately after the commission of a 
crime a punishment is inflicted, the more just and use- 
ful it will be. It will be more just because it spares the 
criminal the cruel and superfluous torment of uncer- 
tainty, which increases in proportion to the strength 
of his imagination and the sense of his weakness; and 
because the privation of liberty, being a punishment, 
ought to be inflicted before condemnation, but for as 
short a time as possible. P. 73, ed. of 1872. 

An immediate punishment is more useful, because 
the smaller the interval of time between the punish- 
ment and the crime, the stronger and more lasting will 
be the association of the two ideas of crime and punish- 
ment; so that they may be considered one as the cause 
and the other as the unavoidable and necessary effect. 
* * * ‘It is then of the greatest importance that 
the punishment should succeed the crime, as imme- 
diately as possible, if we intend that * * * the 
seducing picture of the advantage arising from the 
crime should instantly awake the attendant idea of 
punishment. Pp. 74, 75. 

The above furnishes a good view of the advantages 
of the immediate punishment of crime, whether looked 
at from the eyes of a hundred or two hundred years 
ago, or from those of the present period. The first 
part of the view relates to the accused, and seems to 
care for his interests, supposing, very properly, that 
every man is presumed to be innocent until he is proved 
to be guilty; and that even a guilty man has rights 
and interests, and may be punished too much. The 
other part of the view relates, not to the corrective 
element in punitory economy, but to the deterrent 
element, to the interests of society and of evil-dis- 
posed persons, who may see and learn a lesson, if not 
of goodness and wisdom, at least of fear and warning. 

But the view taken by the Marquis Beccaria, 
Montesquieu, and those in the present period who 
agree with them, presents only the advantages — not 
the disadvantages— of immediate punishment of 
crime. Now as to the first proposition, while it is 
admitted that a punishment of crime should be as 
immediate as is expedient for the criminal and the 
State, it by no means follows that he cannot be 
brought to trial, conviction and sentence too quickly, 
or that the more immediately after the commission of 
acrime a punishment is inflicted the more just and 
useful it will be. 

In States where the jury is an indispensable re- 
quisite to the trial of an indictable offense, the interests 
of the accused are often subserved by a postponement 
of the trial until such a period as the excitement, pre- 
judice and feeling against him may subside. For it 
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is a well-known fact that juries represent, in many 
cases, that very class who are most moved by appeals 
to the passions, and to the nature of the crime and its 
relations to them and their families. And in spite of 
the precautions which are used to prevent prejudiced 
and impartial men from being drawn upon juries, the 
experience of Great Britain and America demonstrates 
that the representatives of that class who are intended 
to be avoided are actually drawn, and that although 
the “impartial twelve” may be impartial at the time 
they begin their sitting, they soon become as much 
wrought up, and as full of feeling passion and preju- 
dice (as the story of the crime proceeds) as the out- 
side public. This would be no argument against the 
immediate trial of the accused, were it not also a fact 
that the time intervening between the commission of 
the alleged crime and the trial is always borne in 
mind by the jury, and they are proportionately in- 
fluenced or not by their emotions and prejudices as 
that time is short or long. In this respect they but 
reflect the popular feeling. 

If, then, the interests of the accused are to be con- 
sidered, we should say, that, in very many cases, the 
disadvantage of a deprivation of liberty, and the 
shame and suffering of a prolonged confinement in a 
comfortable prison is not to be compared with the 
advantage which is gained by him in obtaining a 
trial, after the lapse of considerable time, in which 
the jury shall represent a public sentiment not actu- 
ated by passion, prejudice and the harrowing and 
revengeful memories of a deed freshly committed — 
a jury which shall not be predisposed to fix a crime 
of doubtful origin upon him or to find him responsi- 
ble in a case where responsibility is divided or miti- 
gated by mental and emotional causes. In cases of 
crimes which shake the social centers and arouse the 
very natural feeling of vengeance in all classes, it 
would be no more than just to the alleged perpetra- 
tor, to allow much time and consideration before his 
final trial. What is called bringing the accused to 
“speedy justice” for the commission of crimes of a 
grave character, is often bringing him to “speedy 
injustice,” as the annals of criminal trials conclusively 
prove. The better mode would be to apportion the 
time intervening between the commission of the 
crime and the trial of the accused directly to the 
gravity of the offense. Small crimes would then be 
punished quickly and with safety to the accused, 
because in such cases society is not perceptibly agita- 
ted, and popular passion and prejudice would not be 
brought to bear upon the result to any extent. A 
mistake could be, in such cases, more easily rectified 
when time might afterward “ tell” that an innocent 
man had suffered. 

The second proposition, viz., that the immediate 
punishment of crimes would act as a greater deter- 
rent, requires some modification. The “association 
of ideas” is probably more perfe~t in the minds of 
the people of the present than in the average human 





mind of several hundred years ago. Our people do 
not need to be told that any exhibition of the puni- 
tory power of the State is the effect of a cause, viz., 
the commission of crime. Even ill-disposed persons 
know perfectly well what the consequences of killing 
a@ man are, without the spectacle of a man being 
murdered one day and his murderer being hung the 
next. The question, whether the immediateness of 
the punishment shall operate as a deterrent, is only to 
be solved by reference to the probability of punishment 
after the lapse of time. If evil-disposed persons are 
allowed to understand from the action of the State, 
and from the common result of trials, that the lapse 
of time renders proper punishment more and more 
uncertain, why, then, immediate and swift and 
“speedy justice” which is often demanded by news- 
papers, and the popular clamor has some claim to 
attention. But in an enlightened age and State, 
where the confinement of the accused is or ought to 
be as safe and absolute as comfortable and his 
being brought to trial as certain as that he is con- 
fined, and his being fairly, impartially and unimpas- 
sionedly tried as sure as that his trial is commenced, 
time should and would make as little difference in 
the deterrent effects of punishment as in the result 
of the trial of the accused. 

The great reproach of our criminal administration 
is that the lapse of time has been construed, too often 
correctly, as rendering the punishment of crime un- 
certain. Prosecuting officers get indulgent, judges 
become lenient, juries are indifferent, dull or timid, 
and delay, sometimes, amounts to injustice toward 
the State and fails of justice to the accused. But in 
theory and on principle, the immediate punishment 
of crime in a well-regulated jurisdiction in modern 
times, in a State provided with such a system of crim- 
inal judicature as New York or Massachusetts, or 
England or Germany ought to have and might have, 
would not place a greater deterrent on the commis- 
sion of crime than’ its sure punishment without 
regard to time. Then, because all crimes cannot be 
punished immediately, because there is the law’s 
proverbial “delay” in criminal administration as 
well as in civil, it does not follow that to this cause 
alone is due an increase of crime, or a failure to sup- 
press it in New York or Boston, London or Berlin. 

What is needed in the criminal administration of 
the present age is a discrimination between causes 
involving crimes of grave character, and causes in- 
volving crimes of light character. Let light crimes 
have precedence and be punished immediately but 
not hastily; but let grave crimes, the punishment of 
which is apt to be stimulated and aggravated by 
secial sentiment, be allowed months before trial, and 
let this be reguiated and graduated by statute. 
The proper interests of the accused will be thereby 
benevolently secured. But this alone is not sufficient 
to attain the complete end of criminal administration. 
Let the confinement and trial of the accused, no mat- 
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ter how long the time since the commission of the 
crime, be as sure as his arrest; and let prosecuting 
officers, judges and juries (if we must have juries in 
criminal cases) do their duty, and the commission of 
crimes will be so far deterred as is possible in this 
regard, and we shall hear little more of the unreason- 
ing cry urging courts and the law on to “speedy 
justice.” 
—_ > o —_— 


CURRENT TOPICS. 


It may possibly be that the act of last winter, reg- 
ulating processions and parades in the streets of cities, 
was not meant to apply to the “ piping times” of poli- 
tics. Certainly no regard has thus far been paid to it, 
but, now that torchlight processions are over, it is not 
too much to expect that the law will be enforced. 
Even if it be of doubtful policy — which we do not 
believe —it should be obeyed, so long as it remains 
upon the statute book. 


Not content with the elective franchise, seats in 
legislatures and in congress, etcetera, the colored men 
are about making strong efforts to secure a recognition 
from the administration by the appointment of a negro 
to the cabinet of the next term. The coming man is 
John M. Langston, a well-known colored lawyer, and 
the coveted position the attorney-generalship. The 
arguments advanced are that the colored men have, as 
a class, stood by President Grant, and have contrib- 
uted largely to his re-election, and are therefore entitled 
to this recognition at his hands, The Washington 
Chronicle is in the movement. Considering the salta- 
tions of the colored race during the last five years, 
their representation in the cabinet is by no means 
improbable, but it will doubtless be as well for all 
parties to have that event postponed for a time. 


It has come to be almost an axiom, that to be a 
good lawyer one’s autography must be next thing to 
illegible, but ambitious neophites must not place too 
much reliance on writing a bad hand, for a writer in 
last week’s Appleton, speaking of Chief Justice Chase, 
says: “With him, a good handwriting, as Chester- 
field said of good manners, is the best letter of recom- 
mendation. I know of a young man who was 
appointed private secretary to the chief justice on 
account of the excellence of his handwriting.” Should 
this assertion induce any present or prospective 
lawyer to mend his chirography, we may perhaps for- 
give the author the folly, to say the least, of making it. 


The supreme court of Illinois on Friday of last week 
rendered their decision in the Chicago Evening Jour- 
nal contempt case. Mr. Wilson, the proprietor, was 
fined $100, and Mr. Shuman, the managing editor, 
$200 with costs. Chief Justice Lawrence delivered an 
able, dispassionate and dignified opinion, conceding 
the right of the press to make any criticisms not tend- 


ing to influence or impede the administration of jus- 
tice, or to bring into disrepute the law or its ministers; 
but pointing out clearly the illegality and danger to 
the State of such licentious and irresponsible abuse 
as that published by the Zvening Journal. If the pub- 
lic press of the country shall learn from the fate of their 
contemporary that violent abuse and defamation of 
courts and judges is sometimes dangerous, the 
supreme court of Illinois will have done service to a 
people much wider than the limits of its State. 


A very handsome compliment was paid to Judge 
Brady at the close of the recent trial of Mayor Hall. 
The counsel on both sides had prepared a number of 
points on which they requested the judge to charge, 
and at the conclusion of the charge, Judge Brady said: 
“Now, gentlemen of the jury, before you take your 
seats, there is a bulky paper of requests to charge ;” 
whereupon Mr. Stoughton, for the mayor, arose and 
said: “We do not desire your honor to read the 
requests. So far as we are concerned, we are entirely 
satisfied, and do not ask you to vary the charge.” 
Mr. Tremain for the people as promptly responded that 
they also were entirely satisfied and would withdraw 
the requests to charge. Seldom is a judge so fortu- 
nate as to steer so successfully between Scylla and 
Charybdis. 


The Maryland Law Reporter informs us that the 
supreme court of Pennsylvania has lately decided 
that a divorce decree of New York, which, under the 
statute of the States, provides that one of the parties 
shall not marry during the life of the other, will not 
prevent such other party from contracting a valid 
marriage in Pennsylvania during his or her life-time. 
Such a provision, the court held, has no extra-terri- 
torial effect. This decision, our contemporary adds, 
applies to divorce decrees of States where statutory 
provisions similar to those of New York prevail. 
The statutory provision referred to is doubtless chapter 
VIII, section 49 of the Revised Statutes, which enacts 
that, “whenever a marriage shall be dissolved, pur- 
suant to the provisions’of this article, the complainant 
may marry again during the life-time of the defendant; 
but no defendant convicted of adultery shall marry 
again until the death of the complainant.” 


The number of poisoning cases alleged to have been 
perpetrated by women is becoming fearfully great. 
If peculiar vices are epidemic, and specific crimes are 
periodic in their nature, the epidemic of hate and the 
period of the poison-cup is upon us. Borgias are no 
longer confined to Italy, and the middle ages no 
longer remain inimitable, if all the suspicions and 
allegations which are made against women, in differ- 
ent countries in the vicious present, are true. No 
sooner is one of the fair sex suspected of administer- 
ing a fatal dose than she is arrested on the charge; 
and forthwith a hundred gossiping neighbors, a score 
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of detectives and a dozen physicians and chemists are 
set to work to weave a web of suspicion, of circum- 
stance, of analytical “results,” which would make the 
heart of an innocent and pure woman quail, and the 
brain of a guilty one grow giddy. A perfect laby- 
rinth of circumstantial evidence is constructed for the 
accused to find her way out of —if she can. A case 
illustrative of this tendency to criminal exaggeration 
has recently come to light in Scotland, where one 
Mary Ann Cotton is said to be imprisoned on the 
charge of poisoning her step-son. The little fellow 
was beaten by her one day, and was taken ill and 
died soon after. A post-mortem was had, and arsenic 
was discovered in the organs of the deceased in quan- 
tities “sufficient to cause death.” The sequel, so far 
as announced, is that Mrs. Cotton is now suspected of 
having poisuned no fewer than twenty persons, viz.: 
her mother, three husbands, fifteen children and a 
lodger, many of whom were supposed at the time 
to have died of “gastric fever.” It seems that there 
has not been, in a decade or more, a death at which 
she was present, or, immediately before which, she 
had seen or been with the sick, but is now laid to her 
door by a morbidly suspicious public. But the cause 
of the accused is only favored by these extraneous 
charges, for, if they were all proved against her, even 
a Scottish jury would find no difficulty in acquitting 
her on the ground of insanity. 


The courts of this country have always been kindly 
tolerant of the religious views and customs of the 
different sects. A Chinaman or Hindoo may be 
sworn after the manner of an oath in his native 
country. A Quaker may affirm, as he has conscien- 
tious scruples against swearing by his Bibie or by any 


thing on the earth or in the heavens. But it is some- 
times a perplexing question as to how far these 
private notions of fas and nefas may be carried in 
court. The Quakers in some sections of our country 
are a large and influential class, whose personal 
wishes and conscientious whims have to be gratified 
to a large extent in judicial proceedings. A contem- 
porary states that not long ago a Philadelphia Quaker 
came into court and persisted in sitting with his hat 
on, notwithstanding the request of the judge to re- 
move it. By order of the judge the head of the dis- 
obedient auditor was deprived of its covering by 
force, and now all the good people in the city of 
“ Brotherly Love” are howling about the act of in- 
dignity committed by the court in violation of a time- 
honored custom of the sect to which the insulted man 
belonged. But it appears to us that the majesty of 
the law and the sanctity of courts should have some 
importance attached to them even in the Quaker city, 
and that something might be justly said about the 
indignity offered to the court, through personal 
caprice, as well as the indignity offered to the man and 
his sect, through a strain of judicial authority. 





We should suppose that judicial pugnacity is as un- 
common in England as it is unnatural and disgraceful. 
It is a comparatively easy matter for two men holding 
judicial positions to refrain from falling upon each 
other, on account of personal grievances, and fighting 
like dogs. Nevertheless two magistrates of Norwich, 
England, Mr. Blake and Major Brignold, did this very 
thing, and committed the absurdity of being members 
of a commission of the peace, and, at the same time, 
breaking the peace within the walls of the magis- 
trates’ rooms, by engaging in personal conflict. But 
the lord chancellor promptly attended to their cases, 
and, in response to an address respecting the disgrace- 
ful proceedings, said: “I have come to the painful 
conclusion that, after such a public scandal as was 
occasioned by the altercation and personal conflict 
between the two magistrates, during and immediately 
after the meeting, and in the presence of those attend- 
ing the same, it is impossible that either of the two 
magistrates can continue usefully to fulfill the grave 
duties of their office.” Their removal was therefore 
ordered. 


The recurrence of such disastrous conflagrations as 
those of Chicago and Boston calls attention to the 
necessity of more stringent legislation regarding the 
limit, in amount, of risks to be taken by insurance 
companies. It has become evident that there is no 
absoiute security to policy holders, so long as under- 
writers are allowed to limit their risks in any one 
locality only by the energy and capacity of their 
agents. It might also be well, were it possible, to 
legislate a little about “Mansard” roofs, which, bow- 
ever ornamental, have proved very disastrous to the 
commercial interests of the country. 


———~-) 


NOTES OF CASES. 


Wagner v. Lathers, 26 Wis. 436, was an action by 
a parent for the seduction of his daughter, and the 
question before the court as to the right of plaintiff 
to cause the arrest of defendant on mesne process. 
The provisions of the statute of that State on the 
subject are identical with those of the New York 
Code. No allegation was made that the plaintiff was 
“not a resident of the State,” nor that he was about 
to remove therefrom. The court held that the order 
of arrest was not justified. We quote from the opin- 
ion: “It isnot contended that it is within the statute, 
unless it can be regarded as an action for “ an injury 
to the person or character” of the plaintiff. We do 
not think it can be so regarded. It is clearly not an 
action for an injury to the plaintiff’s person; and it 
is almost equally clear that it is not an action for an 
injury to his character. However much the wrong 
complained of might injure his feelings, it can have 
no legitimate tendency to injure his character. And 
the law does not recognize any such injury as one of 
the elements of the cause of action.” This decision is 
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in conflict with that in Delamater v. Russell, 4 How. 
Pr. 234, which construed the words of the Code 
“for an injury to person,” as equivalent to the words 
“for injury to personal rights” — relative as well as 
absolute rights. It also conflicts with Straus v. 
Schwartzwaelden, 4 Bosw. 627, which followed the 
decision in the Delamater Case, though evidently only 
out of regard to stare decisis. 


In these days of gambling ventures the rights of 
the parties to the contracts which arise therefrom are 
likely to be brought often before the courts for settle- 
ment; although, as a general rule, contracts of this 
character are deemed to rest on the peculiar code of 
honor existing among speculators in Wall street and 
elsewhere. 

In Logan v. Bonsall, 29 Leg. Intel. 356, the supreme 
court of Pennsylvania decided that a contract for the 
delivery of oil, if called for, is not per se a wagering 
contract; but in Kirkpatrick v. Bonsall, id., the same 
court decided that, in an action on such a contract for 
non-delivery “on call,” the defendant was entitled-to 
prove that the plaintiff had entered into many simi- 
lar contracts about the same time, and that he was 
pecuniarily unable to fulfill the same. This evidence 
is admissible to show that the plaintiff was dealing 
in “ differences” and not as a bona fide purchaser, or, 


in other words, that the contract was only an “in- 
strument of illegal and ruinous schemes, injurious to 
the community and contrary to the highest policy of 


the State.” This last decision is of considerable im- 
portance to the commercial community, in view of 
the vast number of ventures that are now made on 


“ differences.” 
———— oe = —- 


SOME GREAT ENGLISH LAWYERS. 


Justin McCarthy, always a pleasant gossipper, gos- 
sips most pleasantly in the Galaxy for December, 
about “‘Some Great English Lawyers.”’ 

He describes Sir Alexander Cockburn, the lord chief 
justice, as a man now rather more than seventy years 
of age, with a handsome face, bright, sweet manners, 
clear voice, and free, facile style. He began life with- 
out much fortune, and his early career at the bar was 
rather a hard struggle. But when he was nearly fifty, 
he won celebrity, and won it all in aflash. He had 
succeeded in getting a seat in the house of commons, 
but had made no way there until the famous “ Don 
Pacifico”’ case in 1850. Don Pacifico lived in Athens, but 
claimed to be a British subject. A riot having broken 
out there, his house was attacked and his property 
injured or destroyed. He claimed compensation of 
the Greek government, and on that government’s 
refusing to pay, because the demand was too high, Don 
Pacifico appealed to the British government. The 
latter compelled the Grecians to settle, but was after- 
ward constrained to return a part of the money 
exacted. Lord Palmerston was premier, and a vote of 
censure on the government was carried in the Lords. 
A motion was made in the house approving the action 
of Palmerston. His own speech in defense of himself 





was said to be one of the ablest and most successful 


efforts of his life. 
the story: 

** But even Palmerston’s speech was thrown into the 
shade by the unexpected brilliancy, power, spirit and 
grace of the speech in which the almost unknown ad- 
vocate, Alexander Cockburn, surprised and delighted 
the house. When the new orator sat down the minis- 
terial benches were in a moment almost deserted, such 
was the rush of members to congratulate him. That 
speech was the sensation of the session. I doubt 
whether any speech delivered within my memory ever 
created such a sensation. For, although there have 
been many far greater speeches, yet these came from 
lips to which the ear of the house already turned with 
the natural and well-justified anticipation of great 
things. But Cockburn rose to speak that night an ob- 
scure man, and he sat down a celebrity. The success 
was like that which some really great actor makes when 
he gets his first chance of playing a fine part, and, com- 
ing on the stage a nobody, leaves it with fame and for- 
tune at his feet. England is governed by parliamentary 
speaking. It would not be easy to convey to any stran- 
ger a full idea of the influence on a man’s career which 
one remarkable speech in the house of commons may 
have. Cockburn’s way was made by that night. Ina 
few months he was appointed solicitor-general; in a 
few months more he was raised to the rank of attorney- 
general. He had never again any great opportunity of 
proving his powers as an orator in the house of com- 
mons; but whenever he had occasion to speak he 
always made it evident that he was no “ Single-speech 
Hamilton,” as a once celebrated parliamentary person- 
age was called, but that an occasion worthy of his elo- 
quence would always find the orator equal to it. At 
the bar, however, he had some remarkable chances 
while he held the place of attorney-general. He prose- 
cuted in the Rugeley murder trial—an extraordinary 
case of systematic poisoning by a man named Palmer; 
and he took a leading part in the ‘‘ Hapwood cause’’ — 
a dispute for the possession of a great Lancashire prop- 
erty, in which half the peers and nobles of England 
appeared as witnesses on one side or the other—a 
dispute almost as interesting to the public of its 
day as the Tichborne claim of our present time. 
Sir Alexander Cockburn proved himself beyond 
all cavil one of the greatest English advocates of 
his generation. There was, moreover, a masculine 
breadth of view in him which raised him above the 
rank of the mere pleader. He seemed to have some 
claim to be regarded, as in his sphere, a great man, and 
not merely a clever talker. His style is singularly fas- 
cinating. It is always rather hazardous to attempt to 
convey to an audience a notion of what a foreign 
orator is like, by comparing him with some one 
familiar to them; but, if I may make the venture, I 
would say that Cockburn, in personal appearance and 
in oratorical manner, reminds me more of Mr. Wendell 
Phillips than of any American orator I have heard. 
Exceeding facility, grace and strength; the light play 
and the rapid penetration of a rapier—these are the 
qualities with which one is chiefly impressed who 
listens to the eloquence of Cockburn. One is not, 
perhaps, to undervalue the thought and care which 
must have gone to the production of those master- 
pieces of force and grace. A certain class of steady- 
going lawyers always shake the head of doubt and 
disapproval over Cockburn, and suggest that politics 
and not law ought to have been his business. Perhaps 
this is true. Probably Cockburn is not a great lawyer. 


We let McCarthy tell the rest of 
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except where political questions come to be involved 
with law; and the lawyer is really greatest who takes 
the broadest and most citizen-like view. I can well 
believe that when, after a very few years of parliamen- 
tary success, he left the house of commons for the 
bench, becoming first chief justice of the common 
pleas and then lord chief justice of England, Sir Alex- 
ander Cockburn soon began to look back, with yearn- 
ing and regret, to the stirring scenes of the political 
arena amid which he made his fame. His career 
always seems to me to have become a sort of splendid 
mistake. His success on the bench is rather like a skill- 
ful tour de force than the natural occupation of such 
talents and temperament. Twice since he became lord 
chief justice he has had an occasion fit to call forth his 
political talents, and to prove his deep sympathies with 
the principles of constitutional liberty and his courage 
in their vindication. The first was in the case of 
the officers put on trial for carrying out the savage 
policy approved of by Governor Eyre in the Jamaica 
massacre, when Chief Justice Coekburn spoke out 
in language ofthe noblest eloquence and in the faithful 
spirit of constitutional law, of liberty, and of human- 
ity. The other occasion was when during the last 
session of parliament the government raised to the 
judicial bench a perfectly deserving man, Sir Robert 
Collier, under conditions and for a purpose which 
seemed like a trifling with, if not a downright evasion 
of, the spirit and meaning of the law. Then again Sir 
Alexander Cockburn spoke out, although himself an 
earnest liberal, against this error of a liberal ministry. 
So angry were the ministers with this act of manly 


independence, that the Duke of Argyll in the house of 
lords actually applied the term ‘‘ribald’’ to the protest 


of the chief justice. The word was as ridiculously 
misapplied as it was offensively uttered. Cockburn’s 
protest was simply 4 dignified and firm remonstrance, 
and to call it ribald was as preposterous as to call it 
Chinese. The Duke of Argyll, when he came to him- 
self, apologized for his extravagant and almost inex- 
cusable language, and the whole spirit and sense of the 
English public went with the independent and fearless 
judge. Sir Alexander Cockburn’s is indeed a nature 
profoundly sympathetic. In his sense law is made for 
man and not manfor law; the principles of freedom 
and of humanity are to be the rulers and not the toys 
of governments and of nations. He will always stand 
high above the level of the mere lawyer. The very 
impulsiveness which sometimes seems unwise to drier 
minds is one of his titles to public admiration. It does 
not affect his judgment cf » legal question; it only 
affects his tone and manner of expression. Moreau 
said he succeeded as a soldier only because he was 
before all things a citizen. I think Cockburn will be 
eminent as a judge because he is before all things a 
citizen, and let me add, a lover of liberty. 

“A very bad character— unredeemed by a single 
fault,’ is the epigrammatic description which a great 
living English statesman is said to have given lately of 
his rival. No such description will apply to Sir Alex- 
ander Cockburn, for he, as I have already hinted, is 
reported to have faults enough to endear him to his 
imperfect human brothers. But it might be applied, 
perhaps, in perfect good nature, to the new lord chan- 
cellor of England, Sir Roundell Palmer — probably, on 
the whole, the greatest English lawyer now living. No 
one ever heard a word said against Sir Roundell Palmer. 
All parties alike acknowledge his pure, unblemished 
character. His word carries influence in every debate; 





his authority on legal questions is all but supreme. His 
personal character is so highly spoken of, that one won- 
ders how it happens that he is not a dull man. He is 
praised as steadily and as uniformly as Old Grimes, 
and yet he is a man of the highest intellect. He edits 
hymn-books and even composes hymns. He renounced 
office a few years ago rather than have any thing to do 
with molesting a church, even though it was the Irish 
established church. He is, in fact, a sincerely pious 
and devout man, with whom conscience is supremo in 
little things as well as in great. The late lord chancel- 
lor, Lord Hatherley, was likewise a man especially 
conscientious, pure and good, but he was not much of 
a lawyer, and his virtues were greater than his gifts of 
intellect; whereas Roundell Palmer has hardly a peer 
among lawyers and scarcely a superior among men of 
brains. He is an admirable debater, almost as fluent 
as Gladstone himself, whom, in some points of charac- 
ter and temperament, he considerably resembles. He 
brings great knowledge to bear on every subject he 
handles, and, therefore, always commands the pro- 
found attention of the house. He has a far better 
judgment than Gladstone, but he wants Gladstone’s 
fire and force. He is so careful not to go wrong, not to 
overstate or misjudge any thing, that his speeches 
never have the impulse of genuine eloquence. His 
voice and manner of speaking are very much against 
him — or, at all events, would be so with any listener 
unaccustomed to that peculiar house-of-commons style 
which he has so completely adopted. That lachrymose 
sing-song which for some inscrutable reason has become 
the tone of the house is especially noticeable in Sir 
Roundell Palmer. A stranger in the gallery, hearing 
him speak on some ordinary question, might very 
easily imagine, at first, that he was pronouncing a 
funeral oration over some dear departed being, and 
that his voice was choking with sobs. I sat one even- 
ing of last session in the gallery of the house of com- 
mons while Sir Roundell Palmer was speaking, and I 
was so much impressed by this peculiarity, that I per- 
formed for my own amusement a curious little experi- 
ment. I drew back so far that only the tones and not 
the words of the speaker could reach me, and the effect 
was precisely as if I had been listening to somebody 
sobbing out a sad lament. Add to this that Sir Roun- 
dell Palmer looks particularly grave and even doleful, 
and dresses with the austere neatness of an undertaker, 
and it will be understood how the eye bears out the 
ear in keeping up the curious illusion. Sir Roundell 
Palmer will, I should think, be a genuine influence in 
the house of lords, whither, of course, he will be re- 
moved as lord chancellor. He is, on the whole, better 
fitted for that atmosphere than for the stormier scenes 
of the house of commons. I do not fancy that he isa 
man who has in him much of the joy of the strife. 
As lord chancellor, too, he will be in a position to press 
on some of the schemes of law reform which he has at 
heart; for sedate and measured as he is, Sir Roundell 
Palmer is a bold and thorough law reformer. His is 
indeed one of those finer temperaments in which 
intellectual power supplies the place of physical or 
animal courage, and forces weakness itself into enter- 
prise. . 

Sir Roundell Palmer’s name and present position 
have brought us naturally into the society of lord 
chancellors. As I have already mentioned, there are 
several men in the house of lords who filled in their 
time the office of lord chancellor. Lord Chelmsford, 
who was known at the bar as Sir Frederick Thesiger, 
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He is old now, and doubtless disap- 





twice held the place. It is of course a position of | closed his career. 
great honor. The lord chancellor presides in the | pointed. Few people like him; many have at all 


house of lords, although. his authority there is by no 
means so supreme as that of the speaker over the 
house of commons. The lord chancellor mingles in 
the debates of the lords, and sometimes even gets 
into a pretty warm interchange of words with his 
noble friends. On the right of the lord chancellor’s 
seat, and with his back to the public galleries, there 
sometimes rises in debate now a man who when he 
occupied the place made the woolsack seem the seat 
of the scorner. He is worth observing. He is a stout, 
florid, handsome man, with closely-shaven face, rather 
fat cheeks, and smooth shiny forehead. He is nearly 
bald, but is otherwise well-preserved, for he is seventy- 
two’years of age. He is a man of saintly or perhaps 
oily expression — somewhat like a sleek and handsome 
Mr. Pecksniff. When he begins to speak it is with eyes 
half closed and look of benignant humility. His voice 
is naturally acrid in its tone, but he manages to edge 
out his words with such elaborate meekness that they 
carry a suggestion of self-abasement and sanctity in 
every syllable. He has hardly spoken a sentence when 
a laugh runs round the house — that peculiar kind of 
laugh with which great men greet an ill-natured gibe, 
which yet they cannot help applauding. For this saint- 
like personage never opens his mouth but to squirt 
some little spray of venom or vitriol on somebody. 
Every sentence tells; and every sentence stings. When 
the speaker has something peculiarly bitter and per- 
sonal to say, he nearly closes his eyes, subdues his 
voice to its blandest tone, and so shapes the expression 
of his mouth that it seems as if, to use a vulgar old 
saying, butter would not meltinit. This is Lord West- 
bury, once lord chancellor, twice attorney-general, 
known at the bar and in the house of commons as 
Richard Bethell; one of the ablest lawyers in England, 
and perhaps the most advanced of all our law reformers ; 
a man of powerful and penetrating intellect, owner of a 
great head, a cold heart, and the sharpest tongue that 
ever scathed an adversary. Lord Westbury is a per- 
fect master of vitriolic sarcasm. He is far too clever 
at it, for he is always tempted to display his talent, and 
it has always made him enemies. His bitter sayings are 
constantly being told in ‘‘ London Society.”” Roebuck, 
who used to be accounted one of our prime fences in 
political sarcasm, attacked him once in the house of 
commons, but was made nothing of in a few minutes. 
Half a dozen words blandly edged out between the 
corners of Bethell’s mouth made even Disraeli once 
seem positively ridiculous. When as chancellor he 
entered the house of lords, Westbury was once heavily 
assailed by the late Lord Derby, the tory leader (West- 
bury, of course, was a liberal), who was the great ora- 
tor and gladiator of his party. But Westbury did, 
with half-closed eyes and aspect of medieval saint, 
pour out such a flood of corrosive acid over the tory 
chief and his followers, that the latter would not sit 
patiently under it, and the house of lords became pos- 
itively tumultuous. Lord Westbury, however, is under 
a sort of cloud. People say all manner of things about 
his private life; there was a taint of partiality or more 
than partiality in gome of his appointments, when he 
held the office of lord chancellor; and, in fact, the house 
of lords actually passed a vote of censure on his conduct 
and compelled him to resign the place. There were 
excuses for him; he was dragged into a discreditable 
course by endeavoring to uphold a worthless scamp, 
one of his sons; but the censure of the house of lords 





times detested him. He was always unsparing; and 
public opinion did not spare him when, perhaps, there 
was much to be pleaded in his behalf. Evil report 
almost always pursues him, even now that he is old. 
His integrity, his moral character, his dealings with 
his family, with his friends, with his servants— every 
thing about him has been disparaged by hostile opinion, 
except intellect, his knowledge of law, and his power 
of sarcasm. He has probably the greatest intellectual 
force of any lawyer who has made a way in parliament 
in my time; for Bethell, like Sir Roundell Palmer, 
brought into the house a fame already won at the bar, 
and fully sustained in parliament the repute he had 
earned in the courts. But I suppose his career must, 
on the whole, be reckoned a failure. His climax was 
adisgrace. He rose only to fall.” 


——-—<>-o———— 


BOOK NOTICES. 


A Treatise on the Law of Da es, comprising their 
measure, the mode in which they are assessed and 
reviewed, the practice of granting new trials, and 
the law of set-off, by John D. Mayne, Esq., of the 
Inner Temple, ster at Law. The second edi- 
tion by Lumley Smith, of the Inner Temple, etc. 
London: Stevens & Haynes, 1872. 

To the American lawyer the treatise of Mr. Sedg- 
wick on damages will be the standard authority until 
it is superseded by some other American work, later 
and better; but there often arise questions that even 
that excellent treatise cannot solve, and we are com- 
pelled to turn to other sources for information. In 
such an emergency we know of no better work than 
that of Mr. Mayne, presenting, as it does, the entire 
English law, prolific in decisions on the subject. 

Mr. Mayne’s treatise was writteli after that of Mr. 
Sedgwick, and he had, therefore, that advantage of 
gathered material and classification which a subsequent 
author always has over the pioneer. But, while Mr. 
Sedgwick naturally gave prominence to the American 
cases, Mr. Mayne has based his work on the English 
authorities, and has only resorted to American decis- 
ions, where there was none of the English in point. 
The two works together, therefore, present the entire 
law of the two countries. Mr. Smith, the Editcr, has 
performed his part of the work in a very satisfactory 
manner. He has added, we should judge, nearly five 
hundred new cases, and wherever the text has needed 
modification by reason of later decisions, he has done 
it with skill and care. 

We can cordially recommend the work to the Ameri- 
can profession as a valuable adjunct to our own 
authorities on the subject of damages. 


Cases decided in the E with Notes and 
Reports of does nglish Courts, a 


‘erences red cases and 
Cc. M Counselor at Law. 


eos by Nathaniel 
Vol. 2. uld & Sons, 
Albany, N. Y. 

Mr. Moak’s first volume was a success, but the present 
volume is a great improvement upon it. In a preface 
of eleven pages he gives a brief account of the various 
English courts, and yet it is all that is needed to give 
a lawyer here an idea of the relative value of their 
respective decisions. A list of all the English judges 
is given, with brief notes relative to the appointment 
of some of them. His account of the appointment of 
Sir Robert Collier to the position of a paid member 
of the judicial committee of the privy council, will go 
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far toward dispelling the popular idea that no judge in 
England reaches the bench by political jugglery. 

A reference to the cases decided after some of the 
notes went to type is added in an addenda. The vol- 
ume contains the cases in 12 Cox’s Criminal Cases from 
the commencement of the volume, and six or eight 
other valuable cases from the Law JOURNAL reports 
and other outside reports; among others the famous 
Galway election case in the Irish common pleas. 

The house of lords and privy council cases for the 
present year down to the time of publication are also 
included. Among the notes we notice one (p. 124), as 
to how far an appeal supersedes a judgment as an ex- 
isting adjudication; (p. 141) as to how far the property 
of a deceased partner left in the concern is liable for 
its debts; (p. 166) as to the liability of an officer who 
goes into a house at the owner’s request to eject a dis 
orderly person; (p. 176) as to when an adulterer is 
guilty of larceny of property of the husband carried 
away by the wife who elopes with him; (p. 180) as to 
the abduction of a young girl found in the public 
streets; (p. 186) upon the presumption that the wife is 
coerced by the husband; (p. 191) as to when the finder 
of a lost article is guilty of larceny thereof; (p. 195) as 
to how far an unanswered letter found in a prisoner’s 
possession is evidence against him; (p. 233) as to how 
far a letter written by a prisoner to his wife, but re- 
tained by his jailor, is evidence against him; (p. 239) 
as to when a confession is voluntary; (p. 268) as to de- 
vises or legacies to one to cease on his becoming bank- 
rupt, or the recovery of a judgment against him; (p. 
304) as to when a deed or other instrument will be set 
aside for fraud or undue influence; (p. 315) that an 
agreement required by the statute of frauds cannot be 
partly in writing and partly by parol; (p. 393) as to 
when and how far a check given in contemplation of 
death is valid; (p. 493) an elaborate one upon the vexed 
question as to what are remote and consequential dam- 
ages, and when one whose land is not actually taken 
by a public improvement is entitled to damages; (p. 
575) as to the liability of a city for injury sustained by 
a pedestrian upon icy sidewalks; (p. 617) as to when a 
recovery upon an obligation for one installment is not 
a bar to an action for another then due; (p. 628) as to 
how far the court will protect an attorney from a fraud- 
ulent settlement by his client; (p. 667) as to when ma- 
chinery in a factory is a fixture; (p. 674) as to when a 
son, who agrees to pay for the support of his father, 
cannot revoke the agreement; (p. 687) as to when and 
how a surety can avail himself of a counterclaim by his 
principal against the creditor; (p. 699) when an inn- 
keeper has a lien upon the goods of astranger in pos- 
session of the guest; (p. 704) as to how far a carrier is 
liable for injuries to an animal from its own proper 
vice; and (p. 743) as to when a minority candidate is 
elected in consequence of his opponent being ineligible 
to the knowledge of the voters. 

Any lawyer can afford to take the series, and, as it 
contains all that is valuable in all the English courts, 
it will, as soon as its merits are understood, find a place 


in every library. 
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It is recorded that Lord Bacon re-wrote one of his 
works twelve times before it was satisfactory to him- 
self. If some of our present-day law writers would 
follow Bacon’s example they would come nearer dis- 
charging “their debt to the profession”’ than they are 
now wont to do. 





BANKRUPTCY LAW. 
NOTES OF RECENT DECISIONS. 


CONDITIONAL SALE. 


A written contract provided that the ownership of 
personal property was not to pass until the stipulated 
price had been paid. 

Held, that under the contract the ownership would 
remain in the vendor, although the vendee had posses- 
sion, and all but a small portion of the money due had 
been paid; that if the assignee in bankruptcy shall 
deem it for the interest of the creditors, he may pay 
the balance due to the vendor and hold the property 
for the benefit of the estate. U.S. Dist. Ct., Minn., 
Inre J. H. Lyon, 7 N. B. R. 182. 


CONTEMPT. 


A bankrupt, who receives money from his debtor 
after the filing of a petition in bankruptcy and service 
on him of the usual injunction, is guilty of contempt, 
but where he afterward turns over to the assignee all 
his assets, the contempt is purged, even though he may 
have spent part of the money thus collected. The 
estate loses nothing, because payments made to the 
bankrupt by his debtor after the filing of the petition, 
are invalid as against the assignee. U.S. Dist. Ct., 8. 
D.N. Y., In re J. P. Hayden, 7 N. B. R. 192. 


FRAUD. 


A was arrested on charge of fraud in procuring 
goods, in violation of section forty-four of the bank- 
rupt law. Ona hearing before a United States com- 
missioner, it was shown that the accused was a keeper 
of a small store, without means or reputation as a mer- 
chant, who had succeeded by skillful representations in 
buying a large amount of goods, most of which were 
disposed of in less than a month’s time, so that, when 
the United States marshall took possession of the store, 
but a small portion of the goods could be found. No 
books of account or other evidence showing to whom 
these goods were sold to, or in whose hands placed, 
were found. The accused remained silent and ex- 
plained nothing. 

Held, that probable cause was shown to justify the 
belief that the accused had committed the crime 
charged. Accused committed to await the action of 
the grand jury. Dist. of Md., United States v. Thomas, 
7N. B. R. 187. 


FRAUDULENT PREFERENCE — PARTNERSHIP NOTE. 


A creditor who receives money and merchandise 
from his debtor, knowing him to be insolvent, is 
guilty of obtaining a fraudulent preference; hence, if 
he refuses to surrender to the assignee the property 
and money so received, he cannot prove his claim, and 
must pay the costs of the proceedings by the assignee 
to compel him to relinquish his preference. 

A debtor suffers his property to be taken on legal 
process when he allows it to be seized in execution on 
a judgment obtained against him by default. 

When the execution creditor knew that his debtor 
was unable to pay his debts at maturity, he was put 
upon inquiry at once, and must be adjudged charge- 
able with the knowledge he would have thus obtained, 
and guilty of receiving a preference with reasonable 
cause to believe his debtor insolvent. The claim can- 
not be proved until the creditor has surrendered to the 
assignee the advantage obtained by his judgment. 
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A note given in an individual transaction of one of 
the bankrupts, and in no manner for the benefit of the 
firm, though signed in the firm name, is not provable 
in bankruptcy against the joint estate. U.S. Dist. Ct., 
E. D. Mich., In re Forsyth & Murtha, 7 N. B. R. 174. 


JURISDICTION. 


A petition was filed in the United States circuit 
court for the southern district of Alabama, praying 
that a receiver might be appointed to take charge of 
the property of a railroad company. Held, that inas- 
much as the circuit court of the United States for the 
southern district of Mississippi and the chancery 
courts of Alabama, Georgia and Tennessee had ac- 
quired jurisdiction, and as their powers were just as 
large, and they were just as competent to administer 
full relief, this court would not interfere. 

Every court has power to alter and amend its records 
so as to conform to the truth during the term to which 
the record relates, and this court is bound to presume 
that the evidence offered in support of an amendment 
was legal and sufficient. The jurisdiction of this court 
is revisory, and a party cannot come here in the first 
instance to make his case or present any question for 
decisi Petition dismissed. U. S. Cir. Ct. Ala., 
Alabama and Chattanooga R. R. Co. v. Jones, 7 N. B. 
R. 145. 





SALE. 


On a bill in equity, brought to set aside the sale and 
transfer of certain stores by the bankrupts, held, that, 
from the evidence, it appeared that the stores were 
sold at a fair price, before insolvency, for the purpose 
of curtailing the business of the bankrupts, and hence 
the transaction cannot be impeached for fraud. Bill 
dismissed with costs. U. 8S. Dist. Ct., 8. D. N. Y., 
Sedgwick, assignee, v. Wormser, 7 N. B. R. 186. 


STAYING PROCEEDINGS. 


The provision of the twenty-first section of the 
bankrupt act, for staying any suit or proceeding to 
await the determination of the court in bankruptcy, 
on the question of discharge, does not apply to a corpo- 
ration, which can never receive such discharge by the 
terms of the said act. Ill. Cir. Ct., Meyer v. Aurora 
Insurance Co., 7 N. B. R. 191. 


—__+>——_———__ 


ADMIRALTY LAW. 
BILL OF LADING. 


1. Construction of contract wnder: description of 
vessel as ‘‘ steamship.’’— Goods were shipped by 
plaintiffs on board defendants’ vessel, under a bill 
of lading, “‘shipped on board the steamship Hibernia 
* * * from Singapore to London * * * with 
liberty to call at any ports, in or out of the route, to 
receive and discharge coals * * * etc., and to 
tranship the goods by any other steamer.” Held, 
that the contract of the defendants was that the goods 
should be carried on board a ship in which the prin- 
cipal motive power during the voyage should be steam. 
Fraser v. The Telegraph Construction and Maintenance 
Co., L. R., 7 Q. B. 566. 

2. Bottomry bond. — A bottomry bond on a ship and 
freight was given by the master for repairs of the ship 
(already subject to a mortgage), with an agreement by 
the bondholder, the ship’s agent, that if a bill of 
exchange, drawn by the master upon the mortgagee, 
should be duly honored, the bond should not be 
enforced. The drawee died before the bill was pre- 





sented, and neither administration nor probate of his 
will had been taken out, when the holder of the bill, 
in ignorance of the death of the drawee, presented the 
bill for acceptance. Held, that it was not necessary, 
in order to entitle the bondholder to enforce the bot- 
tomry bond, that there should have been such a dis- 
honor of the bill as might have been necessary to give 
aright of action against a drawee or indorsee of the 
bill, and it was sufficient that what was the reasonable 
course, for the purpose of getting the bill accepted and 
paid, should have been taken, which, having regard to 
the circumstances of the case, appeared to the judicial 
committee to be established; and the bond held good. 
The bond on the ship and freight was made absolute 
on the arrival of the ship at Callao, but the bond also 
hypothecated the freight to be earned by the ship from 
that place to any other port or ports. Held, that the 
bond was good pro tanto as to the ship, but void with 
respect to the subsequent freight earned in the voyage 
from Callao to England. The case of The Jacob (4 
Rob. 245) commentedon. The “ Staffordshire.” L. R., 
4 Priv. C. App. 194. 


MARINE INSURANCE. 


Construction of policy: ‘to commence at and from 
loading at, as above,’ how far qualified by other terms 
of policy: re-inswrance. — Defendants underwrote 
a policy of insurance for £1,000, declared to be upon 
cargo, being a re-insurance subject to all clauses 
and conditions of the original policy, in the ship Day- 
break, at and from any port or ports in any order 
on the west coast of Africa to the vessel’s port of dis- 
charge in the United Kingdom; the insurance ‘to 
commence from the loading of the goods at, as above.” 
By the original policy the insurance was for £1,000 upon 
the cargo valued at £3,350 of the said vessel Daybreak, at 
and from Liverpool to any ports in any order backward 
and forward on the coast of Africa, and thence back to 
a port of discharge in the United Kingdom; with leave 
to increase the valuation of the cargo on the homeward 
voyage; outward cargo to be considered homeward 
interest twenty-four hours after her arrival at her first 
port of discharge. Goods, shipped at Liverpool, were 
lost by perils insured against more than twenty-four 
hours after the vessel had arrived at her first port of 
discharge on the coast of Africa. Held, that the clause 
of the policy declared upon, that the insurance was to 
commence on the loading of the goods at, as above, viz. : 
a port on the coast of Africa, must be taken as qualified 
by the clause in the original policy, that outward cargo 
was to be considered homeward interest twenty-four 
hours after the ship’s arrival at her first port of dis- 
charge; and that the policy had therefore attached, 
Joyce v. The Realm Marine Insurance Company, L. R., 
7Q. B. 580. 

ONUS PROBANDI. 

Held, affirming the principles laid down in The 
Bolina (8 Notes of Cases, 210), that where in a cause 
of collision the defense of inevitable accident is 
raised, the onus of proof lies, in the first instance, on 
those who bring the suit against the vessel and seek to 
be indemnified for damage sustained; and does not 
attach to the vessel proceeded against until a prima 
facie case of negligence and want of due seamanship 
isshown. The *‘ Marpesia,” L. R., 4 Priv. C. App. 212. 


PLEADING. 


If a plaintiff in a collision suit intends to rely 
upon a particular act of negligence by the defend- 
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ant he is bound specifically to allege that act in his 
pleadings, and it is not sufficient that the act may be 
included generally in an allegation in the pleadings, 
which do not clearly state such particular act; as it is 
likely to mislead the defendant, and prevent his being 
prepared to meet that particular case. Ib. 


SHIP AND SHIPPING. 


Two sailing vessels approaching stem on in such 
a manner as that, under the sailing rules, each 
would be bound to port, being in a dense fog, only 
sighted each other at a distance of about two hun- 
dred yards. The defendants’ vessel, having been 
close hauled on the port tack, was then preparing to go 
about, and had eased off her head sheets. Both vessels 
immediately parted, but came into collision. Only 
one minute elapsed between the time of sighting and the 
collision. The plaintiffs’ petition alleged, that the de- 
fendants’ vessel neglected to port, and it was stated, in 
answer to a question by the judge of the admiralty 
court, that the head sheets of the defendants’ vessel 
were not again hauled aft. On this evidence that vessel 
was held to blame by the admiralty court, on the ground 
that she had not executed all the proper manceuvers 
which she might have executed after sighting the other 
vessel. Held (reversing the decision of the admiralty 
court), that the collision was the result of an inevitable 
accident, the defendants’ vessel having done all that 
could be effected by ordinary care, caution, or maritime 
skill in the short space of time that elapsed ; and that the 
plaintiffs, if they meant to rely upon the fact that the 
head sheets had not been again hauled back, ought to 
have alleged that fact in their petition as the cause 
of the collision: the allegation of neglect to port not 
sufficiently indicating the nature of such omission. 


Ib. 
—————».oo—_—_—__ 


COMMISSION OF APPEALS ABSTRACT. 


ACTION — PLANK-ROAD CORPORATION—STATUTE OF 
LIMITATIONS. 

Action for services performed and goods furnished 
toa plank-road company, of which defendants were 
stockholders. Defense, statute of limitations. 

Held, that provision being made by the ‘act to pro- 
vide for the incorporation of companies to construct 
plank-roads,’’ etc. (chap. 210, Laws of 1846), in order to 
enforce the personal liability given by said act (§ 44) 
against stockholders, that a joint action may be prose- 
cuted against the company and any one or more stock- 
holders liable to contribute to the payment of its debts, 
the cause of action accrues at the same moment against 
the company and each stockholder liable, and as to them 
the statute of limitations begins to run. If, therefore, 
an action against a stockholder is not commenced 
within the period prescribed by the statute of limita- 
tions, after it thus accrued, it is barred, although 
within that time an action has been prosecuted and 
judgment obtained against the company separately, 
(Earl, C., dissenting.) Conklin v. Furman et al. Opin- 
ion by Gray and Earl, CC. 


COMMON CARRIERS. 


Action on a contract of an express company, to for- 
ward a package beyond the terminus of its route, the 
contract expressly limiting its liability to that of for- 
warders, the through charges not being paid. Held, 
that the liability of the company, as a common carrier, 
ceased at the end of its route, and if there the package 





was delivered to another responsible carrier, with 
proper instructions, upon the line to its destination, its 
liability ceased. The equivalent of “to forward” is 
tosend, nottocarry. Hunt, C., Lott, Ch. C., dissenting. 
When the receipt, for the package containing the con- 
tract, is lost, but a sworn copy is produced, an entry 
of the transaction, in the books of the company, by the 
clerk receiving the package, is not competent evidence 
to show what the contract was, nor is evidence of the 
custom of the company to make a special entry in cases 
of contracts, like the one claimed, and that, in this 
case, there was no such entry. Gray and Leonard, 
CC., dissenting. 

Where preliminary proof of loss and comparison is 
given to make a copy of a contract evidence, the copy 
is legally of as high an order of proof as the original 
would have been, and parol proof cannot be given to 
weaken or alter the contract thus established. (Gray 
and Leonard, CC., dissenting.) Reed v. U. S. Express 
Co. Opinions by Gray and Hunt, CC. 


CONSTITUTIONAL LAW. 

Action upon a contract to pay a certain sum for fur- 
nishing recruits for the United States service. Defense 
that the contract was void and in violation of the laws 
of this State, and particularly of section 4, chapter 29, 
of Laws of 1865, which prohibits the payment of any 
sums for the procurement of volunteers, save as pro- 
vided by that act. 

Held, that the control conferred upon congress by 
the constitution of the United States (art. 1, § 8), over 
the State militia, begins when they are mustered into 
the service of the United States. Arrangements by 
the States to procure their service and aid in call- 
ing them forth, and regulations fixing and limiting the 
amount of bounties or rewards given to procure their 
services, are not unauthorized; therefore section 4, 
chapter 29, Laws of 1865, is not in conflict with the 
constitution of the United States. The re-enactment 
of certain sections of one act in asubsequent one, pro- 
viding for a different scheme, is not a repeal by impli- 
cation of those sections, nor does a provision in the 
second act, suspending the operation of the similar 
sections in that act, have the effect to suspend the 
operation of those in the first act. The first seven sec- 
tions of chapter 29, of Laws of 1865, were not repealed 
or their operation suspended by chapter 41, of the Laws 
of 1865. Several statutes in pari materia, passed by the 
same legislature, are to be taken and construed 
together. Powers v. Shepard. Opinion by Earl, C. 

CONVERSION. 

Action for the wrongful conversion of three drafts, 
drawn upon defendant. They were delivered by the 
drawers to plaintiffs, who discounted them and sent 
them to defendant for acceptance and payment, to be 
returned if not ted. Ad d and refusal were 
proved. Defendant testified that when the demand 
was made he searched for the drafts but was unable to 
find them; that he had since looked for, but could not 
find them; that he had never destroyed or negotiated 
the bills, and that he was insolvent. Held, that the 
demand and refusal to deliver did not establish a 
conversion; that the accidental loss or destruction of 
the drafts was not a conversion. Salt Springs Nat. 
Bank v. Wheeler. Opinion by Hunt, C. 


DRAFT. 


Action on a draft.— McD. & H. were partners; no 
firm name was expressly adopted. By agreement, 








McD. was to give his personal attention to, and have 
entire control and management of, the business, and 
was authorized to arrange and negotiate the acceptance 
of drafts. H. to incur no risks and assume no respon- 
sibility. Held, that H. is liable upon a draft drawn by 
McD., in his individual name, procured to be dis- 
counted by him and used for the benefit of the firm, 
and the avails applied to its use, although, at the time 
the draft was discounted, H. was not known to the 
payee as a partner. (Gray, C., dissenting.) Ontario 


Bank v. Hennessy, impl’d, etc. Opinions by Leonard, 
Earl and Gray, CC. 


EVIDENCE. 


Action upon a promissory note. The issue was as to 
the genuineness of the signature thereto. 
” Held, that other papers executed by the defendant, 
the signatures of which are conceded to be genuine, 
but which are not properly in evidence for other pur- 
poses, cannot be received in evidence or submitted to 
the jury, to enable them to compare the signatures, 
and thus draw a conclusion as to the genuineness of 
the one in question. Randolph v. Loughlin. Opinions 
by Earl and Leonard, CC. 


INSURANCE. 

Defendant insured plaintiff’s vessel, then lying in the 
port of New York undergoing repairs, ‘‘at and from 
New York to Havana.” After the repairs were 
finished the vessel went on a trip to Elizabethport, N. 
J. (16 miles from New York), to test her engines and take 
in coal. She returned to New York and subsequently 
sailed for Havana, and during the voyage was de- 
stroyed by fire. Held, that the insurance was a con- 
tinuous and indivisible risk, and the unnecessary and 
voluntary departure from the port avoided the policy, 
being in violation of its terms and conditions, and dis- 
eharged the defendant from all liability under it. 
Fernandez et al. v. Gt. W. Ins. Co., Same v. N. Y. Mer. 
Ins. Co. Opinions by Lott, Ch. C., and Hunt, C. 


PROMISSORY NOTE. 


Action on a note payable at the Hanover National 
Bank of the city of New York, to the order of R, and 
py him indorsed to the plaintiff. 

Held, that the name of a bank ina note as place of 
payment does not make the bank an agent for the col- 
lection or the receipt of the money. No power, au- 
thority or duty is thereby conferred upon it in refer- 
ence to the note. No presentment at the place named 
is necessary to give a right of recovery against the 
maker. Readiness to pay at the time and place named 
relieves him from damages, and is equivalent to a 
tender. An answer pleading that fact, and payment 
of the money due into court, will be a bar tothe re- 
covery of interest and costs, but not to the cause of 
action. Where the maker put funds in the bank suf- 
ficient to pay the note when due, with instructions to 
pay it upon presentation, but the note not being pre- 
sented at maturity, withdraws the funds, and does not 
bring the money into court, the owner of the note is 
entitled to judgment for both principal and interest. 
Hills v. Place. Opinion by Lott, Ch. C, 


RENT CHARGE. 


Action to recover a rent charge reserved by the 
grantor and covenanted to be paid by the grantee in a 
conveyance in fee. Held, that the fact that the grantee 
entered in allegiance to the grantor’s title, out of 
which the rent is reserved, established seizin in the 
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grantor, so far as one holding under the grantee is con- 
cerned, and until something is shown to the contrary, 
the relations created by the covenants in the deed are 
presumed to have continued. Unless some one bound 
by the covenant to pay rent has paid it, or has been 
released therefrom, the action is well brought, and the 
production and proof of the covenant, in the absence 
of proof of payment or release, entitles the grantor or 
his assignee to a finding, that the rent for twenty years 
(if the covenant has been so long executed) remains 
unpaid and to judgment therefor. The law presumes 
payment prior to that time, but no presumption arises 
from the absence of proof of such payment, that the 
rents have been extinguished and the grantee and 
assignees released from the covenant. (Hunt, C., dis- 
senting.) Proof of non-payment of rent for a period 
of sixty-three years would not raise a presumption of 
such release sufficiently strong to establish the fact 
conclusively as a proposition of law, when the cove- 
nant sued upon remains in the possession of the plain- 
tiff uncanceled, and is produced and read in evidence. 
The inclination of the courts is not to go beyond the 
strict letter of the statute, in presuming, from mere 
lapse of time, an extinguishment Of a sealed obligation 
to pay. (Gray, C.) Central Bank of Troy v. Heydorn. 
Opinions by Gray, Earl and Hunt, CC. 


STATUTE OF FRAUDS. 


Action to recover damages for the breach of a parol 
contract to cut trees standing upon the contractor’s 
land into cord-wood, and to deliver the wood at so 
much percord. Defense, that the contract not being 
in writing was void. Held, that such a contract was 
not for the sale of an interest in lands and a writing is 
not necessary to make it valid. Killmore v. Howlett. 
Opinion by Gray, C. 
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DIGEST OF RECENT ENGLISH DECISIONS. 
EASEMENT. 

Way: implied grant of right of way.— By a lease, 
under which the defendant claimed as assignee, 8. 
demised ‘all that plot of land bounded on the east 
and north by newly made streets’’ (and on the west 
and north by other premises of the lessor and his ten- 
ants, through which there was no way), ‘“‘a plan 
whereof is indorsed on these presents.’’ On the in- 
dorsed plan the site of the new streets was shown, and 
was marked as ‘‘new streets.’’ The lease contained 
covenants by the lessee to build two houses on the land, 
and “ to curb the causeways adjoining the said land.” 
S. afterward granted to the plaintiff a lease of the land 
comprised in the site of one of the proposed new 
streets (which had, in fact, never been made into a 
street), and the plaintiff inclosed the land, so that the 
defendant was unable to reach the east side of his 
premises. In an action against the defendant for pull- 
ing down this obstruction, held, that, under the de- 
fendant’s lease, a right of way was granted along the 
site of the proposed new streets to his premises. Es- 
pley v. Wilkes, L. R., 7 Ex. 298. 


PROMISSORY NOTE. 
Liability of swrety : equitable set-off: debt due to princi- 
pal.— In an action by the payee of a joint and several 
promissory note against one who, to the knowledge of 
the payee, joined in it as a surety only, it is competent 
to the surety, by way of equitable defense, to plead a 
special plea of a set-off due from the payee to the prin- 
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cipal, arising out of the same transaction out of which 
the liability of the surety arose. Bechervaise v. Lewis, 
L. R., 7 C. P. 372. 








TRESPASS. 

Duty of owner of land: collecting of water.— One who 
for his own purpose so manages his land as to collect 
there in abnormal quantities any thing likely to do 
mischief if it escapes, is, prima facie, answerable for 
the damage consequent upon its escape. The defend- 
ants’ mines adjoined and communicated with the 
plaintiff’s, and in the surface of the defendants’ land 
were certain hollows and openings, partly caused by 
and partly made to facilitute the defendants’ work- 
ings. Across the surface of their land there ran a 
watercourse. In November, 1871, the banks of the 
watercourse (which were sufficient for all ordinary oc- 
casions) burst in consequence of exceptionally heavy 
rains, and the water escaped into and accumulated in 
the hollows and openings, where the rains had already 
caused an unusual amount of water to collect, and 
thence by fissures and cracks water passed into the 
defendants’, and so into the plaintiff’s mines. If the 
land had been in its natural condition the water would 
have spread itself over the surface and have been in- 
nocuous. The defendants were not guilty of any 
actual negligence in the management of their mines. 
In an action by the plaintiff to recover the damage he 
had sustained, held, on the principle of Fletcher v. 
Rylands, Law Rep., 3 H. L. 330, that the defendants 
were liable, although they were not guilty of any per- 
sonal negligence, and although the accident arose from 
exceptional causes. Smith v. Fletcher, L. R., 7 Ex. 305. 


VENDOR AND PURCHASER. 


Title: voluntary conveyance: 27 Eliz. ch. 4. —The 
defendant, having executed a voluntary conveyance, 
agreed to sell the property comprised in it to the plain- 
tiff, who paid a deposit; the plaintiff refused to accept 
the title and sued for the deposit. Held, that the defend- 
ant could not make a good title, first, because the volun- 
tary conveyance might have since been confirmed by a 
consideration, and its invalidity therefore depended 
on a doubtful state of facts; and, secondly, because 
the defendant could not compel the plaintiff to concur 
in defeating the previous conveyance, afd making a 
good title to himself; and that the plaintiff was, there- 
fore, entitled to recover the deposit. Clarke v. Willott, 
L. R., 7 Ex. 313. 

WILL. 

1. Revocation: appointment of executor revoked with- 
out express words of revocation: costs. — A testator, by 
his first will, executed in England according to Eng- 
lish law, disposed of all his realty and personalty and 
appointed an executor. By.hissecond and last will, exe- 
cuted in Italy where he was domiciled at the time of 
his death, according to the law of Italy, he appointed 
his wife his universal heiress, and the will contained a 
revocatory clause in the following terms: “I erase, 
revoke and annul every other act or last will which I 
may have made.” The court held that the Italian will 
revoked the disposition of the personalty and the 
appointment of executor contained in the English will, 
and that the Italian will alone was entitled to probate. 
The executor of the English will, who propounded it 
as entitled to probate with the Italian will, was con- 
demned in costs. Cottrell v. Cottrell, L. R., 2 P. & D. 897. 

2. Revocation by tearing : intention. — A testator, un- 
der the false impression that his will was invalid, tore 
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itup. Immediately afterward, on reconsideration, he 
collected the pieces and placed them together among 
his papers of importance, and preserved them until his 
death. Held, that, as the act done was not accompanied 
by an intention to revoke a valid will, it was ineffect- 
ual, and the will was admitted to probate. Giles v. 
Warren, L. R., 2 P. & D. 401. 

8. Codicil: directions to destroy will: revocation. — 
The testator, in aletter addressed to his brother, which 
was signed by him in the presence of two witnesses, 
directed his brother to obtain his will and burn it with- 
out reading it. Held, that the letter was a writing 
duly executed, declaring an intention to revoke the 
will, and administration with the letter only annexed 
was granted to the next of kin of the deceased. In 
the goods of Durance, L. R., 2 P. & D. 406. 

4. Will destroyed: codicil not revoked: 1 Vict. ch. 26, 
§ 20.—The deceased executed a will and codicil. In 
the latter she referred in several paragraphs to the dis- 
positions contained in her will, and more particularly 
she bequeathed a certain legacy to be heid under con- 
ditions stated in herwill. She subsequently destroyed 
the will by burning it, but preserved the codicil. Held, 
that, as the codicil was not revoked by any of the 
methods prescribed by the wills act, it must be admit- 
ted to probate. In the goods of E. H. Turner, L. R., 
2P. & D. 403. 
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CORRESPONDENCE. 
Lamon’s Story oF LINCOLN. 


Detroit, November 12, 1872. 

Srr—I was, to say the least, astonished at the version 
of the late President Lincoln’s defense of Armstrong, 
as given by Lamon, and noticed in last week’s Law 
JOURNAL. As it now stands, the story does not re- 
dound to the credit or honesty of Mr. Lincoln, and, as 
an admirer of that great man, I, for one, sincerely hope 
it is not true. However loose may be our notions of 
professional ethics in this country, no one will attempt 
to justify or excuse such a piece of downright dis- 
honesty. For that reason I trust that some one, cog- 
nizant of the facts, will demonstrate that Mr. Lamon 


has been misled. 
Yours, Ww. 


EVENING SCHOOL oF Law. 
New Yorg, November 8, 1872. 


DEAR Sir—There are hundreds of young men en- 
gaged as clerks in law offices in this city who intend to 
follow the law, but, by reason of the inconvenient hours 
of the law school, cannot avail themselves of the effi- 
cient and systematic training which prevails there. 

It is true, that the office is the best school for a prac- 
tical knowledge of the law, but a knowledge of prac- 
tice merely makes the pettifogger, but not the lawyer. 

Cannot an evening law school be opened? It is a 
great necessity, and I am sure would prove a great 
success. 

Perhaps the bar association could be moved to under- 
take the good work. 


Respectfully yours, 8. G. 
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The general term for the third department met in 
Albany on Tuesday. 
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WILLIAM BEACH LAWRENCE ON THE ALA- 
BAMA CLAIMS. 

The London Law Magazine speaks in the following 
terms of the Hon. William Beach Lawrence's little 
work on the Alabama Claims: “It is satisfactory to 
note the general tone of fairness, and evident desire 
for impartiality, with which this accomplished writer 
examines the English position in our remarkable con- 
troversy with the United States. It augurs well for 
the future equitable adjustment of international dif- 
ferences, that there should be men who endeavor to 
subordinate their feelings of nationality to the higher 
aim of maintaining the integrity of the law of nations, 
as at all events a rule in the intercourse of independent 
sovereignties in time of peace, and it is to be hoped, 
of no less influence when grave complications pointing 
to a state of war arise.” * * * “In this brief notice 
of the celebrated rules which were the basis of the 
adjudication under the treaty of Washington, Dr. 
Lawrence, while giving no direct opinion as to how far 
these rules will influence, or the place which they will 
take as accepted propositions of international law, yet 
observes significantly that what ought to commend 
this portion of the treaty to all Americans is the fact 
that the rules are essentially the same as were adopted 
by the government of the United States during the 
presidency of Washington, and when Jefferson was 
secretary of state. On this all may remark, that should 
this view of the historical aspect of the question prove, 
on subsequent examination, to be the true one, it will 
show, in the first place, the extent to which English 
jurists and statesmen were at fault in their conceptions 
of the obligations attaching to a true neutrality; and, 
secondly, it will go far to secure for the rules a wider 
reception by other nations as an essential part of the 
law maritime to a far greater degree than if they had 
been merely an expedient, adopted ad hoe, so to speak, 
for the purpose only of solving one great difficulty 
which separated two leading powers, between whom it 
was at the same time felt to be almost an impossibility 
that actual hostilities should arise.”’ 


—— —~—9 ee 


HAWTHORNE IN courRT.—In Hawthorne’s English 
Note Book, is the following passage : 

March 27. I attended court to-day, at St. George’s 
Hall (Liverpool), with my wife. Mr. Bright and Mr. 
Channing, sitting in the high sheriff’s seat. It was the 
civil side and Mr. Justice Cresswell presided. The 
lawyers, as far as aspect goes, seemed to me inferior to an 
American bar, judging from their countenances, 
whether as intellectual men or gentlemen. Their wigs 
and gowns do not impress the spectator, though they 
strike him as an imposition. Their date is past. Mr. 
Warren, of the ‘Ten Thousand a Year,” was in court, 
a pale, thin, intelligent face, evidently a nervous man, 
more unquiet than anybody else in court, always rest- 
less in his seat, whispering to his neighbors, settling 
his wig, perhaps with an idea that people single him 
out. St. George’s Hall, the interior hall itself I mean, 
is a spacious, lofty and most rich and noble apartment, 
and very satisfactory. The pavement is made of 
mosaic tiles and has a beautiful effect.’”” This was in 


1855. 
———- doe — —— 


The commission to codify the laws of the United 
States will report to congress in December the whole 
body of statutes codified, under seventy-five titles. 


< 





FOREIGN NOTES. 


Sir Roundell Palmer, the new lord chancellor, has had 
audience of the queen at Balmoral, apd been formally 
invested with the office. The Cantabs seem to 
be the favorites in the race for the English bench. 
Among the present judges the following were educated 
at Cambridge: The lord chief justice of England, 
Lord Penzance, Lord Romilly, Sir R. P. Collier, Sir J. 
W. Colville, Vice-Chancellor Malins, Mr. Justice 
Blackburn, Mr. Justice Brett, Baron Cleasby, and Mr. 
Justice Denman. The late Lord Chancellor Hather- 
ley was also a graduate of Cambridge. The prac- 
tical working of the English court of last resort — the 
House of Lords—is anomalous. Theoretically the 
whole house sits in review, and the common-law 
judges are summoned to give their opinions on the 
law; but practically, as we learn from the recent ad- 
dress of the attorney-general, the judges are not now 
summoned and the causes are decided by the law 
lords. He mentions a case where a point decided by 
some seven or eight of the judges was overruled, on 
appeal, by Lord Chelmsford alone. —— Lord Selbourne 
gave his first reception to the judges on the 2d inst. 

It is stated that preparations are being made to 
defend the Tichborne claimant with vigor. The 
long vacation of the English bench and bar closed on 
the 24th ult. 


me 


WE inadvertently omitted last week to give 
credit for the article on “‘legal tests of insanity,’’ 
which was taken from the very able opinion of Mr. 
Justice Doe, in State v. Pike, 49 N. H. 399. 


—— + — 


LEGAL NEWS. 


The treasury department of the United States has 
directed the district attorney, at Providence, to 
prosecute the officers of the Metis, for a violation of 
the rules of navigation. 


The secretary of war recommends, in his annual 
report, the establishment of military prisons in place 
of the present system of sending army convicts to State 
penitentiaries. 


The legislature of Vermont has again elected the 
present justices of the supreme court, to wit: Hon. 
John Pierrepont, Hon. James Barrett, Hon. Asahel 
Peck, Hon. H. H.Wheeler,Hon. Homer E. Royce, Hon. 
Jonathan Ross and Hon. T. P. Redfield. 


The court of appeals commenced its session on Mon- 
day last. Among the cases argued was that of Vogt, 
discussed in the LAw JouRNAL, vol. 5, p. 404, and in- 
volving the authority of a State governor to extradite 
one charged with having committed acrime in a country 
not having an extradition treaty with the United 
States. The case of the People v. Fancher was also 
argued, involving the legality, under article VI, section 
9 of the Constitution, of Judge Fancher’s appoint- 
ment to the supreme bench, vice Barnard removed. 
The respondent, Fancher, claims that the senate was 
not in session at the time of his appointment, and that, 
therefore, the govervor could appoint without the ad- 
vice and consent of the senate while the people claim 
that the senate wus in session, and its consent neces- 
sary. Judge Fancher was appointed September 21, 
1872. 
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CONCERNING SEALS. 


Few things will bear less looking into, with other 
eyes than those of habit, than the theory of the com- 
mon law concerning seals. Established as this theory 
was in days of ignorance, it derives its support from 
prescription and usage rather than from intrinsic 
worth. The fact is that the law moves much like the 
gods of Homer—an interval of ages between the 
steps. In that alone we are accustomed to forget that 
the world is a world of progression, and that what 
was good three centuries ago may possibly not be 
good now. In that alone we are wont to believe 
that the common law, like another Minerva, was 
knocked, complete, out of a few sage Anglo Saxon 
heads, and that all that remains for subsequent gen- 
erations to do is to hand this “torch of truth” along 
theline. While it comes rather hard to conscien- 
tiously believe that the common law is literally the 
perfection of human wisdom, we can readily concede 
its many and great excellencies. What it needs is 


pruning —the lopping off of some things that have 


outlived their usefulness. To the plain man, unversed 
in the wonderful mysteries of the law, the legal effeci 
of a seal can hardly fail to seem less than a miracle. 
The simple wafer must appear to him like “some am- 
ulet of gems annealed in upper fires.” Why it should 
have the consecrating influence the law imputes to it, 
he will never be able to understand, and we very 
much doubt if any one else will ever understand it. 

A little investigation of the history of seals shows, 
clearly enough, that they were originally used only 
as a make-shift for writing. Blackstone gives the 
following account of them: “The method of the 
Saxons was, for such as could write, to subscribe their 
names; and whether they could write or not, to 
affix the sign of the cross, which custom our illiterate 
vulgar do, for the most part, to this day keep up by 
signing a cross for their mark, when unable to write 
their names.” “In like manner, and for the same 
unsurmountable reason, the Normans, a brave but 
illiterate nation, at their first settlemeht in France, 
used the practice of sealing only, without writing 
their names; which custom continued when learning 
made its way among them, though the reason for 
doing it had ceased. At the conquest, the Norman 
lords brought over into this kingdom their own 
fashion, and introduced waxen seals only instead of 
the English method of writing their names, and 
signing with the sign of the cross. And in the reign 
of Edward I, every freeman, and even such of the 
more substantial villeins as were fit to be put upon 
juries, had their distinct particular seals.” 

A seal was certainly useful to a Norman that could 





not write, and of significance when each had his 
particular signet ; but when writing became common 
and the distinctive character of the seal lost, sealing 
became a mere hollow form; as Blackstone says, 
“the reason for doing it had ceased.” At common 
law a seal was “ wax impressed, because wax without 
impression is not a seal” (3 Inst. 169); but even these 
requisities, wax and impression, are dispensed with in 
most, if not all the States, and in some of them a 
mere scrawl of the pen is held sufficient. Not equal 
to the task of freeing ourselves from this venerable 
superstition, we make the observance of it as easy 
and meaningless as possible. Chancellor Kent thought 
that this legalizing of pen-flourish seals “is destroy- 
ing the character of seals, and it is in effect abolishing 
them and with them the definition of a deed or 
specialty, and all distinction between writings sealed 
and writings unsealed.” 4 Kent’s Com. 445. 

Now, to the lawyer, accustomed to look upon a 
seal much as a heathen does upon his idols, this may 
seem very bad, but to a layman it would probably 
appear of little moment whether the “ distinction be- 
tween writings sealed and writings unsealed” were 
preserved or not. 

It seems to us rather absurd to be told by learned 
judges that “sealing is a relict of ancient wisdom,” 
and yet such expressions are found in our reports of 
comparatively recent date. For instance, in Jackson 
v. Wood, 12 Johns. 73, we find the following: ‘“ This 
venerable custom of sealing is a relict of ancient wis- 
dom, and is not without its real use at thisday. There 
is yet some degree of solemnity in this form of con- 
veyance. A seal attracts attention and excites cau- 
tion in illiterate persons, and thereby operates as a 
security against fraud. Ifa man’s freehold might be 
conveyed by a mere note in writing, he might be 
more easily imposed on by procuring his signature to 
such a conveyance, when he really supposed he was 
signing a receipt, a note or a letter.” This is simply 
begging the question. So long as our laws relating 
to attestation and acknowledgment of. conveyances 
are preserved there is little danger of one’s convey- 
ing his freehold by “a mere note in writing,” or of his 
mistaking the character of the instrument he is sign- 
ing. The danger is surely not lessened by the seal, 
considering the character of the seals in common use. 
But aside from this, the reason is very weak. If a 
man can write he can read writing and can know 
what he is signing. If he cannot write, he is too ig- 
norant to know any thing about the solemnity of a 
seal. Besides, the seal is usually, we might say 
always, affixed by the scrivener, and the parties pay 
little or no attention to it, and know little and care 
less about it. 

We do not object to seals for the reason of the 
trouble of affixing them, but because they have been 
and are the fruitful source of perplexities and distine- 
tions in contracts —of litigations, of dishonesty, and 
of inequity. Years of toilsome research would 
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hardly make one perfect in the reported cases on the 
question of seals. 

Take a single case, that of Jackson v. Wood, to 
which we before alluded. The question was solemnly 
discussed whether a freehold could be conveyed with- 
out a seal. The party selling the land received its 
full value; the instrument of conveyance was ample 
and explicit, and was signed in the presence of two 
witnesses. But the talismanic charm of the seal was 
wanting, and, therefore, it was decided that the heirs 
of the grantor should recover back the land, though 
it had been in the possession of the purchaser for 
twenty years. So much for the lack of a little wafer. 
So, again, in another case, Ayres v. Harness, 1 Ohio, 
368, a person indebted to another, in a sum not 
exactly ascertained, wrote his name upon a blank 
paper and made his seal (a scrawl) in the presence of a 
subscribing witness, and authorized that other to fill 
out an obligation for the amount found to be due. 
The paper was filled up accordingly, but the scrawl 
was there, and the obligation was held, for that reason, 
invalid. Had that been omitted the legality of the 
instrument would have been perfect; and yet, accord- 
ing to the theory of seals, they import deliberation, 
and, therefore, much more than a mere signature, 
should bind the obhgor. This result of sealing may 
be law, but it is neither justice nor common sense. 


Examples might be multiplied indefinitely, but enough, 
we trust, has been said to lead to the conviction that 
the seal is nothing more than a naked, useless, absurd 
formality, expressing nothing, meaning nothing, prov- 
ing nothing; while, at the same time, the most im- 
portant legal consequences are suffered to depend 


upon it. Is it not time that this absurdity was 
dropped out of our law? 


Oo 


THE PROVISIONAL REMEDIES OF THE NEW 
REVISION. 

The provisions of our code, relating to attachments, 
lack much of that consistency and harmony to be 
found in other portions of the work, and have given 
rise to much perplexity and contrariety of decisions. 
This has resulted partly from the incomplete charac- 
ter of the code adopted, partly from the difficulty of 
covering, by general terms, the multitude of details 
pertaining to the subject, but largely from the hasty 
and illy-considered amendments which have been 
made to it from time to time. An examination of 
the work of the present revisors on that title con- 
vinces us that they have studied the subject care- 
fully, and have removed most of the objections that 
now exist. While they have freely remodeled sec- 
tions, they have so carefully retained the distinctive 
character and phraseology of the present act that 
there will be little necessity for new constructions. 

We shall notice, briefly, the provisions of titles three 
and four of chapter seven, the former relating to 
“attachments against property,” and the latter to 





“other provisional remedies,” including receivers, 
Title three is divided into five articles, as follows: 
“1, Cases where a warrant of attachment may be 
granted, and proceedings upon granting the same; ” 
“2. Execution of the warrant pending the action;” 
“3. Vacating or modifying the warrant, discharging 
the attachment;” “4. Regulations, where there are 
two or more attachments against the same defend- 
ant;” “5. Proceedings after judgment, rights of par- 
ties, and duties of the sheriff after the warrant is 
vacated or annulled, or the attachment discharged.” 

There is an apparent inconsistency between sec- 
tions 227 and 229 of the Code, the one allowing 
attachments only in actions on contracts for the 
recovery of money and in actions for conversion; 
while the other seems to allow attachments wherever 
acause of action exists. And there have been 
judges who have, by a process of construction that 
we could never understand, held that the latter sec- 
tion authorized attachments in every action, but these 
decisions have been time and again overruled, and 
the doctrine pretty thoroughly settled that no real 
inconsistency exists. But the revisors have carefully 
remodeled these sections, simplifying them and re- 
moving even the appearance of inconsistency. They 
have likewise extended the remedy by attachment” 
to all cases of tort, where the damages are capable 
of at least approximate valuation ;” but have omit- 
ted the remedy against domestic corporations, in 
accordance with the ruling in Ferrier v. The American 
Silver Co., 3 Abb. N. 8. 419. 

It is provided in section 624 of the revision, among 
other things, that the warrant may be granted before 
service of the summons, and without the presenta- 
tion of a complaint; “but for the purpose of deter- 
mining whether the warrant was properly granted, 
the complaint thereafter to be interposed must be re- 
garded as having been made at the time of the 
application.” In such case the summons is to be 
personally served, or its publication commenced 
within thirty days. By section 626 the undertaking 
of the plaintiff is to be “with sufficient sureties,” so 
that one surety will not be sufficient as at present. 
Section 627 requires the warrant to be subscribed by 
the judge and the plaintiff’s attorney, and to “ briefly 
recite the ground of the attachment. It may be 
directed to the sheriff of a particular county or 
generally to the sheriff of any county where property 
of the defendant may be found. This provision for 
a general direction will obviate the inconvenience 
which sometimes at present arises where the property 
to be attached is being removed. Section 628 is new 
and gives to the judge granting the warrant exclusive 
control over its execution, except in case of his ina- 
bility, from absence, sickness or other causes, when 
the county judge or a judge of the court may exercise 
such control. The court, at a stated term thereof, may 
also exercise control, and it may likewise, by order, 
assume the direction where the warrant was issued 
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by acounty judge. Section 629 contains a new pro- 
vision that the sheriff to whom a warrant has been 
delivered may execute the same from time to time, 
and as often as may be necessary, notwithstanding 
the expiration of his term of office. This is in ac- 
cordance with McKay v. Harrower, 27 Barb. 463, 
which also held that the execution against the 
attached property must be issued to the sheriff having 
possession of it. In section 691 of this revision the rule 
is extended so as to require the execution against the 
general property, as well to be issued to the late 
sheriff. There is no decision to justify this provision 
as to the execution against the general property, 
although the head note to McKay v. Harrower might 
lead one to suppose that that decision went thus far. 
When the sheriff who executed the attachment is out 
of office, the execution issued to him is a special one, 
and he is sheriff only pro hac vice, and by reason of 
the peculiar nature of the proceeding. We are en- 
tirely unable to see the propriety of giving him the 
powers of a sheriff over property he has never attached. 

Section 631 is an important addition to our statute 
law. It provides in substance that negotiable securi- 
ties may be attached whether past due or to become 
due, executed by any foreign or domestic govern- 
ment, State, county association, corporation, or any 
individual either within or without the State, when 
they belong to the defendant and are within the 
county. Such securities have usually been regarded 
as only the evidence of debts, and where they belong 
to a non-resident, and were made by a non-resident, 
and the whole transaction took place elsewhere, the 
mere fact that they happened to be within the State 
was not thought sufficient to bring the debt itself 
within the State and render it attachable. Willett v. 
Equitable Insurance Co.,10 Abb. 193; Bates v. New 
Orleans Railroad Co., 13 How. 516. The case of 
Russell vy. Ruckman, 3 E. D. Smith, cited by the re- 
visors, is clearly distinguishable, as there the note was 
made by a resident. As a general principle we believe 
the section is good and in accordance with the nature 
of our business transactions and the spirit of the age. 
The revisors, in a note, speak thus: 

“The securities mentioned in this section are now 
generally regarded, not only by the mercantile com- 
munity, but also by jurists, rather as property than as 
mere evidences of debt; and it seems to us that the 
time has arrived for the legislature to recognize an 
opinion so prevalent and so generally acted upon, 
especially when the object is to remove a fruitful 
source of controversy.” 


They recognize, also, the possibility of complica- 
tions with foreign tribunals, but think that the spirit 
of comity will prevent all serious difficulty. But 
there are several questions that may arise under this 
section of a troublesome character. As a simple 
illustration, take the case of Coddington v. Gilbert, 17 
N. Y. 489, and suppose the same facts to come up 
under this section. The bonds of a foreign corpora- 





tion are executed and left in the hands of an agent in 
this State for negotiation. In an action against such 
corporation they are clearly attachable under this sec- 
tion, and yet they are neither debt nor property. 

The sections, from 645 to 659, are composed mainly 
of the provisions of the 2 R. S. 5, relating to attach- 
ments of vessels. Under section 668 a third party, who 
has acquired a lien upon or interest in the defendant’s 
property after it was attached, may, equally with the 
defendant, move to vacate or modify the attachment. 
As the decisions now are, third parties, having 
an interest, while they may move to vacate an 
attachment where it is founded on any fraud of 
their rights, have no standing in court to move 
to vacate for mere irregularities. Isham v. Ketchum, 
46 Barb. 43; Ketchum v. Ketchwm, 1 Abb. N. 8. 
157. 

Section 669 will settle a question which has led to 
a number of conflicting decisions, inasmuch as it pro- 
vides that where a motion to vacate is founded on 
affidavits of the defendant, it may be opposed by new 
proofs by affidavit on the part of the plaintiff, tending 
to sustain any ground for the attachment recited in the 
warrant, and no other. Sections 678-680 are of pe- 
culiar importance, and will remove one of the gross- 
est injustices in the law. At present, upon an attach- 
ment against the property of one member of a 
copartnership, the sheriff may seize the leviable 
property of the firm, and thus close the entire busi- 
ness ; and, moreover, on execution, may sell the de- 
fendant’s interest, and deliver the whole goods to the 
purchaser, who takes them as joint tenant and subject 
to an accounting. Not only may a valuable business 
be thus ruined, but the other partners may, through 
the fraud or insolvency of the purchaser, lose their 
entire stock. They can procure a discharge of the 
attachment, to be sure, by giving an undertaking to 
pay the plaintiff’s judgment, not exceeding double 
the value of the goods seized; but the injustice of 
this, as the revisors show, is most flagrant, for the 
goods seized may be worth $100,000, and the plain- 
tiff’s claim $10,000, while the defendant’s interest 
in the firm may be much less than that sum, yet the 
partners would be compelled, in order to secure their 
goods and continue their business, to undertake to 
pay the whole $10,000. This is simply “robbing 
Peter to pay Paul.” The revisors propose to allow 
the attachment to be discharged upon the giving of 
an undertaking to the amount of the value of the 
debtor’s interest in the partnership property. This 
will do equal justice to the creditor and the part- 
ners. 

Article fourth of this title relates to “regulations 
where there are two or more attachments against the 
same defendant,” and contains some excellent pro- 
visions that will serve to remove most of the doubts 
and difficulties that exist under our present meagre 
statutory provisions. We have not time to notice 

“them in detail. 
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Article fifth relates to “proceedings after judg- 
ment,” but makes no material change in the present 
law, except providing more specifically for the collec- 
tion of a judgment out of attached property, and that 
a general execution against the defendant’s property 
may be given to an ex-sheriff who has made an at- 
tachment, to which we have already alluded. 

Of article first of title four, concerning receivers, 
no more need be said than that the much-needed 
provision is made, that notice of an application for the 
appointment of a receiver shall be given. Few things 
have led to more judicial scandal in this State than 
the appointment of receivers ex parte, and it is cer- 
tainly time it was directly prohibited by statute. We 
would suggest to the revisors the feasibility of pro- 
viding for the appointment of receivers by the inter- 
vention of the parties themselves, or that where the 
parties agree upon a referee he shall be appointed. 
Judicial patronage in the appointment of referees has 
led: to and will always lead to much trouble. 

The remainder of this title relates to “ deposits, 
delivery or conveyance of property,” and to “ general 
and miscellaneous proceedings,” the only noticeable 
provision of which is section 701, which provides that 
an order of arrest and a warrant of attachment shall 
not be granted in the same action against the same 
defendant, unless where one of the remedies is vacated, 
the other may in a proper case be pursued. 

We have thus given a hasty sketch of the principal 
feature of the alterations proposed by the revisors to 
the existing provisions of the statute relating to pro- 
visional remedies. While in a few instances we do 
not approve of the changes, we are thoroughly satis- 
fied, that, as a whole, the new revision on this branch 
will be much superior to our present law. The com- 
missioners have certainly done their work honestly 
and ably. We find no evidences of carelessness or 
unseemly haste, but every page bears witness that all 
the assistance that could be gained from a careful 
study of the decisions of the courts has been brought 
to bear in shaping each provision. The commission- 
ers are all men of approved ability, and they are 
making the most comprehensive and symmetrical code 
of laws that we have yet had in this State. What 
they need is time, and such assistance as the profes- 
sion can give them in the way of suggestions on the 
parts as they are issued. 
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For the last year the rumors about the health of 
Chief Justice Chase have been co numerous and con- 
flicting, that one never could tell what was his real 
condition; but it is now stated, and, we are glad to 
believe, correctly, that he is quite strong, is dis- 
charging his regular duties, “and can be seen any 
fine day walking from his couniry residence to the 
capital and back— a display of physical energy too 
often not emulated by young fellows of half his 





years.” 4 


CURRENT TOPICS. 

We print elsewhere the opinion of the supreme 
court of Illinois in the Chicago Hvéning Journal con- 
tempt case, with the dissenting opinion of Mr. Justice 
Scott. The latter, it occurs to us, is rather curious. 
It concedes that “all good citizens will admit that 
he who willfully and wantonly assails the courts 
by groundless accusations, and thereby weakens the 
public confidence in them, commits a great wrong 
not alone against the court, but against the people of 
the commonwealth.” If there can be a more willful 
and wanton assault upon a court than that of the 
Evening Journal, we do not care to see it. That, 
under the peculiar circumstances of the case, it was 
more than likely to “ weaken the public confidence” 
in the court, can hardly be doubted. Yet, Mr. Justice 
Scott denies the policy of the courts, correcting the 
wrong, but thinks it should be left to the legislature. 
Precisely how he would have the legislature remedy 
it does not appear. Would he have an act passed 
declaring willful and wanton abuse of a court illegal ? 
That is the law now if there is such a thing as law 
not declared by statute, and the judges would be left 
to enforce it precisely as they were in this case. If 
such outrageous defamation be a “wrong not alone 
against the court but against the people of the com- 
monwealth,” a denial of the right and duty of the 
court to punish it should rest on stronger grounds 
than those put forth by the dissentientes. 


The movement of Senator Harlan, the Washington 
Chronicle, Frederick Douglass and others of that ilk, 
for the elevation of Langston to the attorney-gen- 
 eralship, is attracting considerable attention, and has 
some elements calculated to commend it to the favor- 
able consideration of the president—the Washing- 


ton correspondent tells us. And we can very well 
believe it, if political service is to be the guid pro 
quo; for the negroes have unquestionably thrown 
their strength for the administration, and Langston is 
the only one of them that makes any claim to the 
qualifications necessary for the desired position. That 
Langston is a colored man and a lawyer, we know, 
and that is all. Whether or not he has ever tried a 
case we do not know, but that he has had any con- 
siderable practice is improbable; for white clients 
would not be likely to seek a colored lawyer to pre- 
sent their cases, and the colored race have not, so far, 
found occasion or means to be very litigious. We 
should suppose that the constitutional adviser of the 
government ought to be selected, not for his race or 
color, or political influence, but for his ability as a 
jurist. Akerman was, and Williams is, bad enough, 
but Langston would be altogether too much. We do 
not believe that there is any present probability of 
the success of this new departure, but it is one of the 
“sions of the times” that portends something for the 
future. 
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If any evidence were needed of the correctness of 
the decision of the supreme court of Illinois, in the 
Chicago Evening Journal case, it has been furnished 
in a recent issue of that paper, which says: “Chief 
Justice Lawrence has shown himself to be an auda- 
cious, arbitrary and infamous tyrant, and a man whose 
ideas are totally at variance with the spirit of our free 
institutions, and a person in nowise fit to be intrusted 
with the power of an official of his present high posi- 
tion.” We presume the Avening Journal speaks of 
itself when it uses the term “our free institutions,” 
and it is well that the chief justice and the court were 
at variance with them, as they ought to be at variance 
with all lying and defamation. The “galled jade” 
winces, of course, and lixe the dog “is turned to its 
own vomit again ;” but after the editor of the Journal 
recovers from his fine he will probably take a more 
hopeful view of the world in general and of the 
supreme court of Illinois in particular. 


That Judge Nelson will shortly resign his seat on 
the supreme bench is conceded on all sides, and the 
current report from those claiming to be informed is 
that either Senator Conklin, of New York, or Judge 
Settle, of North Carolina, will be his successor. The 
qualifications of these men for that responsible posi- 
tion are about as follows: Senator Conklin is a toler- 
ably good lawyer, a very good politician, and an 
ardent republican. Judge Settle was the chairman 
of the Philadelphia convention, and was instrumental 
in carrying his State for Grant. That either is a 
jurist of a high order nobody claims; but judicial 
knowledge or capacity as a sine qua non for the 
supreme bench seems to be at a discount in Washing- 
ton, for, passing by a couple of recent appointments 
we remember that it was not long ago that senators 
gravely urged, in effect, if not in terms, that it would 
be cheaper to put the judgeships up at auction and to 
give them to those who would do the work for the 
least money. 


Some of the Scotch women appear to be quite 
as determined to override the conventional notions 
about sex, as their American sisters, and display con- 
siderably more pluck. A case is being argued before 
the court of sessions in Edinburgh, brought by the 
female medical students against the Edinburgh Uni- 
versity. The plaintiffs seek not only to establish 
their right to graduate on passing the ordinary exam- 
ination, but to compel the medical professors, who 
refused to lecture to lady students, to teach them, 
in all respects, in the same manner as the male stu- 
dents are taught, under penalty, in case of default, 
of dismissal from their office. Nearly all the profes- 
sors have declined to teach the women, out of regard, 
it seems, to some squeamish notions about “ propri- 
ety,” but one would suppose that if the ladies could 
stand it, they might manage to. 





Mr. Comptroller Hopkins has issued a circular to 
the various boards of supervisors to the effect that 
the votes cast at the recent election under the fund- 
ing act of the last session (Laws 1872, chap. 700) are 
unconstitutional and void. Section 12, article VII of 
the constitution, provides that no such law shall be 
submitted to be voted on at any general election, 
“when any other law, or any bill, or any amendment 
to the constitution shall be submitted to be voted for 
or against.” At the last election an amendment to 
the constitution continuing the commission of ap- 
peals was so submitted, rendering the vote on the 
funding act illegal, in the opinion of the comptroller, 
and not only of him, but also of the court of appeals. 
For he says, “I have informally submitted the ques- 
tion to the court of appeals, all the judges being 
present, and I have their authority to state that they 
unanimously concur in the views expressed in this 
circular.” Some of the newspapers have been demon- 
strating the exceeding wickedness of the comptroller 
in asking, and of the court in giving, this informal 
opinion; but we confess that we see no impropriety 
in it. The vote was so palpably illegal that no doubts 
could be entertained on tne subject, and it was there- 
fore desirable that the views of the court should be 
distinctly understood, so that parties might not, in 
the vain hope of ultimately succeeding, be led to 
contest the matter in the courts. While, as a rule, 
the attorney-general would be the proper authority 
to advise the heads of departments, the present case 
is exceptional, and the course of the comptroller and 
the court proper. | 


In the case of Carl Vogt the court of appeals has 
affirmed the decision of the court below that a State 
governor has no right to order the extradition of a 
person charged with the commission of a crime in a 
country not having an extradition treaty with the 
United States, and that a State statute designed to con- 
fer such power upon the governor is unconstitutional. 
The opinion in the case has not yet been handed 
down. When it is we shall refer to the matter again. 

The court has also affirmed the title of Judge 
Fancher, the successor of George G. Barnard. 

o<ctenheeilillilpedinaitig 

In City of Evansville v. Pfister, 34 Ind. 36, it was 
held that, where an owner of property in a city sees 
a contractor go on and make a street improvement ad- 
ioining said property, under a contract with the city, 
and makes no objection while the work is being done, 
he cannot, after the work is completed and accepted 
by the city as having been done according to the 
contract, enjoin the collection of the entire assess- 
ments made for such improvement, on the ground 
that the materials used and the work. done were not 
strictly in accordance with the contract. There is no 
new principle of law in this, but its application to the 
facts may be of interest at this time, when so much 
is being done in the way of street improvements, 
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FORENSIC ELOQUENCE. * 


It is acommon observation that, with some few 
exceptions, the members of the English bar do not 
exhibit much oratorical power, and that in our courts 
of law the quality of eloquence is conspicuous chiefly 
by its absence. There is certainly some ground for the 
remark, although such a state of things is at first 
sight somewhat surprising, when we consider what 
high rewards are offered in this country for excellence 
in public speaking, particularly in the profession of the 
law. The phenomenon, however, is easily explainable. 

In the first place, the extent of the supposed defi- 
ciency in forensic eloquence is often much exaggerated 
in consequence of the erroneous ideas which are fre- 
quently entertained upon the subject of public speak- 
ing. The term “ eloquence”’ is often restricted and con- 
fined in its popular acceptation to emotional speaking, 
of an affecting or exciting character. The orator is 
commonly expected to abound in vehement declama- 
tion, fierce invective, and stirring appeals to the pas- 
sions, and to illustrate his discourse by energetic tones 
andaction. It is these things which goto make up the 
popular notion of oratory; and if we are to take this 
view of the matter, it must be admitted that the 
charge of a great want of eloquence at the English 
bar is very well founded. But, if we regard the sub- 
ject in a more reasonable light, it is plain that these 
things, which in the common view are the indispensa- 
ble characteristics of oratory, are really only particular 
manifestations of it. They are no doubt its most 
showy and outwardly effective branches, but there are 
many other kinds of eloquence, which no less deserve 
the name, and which are frequently far more condu- 
cive to the objects of the orator. A man may properly 
be called eloquent if he possesses the art or power of 
convincing or persuading others, by means of skillful 
and appropriate speech, characterized by a certain 
energy or beauty both in the composition itself and in 
its delivery. Hence we may fairly give the name of 
eloquence to luminous and cogent argumentation, to 
persuasive reasoning calmly urged, to clear and express- 
ive narration or description, and to many other modes 
of speech which appear to be addressed rather to the 
intellect than to the feelings. These quieter kinds of 
address frequently require the greatest skill in their 
use, and are often far more effectual instruments for 
producing conviction or persuasion than the more 
ostentatious varieties of eloquence which popularly 
usurp the name. Even a mere statement of facts is 
susceptible of great felicity of expression, and may be 
endowed with considerable persuasive or convincing 
power. It was said of Lord Mansfield that “‘ his state- 
ment of the facts of a case was worth the argument of 
any other man.” The reason was that, without at all 
distorting or misrepresenting the facts, he stated them 
in such well-chosen and expressive language, and 
arranged them in such an ingenious sequence, that the 
conclusion at which he wished his hearers to arrive, 
suggested itself to them as it were spontaneously, and 
with all the greater force, because not directly urged 
by the advocate. In the same way, the calm and tem- 
perate style, which is essential to a merely argumenta- 
tive discourse, may often be applied with great effect 
to the process of persuasion. It is a well-known rule 
of rhetoric, that, although, if the design of the orator 
is to convince the judgment of his audience by argu- 





*From “The Law Magazine and Review.” 





ment, he need never be afraid of professing his inten- 
tion; yet, if he wishes to persuade his hearers by 
working upon their emotions, he must be careful to 
conceal his object; if he is too energetic and over- 
eager in attempting to arouse the passions of his 
audience, he defeats his object by displaying it. In 
this process, therefore, the maxim “artis est celare 
artem’’ has an especial application, and the orator will 
often find it expedient to seem to follow while he 
really leads, and to express himself with less force and 
pathos than the occasion would naturally appear to 
warrant. 

No doubt there are occasions when declamation 
and impassioned energy have great effect. But it 
must be remembered that the object of the advocate 
is to convince or persuade his hearers, and that 
the topics which he chooses, and the style and lan- 
guage which he employs, ought always to be subser- 
vient to that end. He must, therefore, above all 
things, study to be appropriate to the occasion, and 
to suit his style of address to the circumstances of the 
case, and the nature and disposition of his audience. 
Now, the great majority of the cases in which the 
members of our bar are employed depend either upon 
questions of law, or upon ordinary matters of fact, 
which call only for calm discussion and plain business- 
like treatment at the hands of the advocate, and afford 
no scope whatever for declamation or invective, or for 
flowers of speech and flights of imagination. Nearly 
all chancery business is of this character, as also the 
greater part of the business at nisi prius. The same 
remark applies to the business before parliamentary 
committees, to nearly all arguments in banc, and to 
the generality of criminal prosecutions. In all cases 
of this kind, any attempt to indulge in imaginative or 
inflammatory eloquence would be manifestly inappro- 
priate, and would impede, instead of furthering, the 
speaker’s object. It would be absurd, for instance, 
and not eloquent, to employ declamation or imagery 
in an ordinary action on an account stated or for goods 
sold and delivered, or to appeal to the passions of a 
vice-chancellor on a question of costs. The true ora- 
tor, therefore, in these commonplace cases, will take 
care to avoid any rhetorical parade, and will evince his 
skill chiefly by a good choice and arrangement of his 
arguments and topics of persuasion, and by a clear and 
temperate style of language and delivery. This is a 
sort of eloquence, which, without much natural genius, 
may be attained by quick observation and long prac- 
tice, and is not by any means uncommon at the bar. 

No doubt a considerable portion of the business of 
the bar is of a different character, and appears to give 
“ample room and verge enough ”’ for the development 
of some of the more ambitious and ornamental 
branches of the art of rhetoric. Not a few, for in- 
stance, of the causes tried at nisi prius are of this 
description, as involving either circumstances of gen- 
eral importance and public interest, or matters of 
great consequence to the welfare or character of par- 
ticular clients. The criminal courts, also, often supply 
cases which admit of a high degree of eloquence. This 
is seldom the case with prosecutions, to which a dis- 
passionate and unpretentious style is more appropriate, 
but it frequently happ that defenses of prisoners 
and of other persons accused of crimes give great op- 
portunities for the exercise of rhetorical powers — 











Que sit enim culti facundia sensimus oris 
Civica pro trepidis cum tulit arma reis. 
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All these are cases in which the nature of the subject 
appears to admit, and indeed to invite, a lofty or 
powerful and impassioned style of speaking. Yet it 
must be admitted that even in cases of this kind great 
displays of eloquence are far from frequent, and the 
style generally adopted in them differs from the level 
and commonplace mode of speech which we have been 
considering, chiefly by the addition of a certain 
amount of indignant or pathetic energy and emphasis. 

But even in cases of this kind, where the nature of 
the subject admits of an elevated style, there are sev- 
eral circumstances which combine to restrain the elo- 
quence of the advocate within somewhat narrow limits. 
In che first place, he must keep tolerably closely to the 
point, and not diverge into irrelevant topics. If this 
rule had prevailed in ancient times, it would have 
nipped in the bud half the eloquence of the Greek and 
the Roman orators; and even in more recent times, it 
is wel) known that Erskine owed much of his success 
to his famous but irrelevant attack upon Lord Sand- 
wich, in Captain Baillie’s case. But the rule of the 
courts in excluding irrelevant matters is now enforced 
with some strictness, and of itself imposes a consider- 
able check upon the orator. One important result of 
this rule is, that the domain of the passions, in which 
the most splendid triumphs of eloquence have been 
achieved, is partially, at least, closed to the forensic 
orator. The power of biassing men’s judgment by 
working upon their feelings is certainly the most strik- 
ing, if not the most intrinsically meritorious, branch of 
the art of rhetoric, and is said by Quintilian to be by 
far the highest manifestation of oratorical power. But 
its application to forensic disputes is greatly checked 
by the rule against irrelevancy, as the issue there to be 
decided is not a point of policy or expediency, but the 
truth or untruth of particular propositions of fact or of 
law. This is a matter to be determined by the reason, 
and, therefore, an appeal to the emotions is usually 
quite beside the question. The advocate may occa- 
sionally appeal to the moral sentiments of his hearers, 
but it is plain that such feelings as terror, pity or hope, 
or desire of gain, are, properly speaking, quite irrele- 
vant to forensic contentions, and although they are 
often introduced into them, it is usually done covertly 
or incidentally. The advocate, moreover, is obliged to 
be very cautious how he attempts to excite even those 
emotions or sentiments to which he is allowed-to have 
recourse, since, as we have before mentioned, a direct 
attempt to excite them would probably defeat its own 
object. Another check upon the eloquence of our ad- 
vocates is to be foundin the nature and character of 
the tribunals before which they practice. Where the 
tribunal consists simply of a judge or of several judges, 
rhetorical ornaments or declamatory amplification are 
manifestly out of place, as they would never strengthen 
a weak argument, and would only enfeeble a strong one. 
But where the tribunal is constituted of a judge and a 
jury in the ordinary manner, a more animated and 
emotional mode of address is frequently appropriate 
and effective. Juries are usually composed of persons 
not habituated to sift the statements or reasonings of 
an advocate, and their feelings and prejudices have 
often no inconsiderable share in determining their 
judgment. They naturally desire that there should be 
as little dullness as possible in the proceedings, and, 
therefore, a dry and jejune style is very distasteful to 
them; hence, what is addressed to them always makes 
a better impression, if it is urged with a certain amount 
of feeling and of rhetorical force and expression. At 





the same time, a jury is usually composed of business- 
like persons, anxious to arrive at aright conclusion, 
and somewhat impatient of any thing which appears to 
divert attention from the matter in hand. They are, 
therefore, on most occasions, suspicious of any show 
of eloquence, and very apt to regard it as a mere cloak 
and cover for a weak case; and the trial is presided 
over by a judge vigilant to repress irrelevancy, and to 
expose rhetorical artifices. Accordingly, in addressing 
a jury, the advocate, while avoiding a meagre and prosy 
style, must generally be careful to abstain from any 
far-fetched ornaments or ambitious efforts of oratory, 
which may betray his art, and so detract from the 
force of what he says. Indignation or pathos should 
only be employed in exceptional cases which fully war- 
rant them, and in general a rational but lively and 
energetic style is found the most suitable for an ad- 
dress to a jury. 

These considerations show that the mere infrequency 
of great displays of oratory at the bar is, of itself, no 
argument to prove any deficiency of oratorical power, 
and that the unimpassioned and argumentative species 
of eloquence, which is the most common among our 
advocates, is, in the majority of cases, the most proper 
and effectual. There is no doubt, however, that, inthe 
times of Erskine and his immediate successors at the 
bar, a loftier and more passionate and ambitious kind 
of eloquence was occasionally employed by the leading 
forensic orators, and was rewarded by the most dis- 
tinguished success. In this style of eloquence none of 
our present legal orators appear comparable to Ers- 
kine or Brougham, or to several of their eminent con- 
temporaries, and hence an opinion has sometimes been 
expressed that the bar has declined, in powers of ora- 
tory, since their times. But it must be remembered 
that they were men of rare natural talent, who de- 
livered their great orations under exceptional circum- 
stances, highly favorable to loftiness and fervor of 
thought and of expression. Their greatest forensic 
speeches were made in political or quasi-political trials, 
which took place in times of extreme political excite- 
ment, and attracted universal public interest. Such 
an opportunity as was afforded to Lord Brougham by 
the trial of Queen Caroline has never been surpassed 
or equaled in the case of any other advocate, and the 
highest efforts on the part of the orator were not more 
than appropriate to the greatness of the occasion. 
And many of Erskine’s most celebrated speeches were 
made in the course of great government prosecutions 
for treason, or libel, or sedition, at a time when the 
limits of the law on these subjects had not been firmly 
settled, and the doubtfulness of the law combined with 
the peculiar nature of the cases, and the heat of politi- 
cal feeling, to produce a high degree of public excite- 
ment, and to make the trials matters of national im- 
portance. It was natural, therefore, that the advocate 
who felt that so much depended upon his exertions, 
and that they attracted so much public attention, 
should put forth all his efforts and employ all the re- 
sources of rhetoric in order to insure success. Such 
opportunities for high and stirring eloquence have 
hardly ever presented themselves to the advocate in 
recent times, and the absence or scarcity of this more 
imposing kind of eloquence, which is the result of 
public difficulties and dissensions, can hardly be con- 
sidered a subject for regret. It is true that some of 
these great orators, and particularly Lord Erskine, did 
manifest great powers of elevated or affecting oratory 
on many occasions which had nothing to do with poli- 
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tics, and evoked a much less amount of public feeling. 
These, however, were usually cases of an exceptionally 
interesting or affecting character, and we must con- 
sider that the eloquence of these great advocates is now 
chiefly judged of by their published speeches, which 
are comparatively few in number, and were, no doubt, 
selected and preserved simply because they were the 
highest achievements of their authors on great public 
occasions, or their most brilliant and striking efforts 
in private trials, which gave great scope for oratorical 
effect. Lord Brougham’s forensic speeches, for in- 
stance, form only a small portion of his published 
works, while the published speeches of Lord Erskine, 
as is remarked in the preface to the last edition of 
them, “do not fill up the pleadings of three weeks, out 
of a life of nearly thirty years’ incessant occupation in 
all our courts of justice throughout the kingdom.” It 
is possible, therefore, that the superiority of these 
great orators to the forensic speakers of the present 
day may be somewhat less considerable than it is often 
supposed to be. And the comparison of the two periods 
appear to show that, although in the former period 
there were a few eminent legal orators; whose eloquence 
was of a higher character than any now heard at the 
bar, the average oratorical merit of the bar in general 
was not greater at that period than it is at present. It 
would seem that the style then generally adopted was 
of a rather more declamatory and ad captandum char- 
acter than that now used, because juries, and some- 
times even judges, were then more apt to be influenced 
by their wishes and prejudices than they are in these 
times. The present style, however, being usually ad- 
dressed to persons of more education and intelligence, 
has more of logical sequence and cogency, and is char- 
acterized by better taste, so that on the whole it ap- 
pears to deserve the preference. 


(To be continued.) 
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NEWSPAPER CONTEMPT OF COURT. 


OPINIONS OF THE SUPREME COURT OF ILLINOIS. 


Following is the opinion of Chief Justice Lawrence 
in the case of The People v. Wilson & Shuman, publish- 
er and editor of the Chicago Evening Journal, also 
the dissenting opinion of Mr. Justice Scott. Justices 
McAllister and Thornton, also, delivered opinions con- 
curring with the chief justice. 


OPINION OF LAWRENCE, C. J. 


The respondents, Charles L. Wilson and Andrew 
Shuman, have been placed under a rule to show cause 
why an attachment should not issue against them for 
contempt. The information filed by the attorney- 
general, upon which the rule was made, set forth that 
one of the respondents is the proprietor, and the other 
the chief editor, of a newspaper published in the city 
of Chicago, called the Chicago Evening Journal; and 
presented, as a ground for this proceeding, an edi- 
totial article published in that paper on the 16th day of 
October. The article was set out at length in the 
information. It is entitled ‘“‘The Case of Rafferty.” 
Rafferty had recently been tried for murder in Cook 
county, found guilty, and sentenced to death. A writ 
of error, staying the execution of the sentence until 
the further order of this court, had been granted, and 
this writ of error was pending and undetermined 
before us at the date of the publication. The article 
published is as follows: 





THE CASE OF RAFFERTY. 

At the time a writ of supersedeas was granted in the case 
of the murderer Chris. Rafferty, the public was blandly 
assured that the matter would be examined into by the 
supreme court and decided at once ; that possibly the hang- 
ing of this notorious human butcher would not be delayed 
for asingle day. Time speeds away, however, and we hear 
of nothing definite being done. Rafferty’s counsel seems 
to be studying the policy of delay, and evidently with suc- 
cess. The riff-raff who contributed $1,400 to demonstrate 
that “hanging is played out’’ may now congratulate them- 
selves on the success of theirgame. Their money is operat- 
ing splendidly. We have no hesitancy in prophesying clear 
through tothe end just what will be done with Rafferty. 
He will be granted a new trial. He will be tried some- 
where within a year or two. He will be sentenced to 
imprisonment for life. Eventually he will be pardoned 
out. And this in spite of all our public meetings, resolu- 
tions, committees, virtuous indignation, and what not. And 
why? Because the sum of $1,400 is enough, nowadays, to 
enable a man to purchase immunity from the consequences 
of any crime. 

If next winter’s session of the legislature does not her- 
metically seal up every chink and loophole through which 
murderers now escape, it will deserve the bitter censure of 
every honest man in Illinois. We must simplify our mode 
of procedure in murder trials. The criminal should be 
tried at Snce, and, when found guilty, should be hanged at 
once, and the quicker hanged the better. The courts are 
now completely in the control of corrupt and mercenary 
shysters—the jackals of the legal profession, who feast 
and fatten on human blood spilled by the hands of other 
men. All this must be remedied. There can be found a 
remedy, and it must be found. 


To the rule granted upon the motion of the attor- 
ney-general, the respondents have severally answered 
under oath. They have declined to argue the case, 
either orally or in writing, though opportunity has 
been allowed for that purpose. The respondent Wil- 
son admits, in his answer, that he is the proprietor of 
the newspaper, but denies all knowledge of the article 
prior to its publication. While this fact should influ- 
ence the degree of the punishment to which he may be 
liable, it does not exonerate him from responsibility. 
The respondent’Shuman admits he is the editor-in- 
chief. He denies the authorship of the article, but 
says he read it before its publication and permitted it 
to be published. Both respondents disavow any inten- 
tional disrespect to the court, or any design to embar- 
rass the administration of justice, and insist that they 
have the right to examine the proceedings of every 
department of the government of this State, and that 
they are not responsible, in a proceeding of this char- 
acter, for the truth of their publications, or for the 
motives with which they may be made, “‘ save when such 
publications impede, embarrass or obstruct the admin- 
istration of justice.” They state, under the solemnities 
of an oath, as a fact within their personal knowledge, 
that ‘‘ such has been the established law of this State for 
over thirty years past ; and that said court has no judi- 
cial power to change the same.’’ Such asworn statement 
as to the law of contempt, applicable to newspaper pub- 
lications, is somewhat remarkable. If we give to the 
saving clause in their answers the interpretation 
which it was possibly designed to bear, the statement 
may be accepted, not merely as a truth, but asa tru- 
ism. The only ground for pronouncing any act or pub- 
lication a contempt of court is, that it tends, in its fina) 
results, to ‘‘ impede, embarrass, or obstruct the admin. 
istration of justice.” If, on the other hand, the re- 
spondents designed to say, or to be understood as say- 
ing, that they are privileged to make any publication 
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concerning proceedings in court, however false, to 
assail the integrity of the court, or to endeavor to in- 
flame popular passion concerning cases pending before 
it, and not be liable to attachment for contempt, unless 
it appears that the publication complained of really has 
the actual and visible effect of impeding, embarrassing 
or obstructing the administration of justice, in a man- 
ner susceptible of proof as an accomplished fact; if the 
answers are to be understood in this sense, it is to be 
regretted that the respondents were not better advised 
as to the law before swearing what the law is. 

The Revised Code of 1845, in speaking of the supreme 
court, contains the following provision: ‘‘The said 
court shall have power to punish contempts offered by 
any person to it while sitting.’ This act has never 
been repealed or modified. In the case of Stuart v. 
The People, 3 Scam. 405, decided in 1842, a similar pro- 
vision in the statute of 1829, in regard to circuit courts, 
came before this court for construction. The court, 
after saying that the statute might, with great pro- 
priety, be regarded as a limitation upon the powers of 
the court to punish for any other contempts than those 
committed in its presence, and the following most sig- 
nificant and important qualification: ‘In this power 
would necessarily be included, all acts calculated to 
impede, embarrass, or obstruct the court in the admin- 
istration of justice. Such act would be considered as 
done in the presence of the court.” 

The respondents evidently had this case before them 
when their answer was drawn. They use its language, 
with the exception of a most material word, which 
changes the meaning of the entire sentence. The 
respondents say the rule is that publications are a con- 
tempt only when they impede, embarrass, or obstruct 
the administration of justice. The rule laid down by 
this court was, that they area contempt when they are 
calculated to have that effect. The difference is radical, 
and marks precisely the difference between the guilt 
or innocence of the respondents in this case. They 
swear to a rule which would require us to say that we 
have actually been impeded, embarrassed, or obstructed 
in the administration of justice, before we can hold the 
respondents guilty of contempt. The true test is, not 
whether the court has been weak or base enough to be 
actually influenced by a publication, but whether it 
was the object and tendency of the publication to 
produce such an effect. 

It need hardly be said that we cannot accept, as a 
reason for discharging the rule, the disclaimer, in the 
answers, of any intentional disrespect, or any design 
to embarrass the administration of justice. The mean- 
ing and intent of the respondent must be determined 
by a fair interpretation of the language they have 
used. They cannot now escape the responsibility by 
claiming that their words did not mean what any rea- 
der must have understood them as meaning. 

No candid man can deny that the article in question 
was well calculated to make upon the public mind the 
impression that the court, in a pending case, was influ- 
enced by money in its judicial action, and that it could 
be so influenced in other cases. Neither can it be 
denied that the article seeks to intimidate the court as 
to the judgment to be pronounced in a case then pend- 
ing, and involving the life or death of a human being. 
The article declares that the money raised for Rafferty 
“ig operating splendidly ;” predicts that he will be 
granted a new trial; and avers that ‘‘the sum of $1,400 
is enough nowadays to enable a man to purchase immu- 
nity from the consequences of any crime;’’ and that 





“the courts are now completely in the control of co - 
rupt and mercenary shysters, — the jackals of the legal 
profession,’’ This language will bear but one interpre- 
tation. 

I shall not stop to cite and discuss the authorities 
bearing on the law of contempt, as that labor has been 
performed by another member of the court. I merely 
quote the rule as laid down by Bishop, an American 
writer, in his work on criminal law, section 216. He 
uses the following language: 

“* According to the general doctrine, any publication, 
whether by parties or strangers, which concerns a case 
pending in court, and has a tendency to prejudice the 
public concerning its merits, and to corrupt the 
administration of justice, or which reflects on the 
tribunal of its proceedings, or on the parties, the 
jurors, the witnesses, or the counsel, may be visited 
as a contempt.” 

Whether tested by this common-law definition, or by 
the rule laid down by this court in the case of Stuart, 
already cited, there is no room for doubt that the 
article in question must be held a contempt of flagrant 
character. It related to a case in court, involving, in 
its final issues, a human life. The answers of the 
respondents state that, at the time of the publication 
“there was an intense excitement in the community, 
and particularly in the city of Chicago, on account of 
frequent murders, and the escape of the perpetrators 
thereof.” This is no doubt true, and this article seems 
to have been studiously written with a view to direct 
popular clamor against this court, and compel it either 
to affirm the judgment sending Rafferty to execution, 
or incur the imputation of bribery, and the clamor of 
an angry city, to be echoed throughout the State by a 
portion of the Chicago press. The demand was, not 
that we should calmly examine the record of Rafferty’s 
trial, to see whether his conviction had been legal, but 
that we should give him over to execution because 
there was such impunity for crime in the city of 
Chicago, that it was necessary some man should be 
immediately hung. We have since examined the 
record of this man’s conviction, and reversed the 
judgment — all the members of the court holding that 
a plain provision of the statute had been violated on 
his trial. 

Let us say here, and so plainly that our position can 
be misrepresented only by malice or gross stupidity, 
that we do not deprecate, nor should we claim the 
right to punish, any criticism the press may choose to 
publish upon our decisions, opinions or official conduct, 
in regard to cases that have passed from our jurisdic- 
tion, so long as our action is correctly stated, and our 
official integrity is not impeached. The respondents 
are correct in saying, in their answers, that they have 
aright to examine the proceedings of any and every 
department of the government. Far be it from us to 
deny that right. Such freedom of the press is indis- 
pensable to the preservation of the freedom of the peo- 
ple. But, certainly, neither these respondents, nor 
any intelligent person connected with the press, and 
having a just idea of its responsibilities, as well as its 
powers, will claim that it may seek to control the 
administration of justice, or influence the decision of 
pending cases. 

A court will, of course, endeavor to remain wholly 
uninfluenced by publications like that under considera- 
tion; but will the community believe that it is able to 
do so? Can it even be certain in regard to itself? Can 
men always be sure of this mental poise? A timid man 
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might be influenced to yield, while a combative man 
would be driven in the opposite direction. Whether 
the actual influence is on one side or the other, so far 
as it is felt at all, it becomes dangerous to the adminis- 
tration of justice. Even if a court is, happily, composed 
of judges of such firm and equal temper that they re- 
main wholly uninfluenced in either direction, never- 
theless, a disturbing element has been thrown into the 
council-chamber, which it is the wise policy of the law 
to exclude. 

Regard it in whatever light we may, we cannot but 
consider the article in question as calculated to embar- 
rass the administration of justice, whether it has, in fact, 
done so or not, and, therefore, as falling directly within 
the definition of punishable contempts announced by 
this court in the case of Stuart v. The People. It is a 
contempt because, in a pending case of the gravest 
magnitude, it reflects upon the action of the court, im- 
peaches its integrity, and seeks to intimidate it by the 
threat of popular clamor. 

It may be said that, so long as the court was con- 
scious it had not been frightened from its propriety by 
the article in question, the wiser course would have 
been to pass it by in silence. So far as we are person- 
ally concerned, we should have preferred to do so. We 
desire no controversy with the press. But a majority 
of the court were of opinion that this publication could 
not be disregarded without infidelity to our duty. By 
our relations to the bar, to the suitors in our court, to 
the entire judiciary of the State, and to the State itself, 
we felt constrained to call the persons responsible for 
this publication to account. 

It may further be said that this article could do no 
permanent injury to a court strong in the conscious- 
ness of its own integrity, and in the confidence reposed 
in it by the people, and, therefore, the publication was 
unworthy of notice. It is quite true that a solitary 
paragraph, under ordinary circumstances, would have 
probably been innocuous. It is to be observed, how- 
ever, that the answers of the respondents speak of the 
existing excitement in Chicago in regard to unpun- 
ished crime, and, in that state of the public mind, 
there was great probability that this article would win 
a ready credence if permitted to go unchallenged. 
Public meetings had been held. Committees had been 
appointed to aid in the suppression of crime. The 
papers of Chicago, circulating throughout the State 
and the northwest, had called attention to this subject. 
It was made a frequent topic of discussion in the pub- 
lic prints; and when, finally, this article appeared, in 
a paper of noted sobriety and respectability, contain- 
ing charges and imputations against this court, which 
were simply infamous, the majority of this court felt 
that it was necessary for the good name of the State, 
within and without its borders, and necessary in order 
to preserve the confidence of the people, wholly un- 
shaken, in this court, to reqvest the attorney-general 
to move for a rule against the’ respondents. The 
majority of the court still think they have acted 
wisely. We have been controlled by no feeling of per- 
sonal malignity, and do not propose to inflict a severe 
punishment. We wish to call the attention of the 
press to the limits which circumscribe their comments 
on judicial proceedings, and to remind them of the 
obligations imposed upon them by the great power 
which they confessedly wield. Especially do we de- 
sire to keep the judicial reputation of the State free 
from the appearance of dishonor, and to prevent the 
growth of that distrust, in the minds of our own peo- 





ple, that would certainly follow the circplation of arti- 
cles like the one under consideration, if permitted to 
go unrebuked. The loss of public confidence in our 
integrity would be a calamity little less than the loss 
of official integrity itself. The pomp and circumstance, 
which in England aid to clothe the courts and the law 
with dignity and power, are not in consonance with 
our republican forms of government. In this country 
the power of the judiciary rests upon the faith of the 
people in its integrity and intelligence. Take away 
this faith, and the moral influence of the courts is gone 
and the popular respect forlaw impaired. Law, with 
us, is an abstraction. It is personified in the courts, as 
its ministers; but its efficacy depends upon the moral 
convictions of the people. When confidence in the 
courts is gone, respect for the law itself will speedily 
disappear, and society will become the prey of fraud, 
violence and crime. 

The one element in government and society which 
the American people desire, over all things else, to 
keep free from the taint of suspicion, is the adminis- 
tration of justice in the courts. So long as this is kept 
pure, a community may undergo extreme misgovern- 
ment, and still prosper. But when these tribunals 
have become corrupt and public confidence in them is 
destroyed, the last calamity has come upon a people, 
and the object of its social organization has failed. 
The protection of life, liberty and property is the final 
aim of all government. This is accomplished by an 
honest administration of just laws. The people, by 
their representatives, may be relied upon to pass such 
laws; but unless they are honestly administered, 
neither life, liberty nor prosperity enjoys the security 
which it is the object of government and society to 
give. If the time shall unhappily ever come when the 
judiciary of this State has become hopelessly corrupt, 
and justice is bought and sold, the loss of its moral 
and material well-being will as certainly follow as the 
night follows day. 

We are glad to say that, for more than half a cen- 
tury, the judiciary of this State has not only enjoyed 
the confidence of the people, but, also, has received the 
support of the press. Never before, so far as the mem- 
bers of this court are aware, has the integrity of this 
tribunal been assailed by a public journal. The re- 
spectability of the paper in which the article in ques- 
tion has appeared, and the circumstances surrounding 
its publication, have given it a gravity which a casual 
article of like import would not possess. We have 
personally felt great reluctance to taking notice of the 
publication, but our consciousness of the mischief that 
may be done in embarrassing the administration of 
justice, and impairing the moral authority of the judi- 
ciary throughout the State, if this article is to stand as 
an unpunished precedent, has compelled us to issue the 
rule, and now compels us to order an attachment. 

It is the judgment of the majority of the court that 
an attachment issue against Charles L. Wilson and 
Andrew Shuman, returnable forthwith. 


DISSENTING OPINION OF MR. JUSTICE SCOTT. 


Having been opposed, in the first instance, to issuing 
the rule to show cause, I am of opinion, after more 
mature reflection, that the rule should not be made 
absolute. 

Whatever may be the true construction of the article 
set out in the information, the respondents have both 
denied, under oath, any purpose, in its publication, to 
obstruct or influence the administration of the law, or 
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any intention to reflect upon the integrity of any 
member of the court; and this, it seems to me, is all 
that they ought to be required todo. No public good 
can possibly result from pressing the matter further. 

Independently of the disclaimer on the part of the 
respondents, I am unable to perceive how the article 
in question could, in any manner, affect, hinder or 
obstruct the administration of the law in this court. 
The newspaper in which the paragraph was printed 
was published in a city distant from the one where 
this court is now holding its sessions, and it was not 
thrust upon the attention of the court by the respond- 
ents or any one else. It is unlike the objectionable 
article in the case of Stuart v. The People, 3 Scam. 397, 
which was published in the city where an important 
trial was pending before a jury, and which, with some 
propriety, could be said to be a constructive contempt, 
committed in the presence of the court. If it is any 
thing more than simply an unjust criticism on the 
court, in reference to a cause then pending, the most 
unfavorable view that can be taken is, that it is a con- 
structive contempt, and as such, it could not, directly 
or indirectly, affect the administration of justice in an 
appellate court. I should be very unwilling to admit 
that it could have any such effect. It seems to me that 
the majority of the court have attached an undue 
importance to a mere newspaper paragraph. 

From an early period in the history of our jurispru- 
dence, the power has been conceded to all courts of 
general jurisdiction to punish, in a summary manner, 
contempts committed in their presence. The right 
rests on the necessity that was found to exist, to 
enable courts to administer the law without interrup- 
tion or improper interference, and to maintain their 
own dignity. So indispensable is this power that its 
just exercise, so far as it may be necessary for the due 
protection of the court, has never been questioned. 

The legislature has provided that the supreme and 
circuit courts may punish parties for contempts com- 
mitted against them while sitting; and it is a very 
grave question whether it was not the intention, by 
implication at least, to limit the power of courts to 
punish for contempts to such as should be committed 
in their presence. 

I am not, however, unmindful that courts of the 
highest authority in this country and in England have 
assumed jurisdiction to punish, in asummary manner, 
and on their own motion, what are termed construc- 
tive contempts, such an one as is sought to be set forth 
in the information filed. , 

The exercise of this extraordinary power by a court 
of final jurisdiction has ever been regarded as of ques- 
tionable authority, and one liable to great abuse, and 
which might become dangerous to the liberty of the 
citizen. Its exercise by the courts in this country has 
been tolerated, rather than conceded by constitutional 
provisions or legislative enactments. The objection 
proceeds on the ground that the court ought to assume 
to be the judge of the offense against itself, and of the 
mode and measure of redress, when the law has pro- 
vided, and when, in the very nature of things, there 
can be no mode of reviewing the action of the court 
in the premises. There has always existed a jealousy 
against the exercise of arbitrary power, by any tribu- 
nal, supposed to be derived from common-law sources, 
and not expressly granted by legislative assemblies. 

It must be conceded that public journals have the 
right to criticise the acts of all public officers — execu- 
tive, legislative and judicial. It is a constitutional 





privilege that even the legislature cannot abridge. 
Such criticism should always be just, and with a view 
to promote the public good. In case the conduct of 
any public officer is willfully corrupt, no measure of 
condemnation can be too severe; but, wheu the mis- 
conduct is simply an honest error of judgment, the 
condemnation ought to be mingled with charity. The 
public have a profound interest in the good name and 
fame of theircourts of justice, especially of the courts 
of last resort. Every thing that affects the well-being 
of organized society, the rights of property, and the 
liberty of the citizen, is submitted to their final decis- 
ion. The confidence of the public in courts should 
not be wantonly impaired. It is all-important to the 
due and efficient administration of justice that the 
courts of last resort should have, in a full measure, the 
entire confidence of the people whose laws they admin- 
ister. All good citizens willadmit that he who willfully 
and wantonly assails the courts by groundless accusa- 
tions, and thereby weakens the public confidence in 
them, commits a great wrong, not alone against the 
courts, but against the people of the commonwealth. 

But who shall furnish the remedy? Shall the court 
that is assailed? or, shall the legislative power of the 
State? In my judgment, there are many, and politic, 
reasons why the legislative power alone should provide 
the remedy, if any shall be found to be necessary. It 
is far better that the judges of the courts should endure 
unjust criticism, and even slanderous accusations, than 
to interfere, of their own motion, to redress the offense 
against themselves, when the offense complained of 
was not committed in their immediate presence. 

It isa matter of public history that it has been the 
policy of the press, in this country, to uphold and 
maintain the authority and dignity of the courts. If 
a contrary policy should ever be inaugurated in this 
State, to such an extent as toseriously affect the repu- 
tation, or impair the efficiency of our courts in the ad- 
ministration of the law, I have no doubt that legisla- 
tion will afford an appropriate remedy. It was said by 
the court, in the case of Stuart v. The People, supra, 
that ‘‘ respect to courts cannot be compelted; it is the 
voluntary tribute of the public to worth, virtue, and 
intelligence; and, while they are found on the judg- 
ment-seat, so long, and no longer, will they retain the 
public confidence.” 


a os 


COMMISSION OF APPEALS ABSTRACT. 


ASSESSMENT OF NATIONAL BANK STOCK. 


1. Upon an assessment roll appeared an assessment 
against the stockholders in a bank for the amount of 
their stock; under the usual warrant attached, direct- 
ing the collector to collect from the persons named, 
and to levy the same of their goods and chattels, the 
collector levied upon and collected the same of the 
property of the bank. 

Heid, that the collector was not authorized to make 
such a levy, although the Bank held funds with which 
the tax should have been paid. A contract between 
the bank and its stockholders cannot be thus enforced. 
The authority given to a tax collector by his warrant 
is special and exceptional, and must be pursued accord- 
ing to its terms. First National Bank of Sandy Hil v. 
Fancher. Opinion by Hunt, C. 

2. An assessment upon the shares of a national bank, 
under the act of 1865 (sec. 10, ch. 97, Laws of 1865), is 
invalid and cannot be enforced. The city of Utica v. 
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Churchill, 83 N. Y. 161, overruled under authority: 
Van Allen v. Assessors, 3 Wall. 573. Ib. 


AUCTION SALE. See Chattel Mortgage. 


BOUNTY CONVERSION. 


A bounty was voted by the town of W. to each per- 
son who volunteered and was credited to its quota 
under a call of the president. Prior to this, McM. had 
enlisted and been mustered in as a substitute for 
defendant, but the latter had paid him nothing. K. 
paid McM. the amount of the county and town boun- 
ties and took from him an assignment of his claim 
therefor. Defendant assented to K.’s right to receive 
them. Subsequently defendant demanded and re- 
ceived of the supervisor of W. the bonds of the town 
for the amount of the bounty to McM. The assignee 
of K. brought an action for the alleged conversion of 
the bonds. 

Held, that the ratification and acceptance by the 
town of the credit given it by McM.’s enlistment, was 
a sufficient consideration for its promise to pay the 
bounty, and he and his assigns became thereby legally 
entitled to the bondsissued therefor. Defendant, hav- 
ing received them without claim of right, was liable to 
an action for their conversion. Carver v. Creque. 
Opinion by Leonard, C. 


CHATTEL MORTGAGE; EVIDENCE. 


1. Upon an auction sale of personal property, it was 
announced that it was sold subject to a chattel mort- 
gage, and that the purchaser would be obliged to com- 
ply with its conditions. 

Held, that such an announcement will not impose a 
personal obligation upon a purchaser who hears and 
assents to it, and an action cannot be maintained 
against him to recover the amount secured by the 
mortgage. Hamill v. Gillespie. Opinion by Leonard, C. 

2. While personal property, covered by a mortgage, 
remgins in the possession of the mortgagor and its con- 
ditions are unbroken, the mortgagor’s interest is sub- 
ject to levy and sale upon execution, and the purchaser 
obtains the same title as that of which the mortgagor 
was possessed. This interest he can lawfully sell, and 
no claim arises against him in favor of the mortgage, 
from the fact that he attempts to sell or does sell a 
clear title. There is no wrong done the mortgagor 
thereby, as he may still pursue his lien under the mort- 
gage and his rights remain the same. In an action, 
therefore, by the mortgagor against the purchaser, it 
is not error to exclude evidence of such a sale. Ib. 


INSURANCE. 


Action upon a policy of marire insurance which pro- 
hibited the vessel insured from using certain ports. The 
vessel while sailing toward a prohibited port with in- 
tent to enter was lost before reaching it. 

Held, that the warranty meant not to go into the 
prohibited ports. Going near or in the direction of 
them was not a breach of the warranty, and this is 
so although the vessel was approaching with intent to 
enter the port. The fact, and not the intent to violate 
the warrant, gives the legal character to the transac- 
tion. Warranties in a policy of insurance must be 
strictly and perfectly complied with; this strict com- 
pliance operates in favor of, as wellas against, the 
assured, when he brings himself within the terms of 
the policy. Snowetal. v. The Columbian Insurance Co. 
Opinions by Hunt and Earl, CC. 





NATIONAL BANK. See Assessment of National Bank 
Stock. , 


PARTNERSHIP; PRACTICE. 


1. One member of a partnership, in order to pay his 
individual debt, made his promissory note and indorsed 
it in the firm name, without the knowledge or consent 
of his copartners, and the creditor, with knowledge of 
the facts, received the note, and in order to bind the 
firm, transferred it before maturity to a bona fide 
holder. 

Held, that the creditor is guilty of a fraud and is 
liable therefor. But the fraud is not upon the firm; 
it isonly upon those who did not consent to the in- 
dorsement. The cause of action arising therefrom is 
no part of the assets of the firm, although the note has 
been paid out of such assets, and title thereto does 
not pass by a general assignment of all the property 
and effects of the firm, nor is any interest therein con- 
veyed by an assignment made by one of the parties 
injured of his right and interest in the partnership 
assets. Lott, Ch. C., and Gray, C., dissenting. Calkins 
et al. v. Smith. Opinions by Earl and Gray, CC. 

2. Such a fraud does not work a joint injury for which 
the injured partners can unite ina common-law action. 
The damage sustained by each is in proportion to his 
interest in the partnership, and he must bring a sepa- 
rate suit to recover it. Earl, C. Ib. 

3. Where, in an action brought by two plaintiffs, they 
fail to establish a joint interest, but a separate cause 
of action in favor of one of the plaintiffs is established, 
the court has power, under section 274 of the Code, to 
give judgment in favor of the one and against the 
other, but it is not bound so to do, and a judgment 
against both is not erroneous. Ib. 

PROMISE. 


A loaned his note to B upon the strength of C’s 
promise to get it discounted and renewed, from time 
to time, until B is able to meet it. 

Held, that C is bound by the promise, and A can 
maintain an action against him thereon. Such promise 
earries with it an implication that A’s note shall be 
furnished for renewal before the one discounted be- 
comes due, in season to be substituted therefor, so as 
to save C’s indorsement from dishonor, and, in the 
event of B’s ability to pay the note when due, the 
obligation to procure a renewal ceases. B’s neglect to 
furnish a new note in time for renewal, or his ability 
to pay, discharges C from liability. Brisbane v. Beebe. 
Opinions by Gray and Leonard, CC. 


SLANDER. 


1. Action for slander. The complaint charged, in 
substance, that defendant published an article, wherein 
the writer, after stating that a certain woman was a 
prostitute, alleged that, as he understood, she was 
under the patronage or protection of the plaintiff. 
The complaint alleged that this charge was false and 
malicious, and tended to blacken and injure plaintiff's 
reputation, and expose him to public contempt. Plain- 
tiff was nonsuited upon the ground that the complaint 
did not state a cause of action, as it contained no aver- 
ment that the publication intended to charge that the 
prostitute was under plaintiff’s protection for illicit 
purposes. 

Held, error; the complaint was sufficient without 
such averments, the intent to charge a criminal patron- 
age or protection was manifest in the publication. 
Nore v. Bennett. Opinion by Hunt, C. 
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2. Extrinsic averments are not necessary where the 
words used, giving them their natural construction, 
tend to injure the reputation of the subject, and ex- 
pose him to hatred, contempt or ridicule. Ib. 

3. The scope and object of the whole article is to be 
considered, and such a construction put upon its lan- 
guage as would naturally be given to it. The test is, 
whether in the mind of an intelligent man the terms 
of the article and the language used naturally import 
a criminal or disgraceful charge. Ib. 


+e 


DIGEST OF RECENT AMERICAN DECISIONS. 


SUPREME COURT OF GEORGIA. * 
ARBITRATION AND AWARD. 


1, An award of arbitrators is conclusive as to all mat- 
ters submitted to them by the parties, but if it is 
doubtful, from the terms of the submission, whether 
certain matters were submitted to and passed upon by 
the arbitrators, it is competent for the court to admit 
evidence as to the truth of the facts of the case, and 
then to charge the jury as to the law applicable thereto. 
Keaton v. Mulligan, 308. 

2. It is competent to introduce evidence to show a 
non-compliance with the terms of an award, inasmuch 
as that does not impeach the award, but merely goes to 
show a@ non-compliance with the terms of it. Ib. 


BANKRUPTCY. 

Where one filed his petition to be declared a volun- 
tary bankrupt, and ten days thereafter a tract of land 
belonging to him was sold by the sheriff, under a fi. fa. 
froma court of this State against the petitioner, which 
had been previously levied, and the petitioner was 
afterward declared a bankrupt, but died before the 
proceedings in relation to his bankruptcy were con- 
cluded. 

Held, that the sale by the sheriff was a good sale, 
and divested the title of the bankrupt; that no title 
to the property ever vested in the assignee, and the 
purchaser at the sheriff’s sale got a good title, even as 
against the wife’s right of dower, under the laws of 
this State. Thompson v. Moses, 383. 


CONTRACT. 


A corporation, though of the same name with a part- 
nership, doing business, by the same agent, before the 
date of the charter, is not the same person, and to 
make it liable for a debt due from the partnership, a 
parol promise by the president, without a new con- 
sideration, is not sufficient. There must be a writing, 
signed by the party to be charged, or by its agent 
expressly authorized, or it must be shcwn that the 
incorporation has received the consideration. The 
Georgia Company v. Castleberry, 187. 


CORPORATION. 

1. It is not ultra vires for a railroad company to con- 
tract, to issue to contractors for the completion of the 
road preferred stock in the company, in payment for 
work to be done, and to agree that a majority of the 
directors shall be the holders of a certain number of 


shares of said preferred stock; provided the number, 
of shares agreed to be issued does not make the whole 
amount of shares greater than the capital stock author-. 


ized by the charter. Warner, J., dissenting. Hazle- 
hurst et al. v. The S. G. & N. A. R. R. Co., 18. 





*To appear in 43 Georgia. 





2. When a municipal corporation is, by its proper offi- 
cers, acting within the scope of its powers, a court of 
equity will not, at the instance of the tax payers of the 
corporation, interfere to restrain or control its action, 
on the ground that the same is unwise or extravagant. 
To sustain such interference, it must appear either 
that the act is ultra vires or fraudulent and corrupt. 
Wells v. The Mayor, etc., of Atlanta, 67. 

CRIMINAL LAW. 

When the court admitted in evidence a particular 
act of insult, a quarrel between the prisoner and 
deceased, occurring several months before the homi- 
cide, and not connected with the cause occasioning it. 

Held, that the admission of acts of previous quar- 
rels, of particular acts, to be admissible against the 
prisoner, must not be a separate, distinct and independ- 
ent act, but there must be some link of association, 
something which draws together the preceding and 
subsequent acts, something which gives color of cause 
and effect to the transaction, and sheds light upon the 
motive of the parties, to render such particular act or 
acts admissible. The state of feeling generally between 
them may go in evidence to illustrate their conduct at 
the time. Pound v. The State, 88. 

The rule that a conviction cannot be had on the 
uncorroborated testimony of an accomplice alone, only 
applies to cases of felonies. In misdemeanors, the 
complicity of the witness goes to his credit, and the 
jury are to judge of his credibility from all the facts 
and circumstances, as in the case of other witnesses. 
Parsons v. The State, 197. 


INDORSER. 

Where a note is indorsed ‘“‘to be liable only in the 
second instance,”’ the indorser is not liable until the 
maker of the note has been sued to insolvency, or 
some legal excuse alleged for not having done so; but 
if it be alleged and proved that the maker of the note 
is notoriously insolvent, and was so at the time of the 
indorsement, that would be a sufficient legal excuse 
for not suing the maker of the note to ascertain that 
fact. Pittman v. Chisolm, 442. 


LANDLORD AND TENANT. 

A tenant fora year, under a contract for rent, stands 
in the shoes of his landlord, and, in general, is not a 
purchaser, entitled to notice of equities existing against 
his landlord, in favor of third persons. Clark et al. v. 
Herring & Mock, 226. 


MASTER AND SERVANT. 


When one man employs a laborer to work on his 
farm, and another man, knowing of such contract of 
employment, entices, hires or persuades the laborer 
to leave the service of his first employer during the 
time for which he was so employed, the law gives to 
the party injured a right of action to recover damages. 
Jones & Jeter v. Blocker, 331. 


PAROL EVIDENCE. 


In a suit on a life insurance policy, parol declarations 
made by the agent of the company prior to the exe- 
cution, delivery and acceptance of the policy, cannot 
be received to vary or contradict the terms of the 
written contract, in the absence of any allegation and 
evidence as to fraud, accident or mistake, at the time 
of its execution, delivery and acceptance by the con- 


tracting parties. Sullivan v. The Cotton States Life 
Inswrance Company, 428. 
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REMOVAL OF CAUSES TO UNITED STATES COURTS. 


1. The circuit courts of the United States have no 
jurisdiction over the probate of wills; and a proceed- 
ing before the ordinary of this State, propounding a 
will, cannot be removed to the circuit court by one of 
the caveators, who is a resident and citizen of another 
State. Hargroves v. Redd, 142. 

2. The acts of congress for the removal of causes 
from the State courts to the circuit courts of the 
United States do not provide for the removal of a 
cause, by one of several non-resident plaintiffs, who is 
a co-plaintiff with citizens of Georgia, except in cases 
where the controversy between the non-resident plain- 
tiffs and the defendant can be settled without the 
presence of plaintiffs, who are resident citizens of this 
State. Warner, J., dissenting. Bliss v. Rawson, 181. 


——— pe —— 
BANKRUPTCY LAW. 


ACT OF BANKRUPTCY — LIFE INSURANCE COMPANY. 


A’mutual life assurance company is a business cor- 
poration within the purview of the thirty-seventh sec- 
tion of the bankrupt act of March 2, 1867. 

No one except a banker, broker, merchant, or trader 
could be proceeded against under the thirty-ninth sec- 
tion, for suspension of payment of commercial paper. 

By the act of July 14, 1870, this section was so 
amended that proceedings in bankruptcy may be insti- 
tuted against, 

I. A banker, broker, merchant, trader, manufac- 
turer, or miner residing within the jurisdiction of the 
United States, and owing debts provable under the 
bankrupt act, exceeding the amount of $300, immedi- 
ately upon his fraudulently stopping payment of his 
debts; 

Il. All persons residing and owing debts as aforesaid, 
who make commercial paper and then stop or suspend 
payment of it for want of means, and do not resume 
payment within a period of fourteen days. 

A person who is not a banker, broker, merchant, 
trader, manufacturer, or miner, and who has not given 
any commercial paper, is not within this clause at all. 

A direct fraudulent stoppage of the payment of debts 
is made an act of bankruptcy, only when committed 
by a person belonging to one of the six classes speci- 
fied above. 

A fraudulent stoppage of the payment of its debts 
by an insurance company is not an act of bankruptcy, 
because such a corporation is not within either of the 
said classes. 

The refusal to pay commercial paper from a bona fide 
denial of liability, though persisted infor more than 
fourteen days, is not an act of bankruptcy, even if 
founded on reasons which would fail as a defense in a 
direct action on the paper. 

Upon the resignation of the president of an insur- 
ance company, a new president took his place, who 
found the affairs of the corporation in confusion, its 
books not properly kept, and its accounts and those of 
the former president not separated, and the new presi- 
dent and his associates honestly doubted the liability 
of the corporation on certain commercial paper. 

Held, that the refusal to pay it, though persisted in 
for more than fourteen days from its maturity, was 
not an act of bankruptcy, notwithstanding, in an 
action on the paper, the corporation would be held 
liable. U.S. Dist. Ct. 8. D. N. Y., Blatchford, J. In 
the matter of the Hercules Mutual Life Assurance Co. 








RAILROAD COMPANY. 


Railroads fall within the designation of business or 
commercial corporations, and are therefore within the 
operation of the bankrupt act. ~ 

A railroad company organized under the laws of 
Iowa is not a banker, broker, merchant, trader, manu- 
facturer or miner within the meaning of these words, 
as used in the bankrupt act, and cannot therefore be 
proceeded against in bankruptcy for the mere suspen- 
sion or non-payment, however long continued, of its 
commercial paper. 

An wnexecuted agreement by a railroad company to 
transfer certificates of its stock is not an act for which 
the company can be forced into bankruptcy. Semble, 
that even the actual issue at par of the company’s stock 
not heretofore issued, in payment of the bona fide debt 
of the company, would not be a fraud on the creditors ; 
but that if the stock was owned by the company as 
paid-up stock lawfully acquired by it, it would prob- 
ably be regarded as ordinary property, and the transfer 
thereof to creditors under circumstances to give them 
an illegal preference would be an act for which the 
company could be proceeded against under the bank- 
rupt law. U.S.C. C., Iowa, Dillon, J. Winter v. The 
lowa, Minnesota and North Pacific Railway Company. 


PARTNERSHIP. 


1. Notes drawn by one partner, in the firm name, 
apparently in the course of partnership business, with 
out mala fides or actual knowledge by the holder of 
want of authority, or intended misapplication, entitle 
the holder to their allowance against the bankrupt 
estate of the firm. U. 8. Cir. Ct., E. D. Pa., Van 
Campbush v. Josiah Crawford. 

2. A, a member of a partnership, offered B, for in- 
dorsement, his individual notes, representing, how- 
ever, that they were to be used for purposes of the 
firm. B refusing to indorse the sume, A, at B’s sug- 
gestion, substituted the firm notes, which B indorsed, 
and subsequently paid and became their holder. 

Held, that, although it appeared that the notes, after 
said indorsement, were used by A to pay his separate 
indebtedness, and in fraud of his copartners, B might 
recover against the firm, there being no evidence of 
bad faith or actual knowledge by him of the intended 


fraud. Ib. 
——- e>oe —— 


MORE ABOUT SOME GREAT ENGLISH 
LAWYERS. 


We gave last week some extracts from Justin Mc- 
Carthy’s article about ‘“‘some great English law- 
yers,”’ in which he devotes himself to the lawyers of 
the liberal party. In conclusion we present his re- 
marks on the tory lawyers, with the suggestion that 
his comments on Sir John Coleridge and law reform 
should be taken cum grano salis, in view of that 
gentleman’s recent very able speech on the subject 
before the Social Science Association. 

The most successful tory lawyer in parliament now 
is Lord Cairns, who was lord chancellor a few years 
ago. The career of Cairns has been rapid and bril- 
liant. He is an Irishman, but from the half Scottish 
and wholly shrewed North. Cairns is the son of a 
Belfast merchant. He became a member of the Eng- 
lish bar, and soon leaped into a first-class practice. 
He was elected to parliament as member for his native 
city, and he attached himself to the political fortune 
of Mr. Disraeli. The tory party was then, as it is 
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now, singularly deficient in what I may call native 
talent. Disraeli had hardly any followers on whom he 
could count as an auxiliary in debate. The ready 
eloquence, the genuine legal knowledge, and the un- 
failing keenness of Cairns were a most welcome acces- 
sion. Cairns made his political fame, as Cockburn 
did, by a single speech. It was during a great debate 
on some question of Indian policy, and when the 
tories, then in power, were somewhat hardly pressed, 
that the Belfast lawyer, new to the house, and almost 
unknown there, came to the rescue of the conservatives 
in a speech full of clever argument and powerful 
appeal. That speech made him the hero of the debate, 
and even of the session, and it rendered his career 
easy. He was at once acknowledged to be the greatest 
debater on the tory side, Disraeli alone excepted. He 
was then little more than thirty years old. He became 
solicitor-general and then attorney-general, and finally 
lord chancellor. 

It is four years since the fall of his party withdrew 
him from office, but he still takes a leading place in the 
house of lords, where he is by far the ablest speaker 
on the Tory side. Nominally the Duke of Richmond 
is the leader of the Tory party in that house, but Lord 
Cairns is really its champion, its mouthpiece, and, per- 
haps, even its sense-carrier. The heavy dukes and 
marquises could as ill get on without the Irish lawyer 
in the one house as without the Jewish litterateur in 
the other. But Lord Cairns, though almost a model 
debater, is not, to my thinking, either an orator or a 
statesman. He has not a gleam of imagination, and 
he has no breadth of political judgment. He isshrewd 
and not sympathetic. He is an able lawyer, an ines- 
timable partisan, and nothing more. 

I have selected only the rather picturesque and strik- 
ing figures among English lawyers in parliament. It 
would be hardly possible to interest American readers 
in the mere solid respectabilities of the bar who rise 
toa position in their profession or in the house of com- 
mons. Thereare many able lawyers in the house, even 
now, whom I shall not think it necessary to mention 
byname. ButI must not pass overa man who, be- 
sides many better claims to distinction, has the fame 
of having delivered the longest speech ever made 
at the Eglish bar, or, perhaps, in the history of the 
world. Years ago I remember Punch giving a humor- 
ous description of a too copious speaker in parliament, 
and describing the orator as engaged in the prepara- 
tion of a speech which should occupy about three weeks 
in the delivery. This was thought to be the very drol- 
lery of farcial exaggeration. But Sir John Coleridge 
spoke, [ think, for some three weeks in the Tichborne 
case; at least he occupied every day, from the open- 
ing of the court to its closing, for about three weeks, 
in the delivery of his address, and there seemed to the 
listeners no particular reason why, if he chose, he 
might not go on for three years. Sir John Coleridge is 
really agreat advocate, but I hardly think he shows to 
much advantage in the house of commons. He is ter- 
ribly diffuse. Compared with him, Gladstone is concise 
and Cardwell laconic. It seemsas if he were positively 
incapable of answering the simplest question in a few 
clear words. Obviously he is enamored of his own 
style of speaking, and lovesto hearhis own voice. The 
voice and style are both, I own, very charming. John 
Bright once called Coleridge the most ‘beautiful ’’ 
speaker in the house of commons. A better descrip- 
tion could not well be given. The speeches are “‘ beau- 
tiful.”* Coleridge’s voice is sweet and pure; his manner 





is full of ease and grace; the words and sentences flow 
out like a swift, clear, melodious stream. The orator, 
a tall, thin, bald man, looks all the while so benignly 
self-satistied, so serenely conscious of his own gifts, 
graces and general superiority, that it seems a sweet 
condescension in him to consent to instruct mere com- 
monmen. The personage who compels Coleridge to 
speak appears indeed to be drawing an angel down. 
Sir John’s look, manner and tone quite convey this 
idea. He always appears to say to his opponent, ‘‘ see 
what a good and great man I am! You must know 
that you are an ignoramus and a dullard, and that the 
view you have expressed is childish and ridiculous. 
Yet I, even I, condescend to occupy my time in setting 
youright, and explaining thingsto you. I bring myself 
down as nearly as I can to the level of your understand- 
ing, and I never in words complain, or say what a dolt 
I think you.”’ This is always the manner in which the 
speaking of the eloquent attorney-general affects me. 
Iam now talking of Coleridge in the house of commons, 
not Coleridge at the bar. Perhaps it is needless to add 
that Coleridge is nota great favorite in the house of 
commons. Men don’t relish that tone of sweet and 
bland superiority. Some even declare that they find 
nothing in the matter of the attorney-general’s 
speeches to warrant such a style; that he is an utter 
failure as a politican; that for law reform he has never 
done any thing more than to graciously demonstrate 
its mere impossibility and the dull fatuity of those 
who believe in it; that they would like something more 
in a great parliamentary officer than a beautiful voice, 
a choice diction anda vast self-conceit; and that in 
fact they consider Sir John Coleridge in Parliament as 
a good deal of a humbug. I do not say whether such 
is my opinion or not. But I doubt whether it would 
be possible for any man to be as wisg, virtuous and 
eloquent as Sir John Coleridge looks. 

There are many lawyers of mark among the minor 
celebrities of the house of commons. The name of 
Mr. Vernon Harcourt is well known in America. Mr. 
Harcourt —the “ Historicus’”’ of the London Times— 
is a man of forty-five, tall, loud-voiced, self-asserting, 
brassy in manner; a master of vigorous commonplaces, 
fearless in the complacent production of the oldest 
jests and the most hackneyed quotations; a personage 
who gets credit for great ability partly by means of an 
imposing manner and an unbounded confidence. A 
very rising man is Mr. Henry James, a man whose 
intellect has a peculiarly fine edge to it, whose speeches 
are as delicate in style as they are keen, reminding one 
somehow of a Damascus blade. Mr. James made prob- 
ably the most telling speech delivered in the house of 
commons last session. I doubt, however, whether he 
has the breadth and robustness to make a political lea- 
der. So he will probably become a law officer one of 
these days, and then vanish out of politics and ascend 
the judicial bench. I ought to say a word about the 
Irish attorney-general, Mr. Dowse, the most success- 
ful buffo member of the house of commons at present, 
whose broad humor has left Bernal Osborne nowhere, 
and who can make even Disraeli laugh. He will be a 
judge, perhaps, before this appears in print, and will 
probably soberize his humor on the bench, for he is at 
bottom a man of sense and ability. 

Nor should I pass over wholly unnoticed big, burly, 
lost Isaac Butt, the leader of the Irish home rule 
movement, a man sent into life with better intellectual 
endowments than nine out of every ten of the men 
who have left him long behind. Butt promised at one 
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time to be a great orator, and might have been a great 
leader and patriot, and perhaps even statesman. He 
is now only a failure and a wreck —a man grown gray 
and old striving with futile energy to galvanize into 
life the corpse of a once bright and promising career. 
The parliamentary shore is strewn with such wrecks, 
for in the house of commons, when the favoring 
moment once is allowed to pass, there is little chance 
left of a successful voyage. 

The lawyers in parliament remain, it will be seen, a 
distinct class for the most part. They seldom merge 
into the politician. Brougham did, and O'Connell 
did; but Brougham was not perhaps much of a law- 
yer, and O’Connell was swept into politics by a par- 
ticular cause. Asa rule the lawyer enters parliament 
only as a means of professional advancement. I do 
not say the system is good in principle which thus 
tempts a man to engage in one occupation only that he 
may thereby obtain advancement in another. But, as 
I have already said, the anomaly does not work so 
badly as might have been expected. Some of the best 
of our judges are those who have thus leaped on the 
bench through the hoop of a parliamentary debate. 





CORRESPONDENCE. 


“ Eventne Law ScHoo.s.”’ 
New York, November 18, 1872. 

DEAR Str — It is of great importance that immediate 
action be taken upon the well-timed communication 
of “8. G.,”’ in last week’s number of the Law JOURNAL, 
in relation to establishing an evening law school, and, 
with that desirable end in view, I would suggest that 
a petition of law students be presented to the bar 
association. 

There should be, to begin with, unity of action on 
the part of the students, and if a proper number will 
send their names and addresses to me, I shall see that 
they be called together at an early day. 

Very respectfully yours, 
CHOATE, 
In care of box 2223, P. O., 
New York city. 
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BOOK NOTICE. 


Record and Official Register of the United States: 
Cee Federal Officers of Bureaus and Depart- 
5 wee Ministe rs and Consuls; ; State, county 

weer cliy offictals; Judiciary, with jurisdiction and tims 
of hold ing courts ; i Legal Fo Forms, and a ord of 
Practici Lawyers throughout the” United States ; 
together r erith a yon and comprehensive digest 
of the laws of the several States, touching subjects of 
commercial law; with laws relating to descent of —_- 
ork : 


unselor, etc. New 
xk rE. Sais Ce pp. Il as . 

This is one of the most useful works that has been 
issued for years. In it will be found a vast deal of 
information that it is very desirable to have at hand at 
one time or another. Several years ago one Livingston 
issued a work on a plan somewhat similar, but it was 
never decently accurate, and is now valueless. It will 
not be necessary to recapitulate the contents of Mr. 
Ulman’s book, as it is sufficiently indicated in the title 
above given. It is essential to the utility of a work of 
this kind that it should be accurate; so far as we have 


L 





examined, and we have taken some pains to test it, we 


have found this to be so. We have compared portions 
of the “‘ Record of Practicing Lawyets”’ with our sub- 
scription books, and have invariably found the name 
given and correctly given. From our personal knowl- 
edge, also, we are satisfied that the names of long ago 
dead lawyers, and of officers long out of office, have 
not been given, as they were in Livingston’s book. We 
tice some of lawyers who have died recently, 
but probably while the work was in course of prepara- 
tion. The information about the different State offi- 
cials and courts, and the forms given for deeds and 
mortgages, and the instruction for taking depositions, 
and many other things contained therein, will prove 
of interest, as well as of service in cases of emergency. 
The book is handsomely printed and bound, and will 
make a very acceptable addition to a law library. 





———_-->o—_—_—__ 


FOREIGN NOTES. 


From some cause, which has not yet been made 
known, three of the English common-law judges are 
about to retire, itis said. These three are Barons Mar- 
tin and Channell, and Mr. Justice Byles. The Law Times 
is authority for the report that their successors will be 
Sir George Honyman, Mr. Manisty and Mr. Archibald 

Sir J. D. Coleridge, the attorney-general, hav- 
ing declined the seat on the bench of the probate and 
divorce court, made vacant by the resignation of Lord 
Penzance, Baron Martin will, it is thought, be ap- 
pointed to that position. The Scotsman state, 
that the remuneration to the Geneva Arbitrators will 
be at the rate of £5,000 apiece, and England will have 
to pay it, costs following the decision. It may 
sometimes be inconvenient to be even a Prince, for not 
only was Prince Napoleon expelled from France, but 
now the procureur-general has decided that the prince 
aforesaid has no locus standi in the courts against the 
Minister of the Interior. The Right Hon. Rich- 
ard Dowse has been sworn in as fourth Baron of Her 
Majesty’s Court of Exchequer in Ireland, to fill the 
vacancy caused by the death of the late Baron Hughes. 


—— #> oe —— 


LEGAL NEWS. 


As the decisions now stand William M. Tweed is 
between cross-fires. In the case of the State v. Tweed, 
to recover $6,000,000 alleged to have been fraudulently 
paid out of the county treasury, the general term of 
the third department held that the State could main- 
tain the action, and that the county was not a neces- 
sary party. And, now, in an action to recover the 
same sum brought by the supervisors, the general term 
of the first department has decided that the right of 
action lies with the county. 


The commissioner of internal revenue has ruled that 
where instruments were dated previous to the Ist day 
of October, 1872, but not actually issued or delivered 
until that date or afterward, they do not required to 
be stamped; but in view of the prima facie presump- 
tion of the delivery of an instrument on the day of its 
date, he suggests that, upon instruments of the descrip- 
tion in question, some memorandum should be made 
showing that they were not issued until on or after 
October 1, 1872, so as to explain the absence of the 
stamps which the date would indicate were required. 
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WHEN IS A REMAINDER CONTINGENT? 


To answer this inquiry it may be well to ascertain 
what is meant by a remainder, and wherein a vested 
one differs from one that is contingent. Nor is it 
necessary, in doing this, to go beyond the more sim- 
ple and elementary principles which govern them. 
Without attempting to follow the terms in which 
courts and writers have defined these, we shall assume 
aremainder in fee to imply the creation of two or 
more estates in the same land, by the same act or 
instrument, in several and distinct owners taking in 
succession: the first to take effect presently, and the 
second in possession immediately upon the natural 
expiration or determination of the first. This implies, 
further, that the first estate is vested in possession, and 
is less than a fee, while the second may be a vested 
interest or contingent, according to the circumstances 
under which the same is limited. If the remainder 
be vested, it is an estate which has the incidents of 
being alienable, and descendible like any other abso- 
lute estate, if in fee, and is in no way dependent upon 
the prior estate, except to wait for its expiration 
before vesting in possession. Defeating the prior 
estate before its natural determination, therefore 
would not affect it. Nor could the tenant of such 
prior estate bar it. Whereas, if the remainder be 
contingent, whether. it ever will become an estate 
being uncertain, it is, at best, a mere possibility of 
becoming such, and is not the subject of conveyance 
at common law until it becomes vested, in which 
event it acquires the same incidents and qualities as 
if it had originally been so. While it remains con- 
tingent, it depends for the seisin which is to give it 
its vitality as an estate upon the prior estate which 
must, consequently, he a freehold. But, as soon as it 
is vested, it acquires the character and incidents of 
an independent estate, except having to wait, as before 
stated, till the prior estate is determined before it 
vests in possession. 

This brief epitome of the qualities and character- 
istics of remainders would seem to be so simple and 
familiar, that, comparatively, few questions of diffi- 
eulty could arise in construing and applying the rules 
upon which they depend. Itis now an hundred years 
since Mr. Fearne’s treatise upon the subject, which 
has become an authority, was published, and more 
than half that time since the notes of Mr. Butler were 
added toit. Since that time, editions have multiplied, 
and courts and legal writers have been engaged in 
explaining and applying the system in particular cases. 
The chief point of inquiry in these cases has turned 
upon, whether the limitation, in any given case, has 
been a vested or a contingent one. That settled, the 
incidents followed pretty much as a matter of course. 





And even this point, it would seem, must have been 
settled upon principle, where the leading and distin- 
guishing rules between them are so distinctly dis- 
closed. The rule in general terms, so far as the person 
to take is concerned, seems to be this: If the remain- 
der is limited to a person in esse, and ascertained, it is 
vested; if limited to a person not in esse, or not 
ascertained, it is contingent. The particular examples 
given in the books, are rather modes of applying this 
general test in cases where the vesting or contingency 
depends upon the person who is to take than limit- 
ing or varying the rule itself. We content ourselves 
with citing Doe v. Considine, 6 Wall. 476; Blanchard 
v. Blanchard, 1 Allen, 226; Fearne, 9; 2 Cruise, 205; 
Preston Estate, 70. 

These remarks, though somewhat protracted, have 
been elicited by our attention being called to two 
comparatively recent decisions of American courts, 
which it seems difficult to reconcile with each other, 
and quite as much so with what have heretofore been 
understood to be the rules as to contingent remain- 
ders. We give the head notes in each of the cases, so 
far as they bear upon the question of the character of 
the estates limited as remainders, that the reader may 
see the point in question, and how the authorities 
bear upon it. One of these is Hall v. Nute, 38 N. H. 
422; the other is Moore v. Littel, 41 N. Y. 66. In 
the first of these, the court held the remainder to be 
contingent, in the second, vested. The one was decided 
in 1859, the other in 1869. In the one the court 
denied the right of the remainderman, though alive 
and ascertained, to convey, because he had but a con- 
tingent remainder; in the other, they held he could 
convey, because it was a vested estate, although when 
he did so, it depended upon whether he or the holder 
of the particular estate died first, whether he was to 
have the estate or not. 

The head note of the first case is in these words: 
“Tf land be devised to A for life, remainder to B for 
life, after the death of A, remainder to the heirs of B 
after the death of B, the remainder to B is, during 
the life of A, contingent.” Before giving the reasons 
of the court for such a ruling, we cannot forbear 
placing in contrast with this position, some of the 
propositions which are laid down as law by other 
courts and law writers. Swaine, J., quoting from 
Preston in Doe v. Considine, supra, says, “where a 
remainder is limited to a person in esse and ascertained, 
to take effect by express limitation on the termination 
of the preceding particular estate, the remainder is 
unquestionably vested.” The italics are borrowed from 
the original. And an example of a vested remainder 
given by Chancellor Kent is, “a grant of an estate to 
A for life, with the remainder in fee to B, or to A for 
life and, after his death, to B in fee, is a grant of a 
fixed right of immediate enjoyment in A, and a fixed 
right of future enjoyment in B.” (4 Kent (10th ed.) 
237.) See also Fearne, 2; Butler’s Notes, Bouv Inst., 
§ 1835. 
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In the case under consideration; B was an ascer- 
tained person in esse, and his estate was to take effect 
in possession upon the death of A, the first taker. 
And when we look for the reasons why B’s remainder 
was held to be contingent, they are these as stated 
by the court: “If her (A’s) estate were destroyed 
during her life, by forfeiture, or by surrender or mer- 
ger in the inheritance, the remainder limited to Wil- 
liam Tuttle (B), could never vest in possession, though 
he might survive his mother (A), because there would 
be no particular estate to support the remainder.” If 
one were dealing with any thing but the reasoning of 
a court, he might be inclined to charge a fallacy in 
this, when he was reminded that such a forfeiture, 
surrender, or merger, only affects contingent remain- 
ders and never vested ones. The court seems to 
assume as premises that such surrender, forfeiture or 
merger would defeat such a remainder, and therefore 
hold it to be a contingent one, when the authorities 
are clear that it would not affect it if it was vested, 
and that such a consequence would only follow in 
case the remainder was contingent to begin with. 
If, therefore, such a limitation, as is here given, creates 
a vested remainder, as it seems to be clearly settled 
that it does, by the cases cited and others of the same 
class, no liability ef the prior estate being forfeited, 
surrendered or merged could affect the remainder so 
as to render it contingent. The head note in Archer 
v. Jones, 26 Miss. 583, is in these words: “An act 
causing a forfeiture of the life estate in property can- 
not work a forfeiture to the party inremainder.” So 
in Moore v. Luce, 29 Penn. St. 260, a head note says: 
“ A tenant for life cannot destroy the rights of a re- 
mainderman by a surrender or a release, or any 
other voluntary act for the purpose of merging the 
particular estate in the grantor.” See, also, Foster v. 
Marshall, 2 Foster (N. H.) 491. And even if a 
stranger had deprived the tenant for life, and held the 
estate till the tenant’s right to recover it had been 
barred, it would not have affected the right of the re- 
mainderman in the remainder. Jackson v. Schoon- 
muker, 4 Johns. 390; Jackson v. Mancius, 2 Wend. 368. 
And that a surrender or merger affects only contin- 
gent remainders and not vested ones, see Williams’ R. 
P. 235; Watkins’ Convey. 323; 4 Kent (10th ed.) 240, 

If now we pass from a remainder declared by the 
court contingent, though in form vested, to the case 
of Moore v. Littel, already mentioned, we encounter 
quite as much difficulty in reconciling it with what 
seems to be the law, in its holding a remainder a 
vested one when, in terms, it is contingent. The 
head note of the case, so far as it bears upon this 
point, is this, “a grant to A for life, and after his 
decease to his heirs and their assigns forever, gives the 
children of the latter a vested interest in the land 
although liable to open and let in after born children 
of A, and liable also, in respect of the interest of any 
child, to be wholly defeated by his death before his 
father.” The estate in remainder here, it will be 








observed, was created by grant and not devise. In 
the next place we shall be able to find no such case 
under the head of “remainder,” in the English re- 
ports, or in those where the rule in Shelly’s case 
prevails, because the first taker would, in these, take 
a fee, and the heirs, if they took at all, would take by 
descent and not by purchase. Whereas, in New York, 
the rule in Shelly’s case has been abolished, and the 
estate to the heirs is a remainder, either vested or 
contingent. A majority of the court held it to be 
vested in this case. If the question is to be consid- 
ered independent of the statute in New York, the 
authorities seem to be clear that such a remainder 
would be contingent as to the heirs, during the life 
of the first taker, because, so long as he lives, nobody 
can tell who will be alive at his death to take as heirs, 
because of the invariable rule of nemo est heeres viven- 
tis. Bowers v. Porter, 4 Pick. 205; 2 Cruise, 208; 
Fearne, 28, and note by Butler; Richardson v. Wheat- 
land, 7 Mete. 173. And the rule in Shelly’s case is 
regarded as an arbitrary exception to the doctrine of 
contingent remainders, in all the works treating of 
such remainders, or, in other words, if it were not 
for that rule, the cases coming within it would be 
within the category of contingent remainders, and 
this is admitted also by the court in the present case. 
Again, if the heirs here took, by the grants, a vested 
remainder during the life of the first taker, this con- 
sequence would follow : either of them might, at once, 
convey his estate in the same manner as if it had been 
vested in him in possession, or if he died in the life- 
time of the first taker, his share would go to his heirs 
and not to hisco-tenants as remaindermen. Watkins’ 
Convey. 182; 4 Kent (10th ed.) 240; Preston Estates, 
75; Richardson v. Wheatland, supra. The consequence 
would be that, if these, at present, remaindermen, 
after having conveyed their estates to strangers, should 
die before the first taker, it would turn out that the 
real and only heir of the first taker would get noth- 
ing. Somebody who had stood, at one time, his pros- 
pective or heirs apparent would have made them- 
selves actually his heirs while he was yet living, and 
disposed of the estate. But the court, in this case, 
adopt, as a rule by which it is to be governed, that 
though such a conveyance would be good during the 
life of the first taker, and afterward if the grantor 
survived the tenant for life, yet, if he died before the 
tenant for life, his death would wholly defeat his 
conveyance. 

That looks exceedingly as if his interest at first 
was contingent instead of being a vested estate, for 
there is nothing in the terms of the grant which gives 
to the heirs a present estate liable to be divested by a 
condition subsequent. As soon as they are heirs of 
the tenant, the estate is theirs absolutely, or not at 
all. And the question presents itself whether, if the 
tenant for life in this case were to commit waste, his 
son or sons could maintain an action of waste under 
the statute of Gloucester, and recover the place 
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wasted as his own as well as damages, merely, because 
if he died now, they would be remaindermen having 
the next immediate estate of inheritance. Have they 
such an estate now while the father is living ? 

The court, in giving their opinion, seem to rely much 
upon the phraseology of the statute of New York which 
we borrow from the report, whereby future estates 
are declared “ vested when there is a person in being 
who would have an immediate right to the possession 
of the lands upon the ceasing of the immediate or 
precedent estate.” 

This is the same definition which Judge Kent 
adopts, and declares it to be “accurately and fully 
expressed” (p. 237). Nor does it vary essentially 
from those given by other writers. It no where dis- 
penses with the essential requisite that the person to 
take the remainder, in order to its being vested, should 
be “‘in esse and ascertained.” It, in fact, adopts it by 
requiring two conditions to concur in the person to 
take in order to its being vested, viz.: that he is “in 
being,” which relates to the present, and that he 
“would have an immediate right of possession upon the 
ceasing of the precedent estate,” which contemplates 
something future. Nor can we see how, upon their 
own construction, the court could say a remainder is 
vested unless they know that the person now in being 
will be in being when the precedent estate ceases. 
And it must, in the nature of things, be impossible to 
know whether the man who is in being, and, if the 
precedent estate were to cease now, would be the heir 
of the tenant, will die or not before the tenant. And 
we are to take in connection with this, that, if he does 
so die, he never can or will have been his heir or have 
had aright to possession upon the ceasing of the ten- 
ant’s estate. To that extent then, such a limitation ofa 
remainder must always be contingent until both these 
conditions are answered in concurrence. The court 
themselves treat it as a conditional estate, but they 
declare it to be a condition subsequent which defeats 
a vested one, instead of a condition precedent, which 
is to create it. If we understand the reasoning of the 
court, the remainder, in this case, was held to be vested, 
because here the tenant for life had sons who were 
in being, and who had an immediate right to the pos- 
session upon the ceasing of the tenant’s estate, if that 
event were to happen now. Is not that equally true 
in the example of a contingent remainder given by 
Judge Kent, and borrowed by him from Fearne, and 
accepted as a contingent one by all the writers, “a 
limitation to two persons for life, remainder to the 
survivors.” Here both are alive and in being. It is 
assumed that one is to die first and that the other is 
to survive. These events are certain and relate to 
persons now alive, but because it is impossible to tell 
which is to survive the other, the estate, though cer- 
tain to go to one now in being, upon the ceasing of 
the precedent estate, is uncertain and contingent 
because no one can tell which is to die first; or 
suppose the grant had been to A, remainder to such 





of his sons as survived him, and he had several sons. 
It would be equally true that here are persons in be- 
ing, and if the father were to die now his estate would 
cease and they would have an immediate right to the 
possession. But it is obvious that no one could tell, 
until the father is dead, which, if any, of these sons 
is ever to have any estate. If any of them are then 
alive, they will take, if not, they never will have had 
any estate in the lands. Soin the present case, if the 
persons assumed to be heirs, and now alive, outlive 
the tenant for life, their right for the first time becomes 
fixed and ascertained, for then, only, have they 
brought themselves within the terms of the grant by 
being “heirs;” and if, before that, they shall have 
died, they never will have been heirs, or complied 
with the conditions upon which alone they were 
to have any thing. See Doe v. Lindamore, 2 B. & P. 
289. 
It is from no wish to criticize the reasoning of the 
court in either of the cases referred to, that we have 
occupied so much space in examining the grounds 
upon which those decisions rest. We had an interest 
to settle the distinction between vested and contin- 
gent remainders, and were surprised to learn that, 
after a hundred years’ discussion of the subject, such 
different views should be entertained by courts in 
respect to the very definition of the terms by which 
those familiar interests in land were to be distin- 


guished. 
—— —- ope —-— — 


THE PRESS AND THE BENCH. 


At no period have the relations between that old and 
venerated institution, the judiciary, and that young 
and vigorous institution, journalism, attained such 
an importance, or excited so much anxiety as at 
the present. Modern civilization possesses no greater 
intelligent force than that which resides in the press ; 
nor can modern civilization be preserved and perpetu- 
ated without the regulating, pacifying, conservative 
influence of the bench. Two such influences existing 
in society and in government, and capable of great 
mutuality and assistance, or of great antagonism and 
detriment, onght so to be regulated as to produce the 
greatest co-operation and reciprocity and the least 
opposition and injury. To regulate and define tne 
precise attitude which the press should sustain to the 
bench in a republic like ours is no easy task, Regula- 
tion and definition, in a scientific sense, are almost 
impracticable in a free government. On the one 
hand, we have the liberty of the press sanctioned and 
authorized in every constitution in the republic ; on 
the other hand, we have the sanctity of courts and the 
untrammeled administration of justice, provided for 
by the same fundamental law. So long as journalism 
assists and encourages the administration of justice 
and no conflict arises between the press and the 
bench, there is no cause for anxiety or dissatisfaction. 
But when journalism assumes to criticise judicial pro- 
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ceedings, define judicial powers, influence judicial 
action, the very grave question comes into prominence 
as to the extent to which journalistic criticism upon 
judicial proceedings may be allowed. The liberty of 
the press and the utterance of individual or edi- 
torial sentiments, are as inviolable as the sanctity of 
courts and the judicial action of judges. In America 
no institution so thoroughly reflects the sentiment of 
the masses, represents the popular mind, embodies the 
idea of freedom, as the press. The American free press 
is pre-eminently a republican institution; and like 
all great social and political forces, of rapid growth 
and powerful development, like all great institutions 
which are the outcome of the age, and which 
represent the idea and sentiment of the period, the 
press is naturally intolerant, and defiant of restraint 
and opposition, and relies upon its humanitarian and 
popular foundations for its strength and support. It 
has boundless faith in its resources, permanence, power 
and triumph. It represents the spirit of popular 
ascendency, of change, of impulse, and of every thing 
which is denominated reform. Somewhat opposed to 
this element in society and the State is the bench 
which represents the systematic thought, logic, learn- 
ing, stability and venerability of a nation; just as the 
legislature represents the temporary needs, the press- 


ing desires, the corrective and reformative intuitions 
of the people; and just as the executive represents 
the efficient force and the discretion of the State. 
Hitherto few cases of journalistic antagonism to the 


judiciary have developed themselves here. The 
press has largely contented itself with its peculiar 
province of furnishing news and collating and arrang- 
ing valuable information. The party press has, of 
course, been occupied in the propagation of the par- 
ticular views and interests of its leaders. And the 
editorial columns of the independent press have 
been devoted to the fair criticism of political and 
governmental matters, and the fostering of a scien- 
tific, artistic and philanthropic spirit among the people. 
But there is an occasional civil or criminal matter, 
properly belonging to the courts, but, at the same 
time, by its public and popular bearings, belonging 
also to journalistic criticism, from which the emer- 
gency of the antagonism of the press and the bench 
arises. The decision of the court being contrary to 
the public wishes or expectations, the popular clamor 
is voiced in the public press, and inuendos, charges, 
and villifications are heaped upon the head of the 
judiciary, the members of which are, probably, more 
entitled to veneration than any other class. The 
judicial power of the State can only be administered 
through individuals; justice can only be administered 
through judges, and when courts are assailed by 
the press, and their action dictated or practically 
impeded by the press, the remarkable condition occurs 
wherein the people assail the law and its administrators 
—justice and the judges. The semi-political trials, and 
the noted criminal trials of the past decade, are in- 





stances of this anomalous condition of public criticism. 
Courts of impeachment are told what they are expected 
to do; criminal courts are informed that they must 
convict and hang; civil courts are told that if a certain 
remarkable cause is decided in a certain manner justice 
is a mockery and money makes law. It is evident 
that when such things occur it is time that the judi- 
ciary was protected and journalism restrained, and 
that the relations between the bench and press were 
better defined. While it is well known among the 
profession that an ordinary newspaper editorial upon 
a legal question, or upon a judicial proceeding, is about 
as reliable and sensible as the criticism of a country 
singing-master upon the vocalization of a Wachtel or 
a Lucca, or the remarks of an organ-grinder on the 
performances of a Rubinstein or a Liszt, or the rough 
opinion of a sign-painter on the works of a Raphael, 
yet there is a legitimate department of journalistic 
criticism in reference to the judiciary. If a judge is 
known to have received a bribe, positively, no journal 
would be molested for publishing the fact, with its 
opinion of the effect it ought to have on his continu- 
ance in office. That is a public and political matter, 
about which the profession and the laity will agree. 
If a judge is known to be incompetent, positively, no 
journal should be prohibited from publishing that fact, 
aod commenting on the circumstance that such a 
man isin a judicial position. If a case has been 
decided according to principles which are deemed to 
be wrong and unfounded in law, ro journal would be 
hindered from fairly going over the reasoning of the 
court, pointing out its defects, and showing how it 
would have been better decided. But the great com- 
plaint which the legal profession and all thoughtful 
citizens make against the press is that, in its swelling 
pride and boasted majesty, it affects to dictate judi- 
cial conclusions and influence judicial decisions. And 
not only this, the press by its ignorance of such mat- 
ters (which are exceedingly technical), and by its lack 
of discrimination, attacks the bench as being respon- 
sible for orders and judgments which they are bound 
by the law to make, which are directed by the very 
codes and regulations which the people and the press 
have helped to make for the guidance of their judges. 
If, in a specific case of great public interest, the com- 
mon law fails to do what the popular idea of justice 
demands, or if the statutes are defective, either as to 
substantive law or modes of procedure, so that the 
popular demand cannot be gratified, the great pom- 
pous press comes forth and lays the whole blame at 
the door of the judge or the court who decides the 
case. No professional mind can observe the senseless 
ranting of some newspapers about judicial proceed- 
ings without vexation and even indignation. Sucha 
press, always fickle, would make justice as fickle as 
itself, and the law as changing as the kaleidoscope of 
popular passion. And when to the simple expres- 
sion of opinion is added arrogance and menace, in 
regard to the results of judicial decisions, then no 
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court can fail to exert its latent power and vin- 
dicate that majesty and sanctity to which all else, 
even the press, is subordinate. Whatever may be 
the place of the press in the social and political econ- 
omy of our time and country, like all other insti- 
tutions it has its sphere, and when it intrudes upon 
the department of legislation, or of the executive, 
or of the judiciary, it must become amenable to 
punishment in such a manner as the department 
assailed has the power to use in vindicating itself. 
The mode which the judiciary always adopts in such 
cases is by proceedings against the guilty parties as 
for contempt of court, and this is the only protection 
which the courts have from journalistic insolence 
and abuse, the only protection save the cultivation 
of a better, grander and higher spirit in the press and 
its leaders. 
——_+oo—_—_—_ 


CURRENT TOPICS. 


The senate of the State convened on Wednesday of 
last week, and proceeded with the case of Judge 
Prindle, county judge of Chenango county, charged 
with corruption and malfeasance in office. The evi- 
dence had been previously taken, and the session was 
occupied until Saturday in listening to the arguments 
of counsel. At the conclusion of the arguments, the 
chair announced that after testimony had been taken 
in the Curtis case, a decision would be reached in 
the Prindle case. This case has been dragging along 
for three-quarters of a year, and ought, in justice to 
either the people or the accused, be disposed of with- 
out further delay. What reason there was for delay- 
ing the decision until the Curtis case had been heard; 
we know not, except that given by Senator Johnson, 
that the members wanted to return home, to go to 
church. The senate adjourned until Wednesday 
next. 


The Pall Mall Gazette is very much exercised over 
the growing tendency toward the “ historical method ” 
in the study of law. It says that “the Roman law 
and the historical method of study, though excellent 
things for professors, are not what we want for their 
pupils.” According to our contemporary the need of 
our time is codification — and so say we — and 
when the laws are properly codified “a good legal 
education will be the simplest thing in the world.” 
But we wonder what our law students, pupils as well 
as professors, are to do until we have such a complete 
systematic code as is desired. Is not the “historical 
method” the best way to study the law as it now 
exists? And is it not the best possible way of study- 
ing law as a preparation for the formation and 
acquirement of the beautiful, philosophic new code to 
which we all look forward? And can any student 
of law now, or ever, be said to have received a 
thorough legal education, or to be a legal scholar with- 
out having studied law historically ? 





A report comes from Washington, that a bill will 
be introduced at the next session of congress designed 
to relieve the supreme court from its over pressure of 
business. It is proposed to create an intermediate 
court to decide appeals not involving any new ques- 
tions of law. There is an absolute necessity for some 
remedy for the delay now inevitable in that court, 
and for the rapid increase of the appeals brought 
before it. The court has, for many years past, been 
about two years behind its docket, and it takes an 
average time of three years from the rendering of the 
judgment below to get the final determination of the 
appeal. Thisis in no sense the fault of the court. 
The increase in the admiralty jurisdiction, ihe bank- 
rupt law, the internal revenue law, the increase of 
litigation growing out of our increased wealth and 
population, the many questions growing out of the 
rebellion, have all contributed to largely augment the 
business brought up for adjudication. Whether the 
proposed intermediate court will furnish the required 
relief is doubtful. It certainly will not, without some 
further restrictive legislation regarding appeals. The 
most feasible remedy would be found in restricting 
appeals. Appeals should be allowed from the territo- 
ries and from the District of Columbia only on the same 
grounds as from a State. So appeals should be denied 
in admiralty, bankruptcy and internal revenue cases, 
except where the amount involved is large or the 
circuit judge certifies them up as involving important 
questions of law. The decision of two courts ought 
to be sufficient in most cases of the kind. A simpler 
remedy may be found in enlarging the limit under 
which appeals may not be brought from $2,000 to 
$5,000. 


It is a good thing to be a son-in-law of wealthy 
parents in France, where the law of the land provides 
that rich fathers and mothers shall contribute to the 
support of their poor children, and that sons-in-law 
and daughters-in-law are entitled to the same assist- 


ance as if they were blood relations. Several years 
since, one Baron Brimont married the daughter of 
wealthy New Yorkers residing in Paris, and the baron 
being poor, he was allowed ten thousand gold dollars 
a year. But the daughter died leaving an infant child 
the issue of the marriage, and the parents stopped the 
allowance to the baron. The titled son-in-law sought 
the aid of the French courts and obtained judgment 
for an allowance of several thousand dollars a year, a 
part of which was to be expended upon the child. 
This judgment was affirmed on appeal; but the 
parents, determined not to be overreached by French 
law and a French son-in-law, departed from Paris and 
taking all their worldly goods returned to New York. 
The baron followed them, however, and recently 
brought suit in the United States circuit court for the 
southern district of New York upon his French judg- 
ment. Judge Woodruff, after hearing the cause, re- 
served his decision. It is a common thing in this 
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country for a man to support his mother-in-law; and 
wealthy parents do sometimes support their indigent 
son-in-law for the sake of the daughter, and her chil- 
dren; but our law is not so kind as to make it obliga- 
tory upon wealthy parents to thus open their purses. 
But whether the American court will give effect to the 
French judgmént is quite an interesting question, 
doubtless, to the baron and his parents-in-law. 


Newspaper editors have some unique notions on 
law reform. Here is one from the Chicago Tribune 
that will probably interest the revisors of our statutes. 
It says: “ We feel assured that it would greatly les- 
sen the number of rehearings in criminal cases, if the 
supreme court, in granting a new trial, should be 
required by statute to certify not only that there 
were errors, but that they are of a character to affect 
the administration of justice to the prisoner, and that 
there is not in the portion of the record unaffected by 
these errors indubitable evidence of the prisoner's 
guilt. If the court cannot certify this, a new trial 
ought not to be granted.” 


The revisors of “the United States statutes — 


Messrs. Abbott, Barringer and James, have com- 
pleted the first draft of the work, and will so report 
to congress at itsnext session. The various chapters 
and titles have been distributed among the profession 
for examination and suggestions, and will be here- 
after revised by the entire board. As an illustration 
of the energy and industry of Mr. Abbott, it may be 
mentioned that fifty of the seventy-three titles into 
which the whole work is divided, were prepared by 
him. 





4+ 
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NOTES OF CASE. 


Massachusetts, like most of the other States, 
requires foreign insurance companies, doing business 
in the State, to appoint a resident agent, upon whom 
legal process against the company may be served. 
This service, it is further provided, shall be “ with like 
effect as if the company existed in this State.” In 
Morton v. Mut. Ins. Co., 105 Mass. 141, it was con- 
tended that under said statute foreign insurance com- 
panies could not remove a cause from the State to the 
Federal courts, under the U.S. Stat. 1789, chap, 20, 
§12, Thecourt, however, held otherwise. The case is 
similar to that of Hobbs v. Manhattan Insurance Co., 56 
Me. 417, and differs from that of The Glens Falls Ins. 
Co. v. The Judges,4 Am. Rep. 504 (21 Mich. 577), which 
denied the right of removal, inasmuch as in the latter 
case the State statute providing for the appointment 
of an agent, on whom to serve process, declared that 
the State court ‘“ shall have exclusive jurisdiction of 
all cases arising under this act,” 





FORENSIC ELOQUENCE 
(CONCLUDED.) 

It must be admitted that, if we compare the speeches 
now delivered at the bar with the productions of the 
Greek and the Roman orators, we find that the ancient 
orators greatly surpassed the modern in force and 
beauty of expression and delivery, in bold but chaste 
ornamentation, and in rhetorical fervor and energy. 
In all these respects Lord Brougham, in his “ Disserta- 
tion on the Eloquence of the Ancients,” ascribes to 
them, with some justice, an ‘‘immeasurable superi- 
ority,” which he attributes in part to the different 
state of circumstances in which they were placed. 
Public speaking was a matter of much more import- 
ance in ancient times than it is at present; for it was 
then the chief means of advancing or retarding public 
measures, and almost the only means of giving to the 
speaker’s ideas upon any subject such a publicity as is 
now easily obtainable by means of the press. And the 
character of the audience in those times was highly 
favorable to oratorical displays, as it was greatly influ- 
enced by passion and sentiment, while highly apprecia- 
tive of all kinds of rhetorical beauty. Hence there 
was every incentive to the orator to take pains to attain 
proficiency in his art, and to elaborate and beautify 
his speeches to the utmost. And, accordingly, it is 
well known that the ancient orators not only went 
through a long course of preparatory training to fit 
themselves for a public career, but also expended a 
great amount of labor upon their individual efforts. 
Those speeches of theirs which have come down to us 
were nearly always fully written out before they were 
spoken, and in many instances were never spoken at 
all, as in the case of Cicero’s oration for Milo, and his 
second Philippic. Quintilian certainly mentions that 
Cicero, on ordinary occasions, did uot write out his 
speeches, but merely thought over his subjects, and 
noted down the chief points of the case and the heads 
of his intended discourse. The speeches, however, 
which he made from notes in this manner are of course 
not among those now extant, as it is only the written 
orations which have been preserved. The elaboration 
natural to written speeches was evidently one of the 
main causes of the finish and polish which are observ- 
able in the style of the ancient orations. Hence it is 
hardly fair to compare them with modern forensic 
speeches, which are seldom, if ever, written out before 
they are spoken; and it must be allowed that the 
ancient orators, notwithstanding their numerous ex- 
cellences, had many great defects. Their reasoning 
was apt to be vague and inconclusive, and they appealed 
too manifestly to prejudice and passion. Lord Brough- 
am says: 


“It is impossible to deny that the ancient orators fall 
nearly as far short of the modern in the substance of their 
orations as they surpsss them in their composition. Not 
only were their views far less enlarged, which was the nec- 
essary consequence of their more confined knowledge, 
but they gave much less information to their audience in 
point of fact, and they applied themselves less strenuously 
to argument.” ~ 


Their great fault of irrelevancy has been already 
mentioned. Of this the celebrated oration on the 
crown is a glaring instance, and many of Cicero’s for- 
ensic speeches are strongly marked by the same defect. 
Discourses so loosely addressed to the question would 
have very little weight with a modern audience, especi- 
ally in acourt of justice; and the ancient orations, 
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although admirable models of style, and no doubt 
appropriate to the audiences to which they were 
addressed, would have been found wholly unsuitable 
to the purposes of modern advocacy, for which our 
present mode of speech is practically much better 
adapted. 

The eloquence of the bar has often been unduly 
depreciated by the habit of comparing it with the elo- 
quence of political speakers. But this sort of com- 
parison is very unfair to the barrister, as the political 
speaker, such as a member of parliament, is in a much 
more favorable position for the development of rhetor- 
ical powers. Unlike the advocate, he can usually select 
his own subjects, and his own time for speaking; and 
the subjects of his discourse, unlike the majority of 
those treated by the advocate, are usually matters of 
public interest and importance, which offer abundant 
scope for the higher kinds of eloquence. The audience, 
too, of a parliamentary speaker is more dignified and 
refined, and also more numerous than that usually 
addressed by the barrister, while it is much influenced 
by feeling and by party spirit, and frequently encour- 
ages the orator by its applause. The political speaker 
has also fewer restrictions on the range of his discourse 
than the advocate; andas the matters he discourses 
are usually questions of expediency or propriety, it 
often happens that he may legitimately appeal to the 
wishes and feelings of his hearers, and express himself 
with considerable warmth. Parliamentary debate, 
therefore, offers much greater opportunities for an 
elevated and impressive kind of eloquence than are 


presented by advocacy, and it is obvious that the 
speaker who harangues a public meeting has, in many 
respects, even greater advantages than the parlia- 


mentary orator. There is one circumstance, how- 
ever, which might be thought to favor eloquence at 
the bar, and to discourage it in political assemblies. 
The subject of the advocate is generally quite new to 
his hearers, and, being of a personal and practical char- 
acter, is naturally interesting to them. It is their 
duty, moreover, to listen carefully to what he says, in 
order to arrive at a just conclusion. His audience, 
therefore, is a very attentive one. The subject of the 
political speaker, on the other hand, is usually some 
general question, the nature and bearing of which are 
well known to his andience, and which they have 
already heard or seen discussed. Accordingly, they 
have usually made up their minds about it before- 
hand, and are apt to be inattentive to a fresh speech 
on the same subject. But these circumstances operate 
in a manner different from that which might have 
been anticipated. The advocate knows that he will be 
listened to by his audience, however poorly and inele- 
gantly he addresses them, and the knowledge of this 
fact has a natural tendency to make him less solicitous 
about his style and diction than he otherwise would 
be, and to direct his attention rather to the matter and 
substance of his remarks, than to the manner in which 
he enunciates them. The politician, on the other 
hand, is obliged to exert himself in order to obtain 
the attention of his audience, and naturally does his 
best to make up for the comparative triteness and 
generality of his subjects, by cultivating a good style 
and delivery, so as to express what he has to say in the 
most effective manner. The political speaker, there- 
fore, besides having much greater opportunities for 
the display of eloquence than the advocate, has also 
more urgent motives for acquiring and employing a 
rhetorical style. It is not surprising that, under these 





circumstances, great parliamentary and political speak- 
ers should preponderate both in numbers and in emi- 
nence over forensic orators. This has nearly always 
been the case in this country, and is confessedly so at 
present. There are very few who have any pretensions 
to be called great orators at the bar, while speakers of 
the first class are tolerably plentiful in parliament. It 
is true that there are instances of eminent persons 
who have, to a certain extent, combined both descrip- 
tions of excellence, but the observation that ‘great 
advocates seldom succeed in parliament” appears on 
the whole to be well founded. The qualities and 
experience which lead to distinction at the bar are so 
different from those which are required for the pur- 
poses of parliamentary eloq , that in the 
one style of oratory is generally found to be no real 
criterion of capacity for success inthe other. This fact 
confirms the view that the two styles are altogether 
distinct, and that proficiency in them must be judged 
by different standards of excellence. 

We have shown that the deficiency in our forensic 
eloquence is by no means so great as has often been 
supposed, by persons who have had erroneous notions 
of oratory, or who have been guided by fallacious 
comparisons. But it cannot be denied that such a 
deficiency does to some extent exist, and that, after 
making all allowances for the difficulties and restric- 
vions of legal oratory in these times, there is room for 
a greater degree of it than is actually exhibited by the 
English bar. There are certainly many members of 
the profession who, in ordinary arid commonplace 
cases, employ with great efficiency and skill the sort of 
eloquence which is appropriate to the circumstances. 
But even in this class of business the style and manner 
of most barristers might be considerably improved ; 
and in those less ordinary cases which admit of a more 
elevated and energetic kind of eloquence, there are 
very few members of the profession who manifest in 
any high degree of excellence the vigor and felicity 
of ideas, the power and copiousness of language, and 
the force and expressiveness of delivery which would 
be appropriate to the occasion and conducive to suc- 
cess. Of course this state of things may be partly 
accounted for by the rarity of the combination of the 
natural and acquired qualities essential to the orator. 
But the real explanation is to be found in the fact that 
the power of speaking is generally regarded by the 
profession as a matter merely of secondary considera- 
tion, upon which it is not necessary to bestow much 
labor or attention. 

We have already mentioned several circumstances 
in English advocacy which tend to discourage the 
employment of rhetorical powers, and consequently to 
diminish both the motives and the opportunities for 
their cultivation. And it is clear that oratorical pro- 
ficiency, however desirable, is not in itself the quality 
most essential to the advocate. Accurate knowledge 
of the law, and skill in its application, tact and sagac- 
ity in conducting cases, and ability in examining and 
cross-examining witnesses, are qualities which are 
usually much more important to the English barris- 
ter, and will uften enable him to attain distinguished 
success without the aid of eloquence. On the other 
hand, if he is destitute of these qualities, the most 
brilliant oratory will avail him little. It is natural, 
therefore, that the acquisition of these more essential 
qualities should be the chief object of professional 
study, and that comparatively little attention should 
be given to the cultivation of rhetorical proficiency, 
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Every one can see that legal knowledge and skill in legal 
practice can only be attained by industry and study; 
but if appears to most persons of ordinary education a 
comparatively easy matter to express their ideas in 
intelligible and tolerably appropriate language, and to 
deliver their remarks with proper emphasis. Accord- 
ingly, our advocates hardly ever go through any pre- 
liminary course of study or training for an oratorical 
career, except, indeed, so far as an occasional attend- 
ance at debating societies may constitute such train- 
ng; and they acquire their power of speaking almost 
entirely by the practice afforded by professional busi- 
ness. Now, actual practice in speaking is certainly the 
most important part of the education ofan orator; but 
in order to produce its full effect, it should be pre- 
ceded and accompanied by some study of the art of 
speaking. Not that a formal rhetorical training is nec- 
essary, because the rules of rhetoric are of too obvious 
and general a character to be of any very great practi- 
cal utility; but any one who wishes to become a good 
speaker should systematically study the speeches of 
the best orators, ancient and modern; should form 
habits of rhetorical criticism and observation, and 
should accustom himself to original composition, espec- 
ially in writing, besides forming his style by diligent 
perusal of the best authors. There is no doubt, how- 
ever, that careful and well-directed practice in speak- 
ing, where great pains are taken to make each individ- 
ual effort as perfect as possible, is of itself an effectual 
means of gaining oratorical power, and that many suc- 
cessful speakers have attained their proficiency in this 
manner. But the practice in speaking which our bar- 
risters obtain in their professional employment is not 
usually of so improvinga kind. The pressure of busi- 
ness, and the short time usually allowed for prepara- 
tion, together with the frequent necessity for speaking 
on facts as they arise, tend to prevent much care or 
preparation being bestowed upon individual speeches, 
and to give them something of an extempore character, 
especially so far as style is concerned. Accordingly, 
the mind of the barrister is usually much more occu- 
pied with the matter and substance of his speech than 
with its form; and speakers under such circumstances 
are apt, when they have once attained a certain 
amount of fluency and perspicuity of language which is 
practically sufficient for ordinary purposes, to give 
themselves no further trouble to improve their style or 
manner of delivery. The kind of practice, therefore, 
which is afforded by actual business at the bar is not 
very favorable to the development of oratorical power, 
even in ordinary cases; and, as suitable occasions for 
the employment of the more elevated and impressive 
kinds of eloquence are comparatively infrequent, our 
barristers have not usually much opportunity of learn- 
ing them by actual practice. There is all the more rea- 
son, therefore, why professional practice in speaking 
should be aided and supplemented by general study of 
the subject, and improved as far as possible, by care 
and attention in each particular case. It is certain 
that, although there is much less deficiency in forensic 
eloquence among us than has sometimes been sup- 
posed, a greater degree of eloquence would be appro- 
priate and conducive to success at the English bar 
than is usually exhibited there. And, though it is said 
with some truth, that the acquirement of transcendant 
powers of eloquence by any individual advocate is 
really injurious to the State, because his superior abil- 
ity gives the client who happens to retain him an un- 
due advantage over his adversary, there is no doubt 





that a general increase of oratorical proficiency among 
the members of the profession would, on the whole, 
facilitate the administration of justice and promote 
the public advantage. 


BOOK NOTICES. 


Treatise on the Law of Munici q ions. By John F. 

Dillon, LL. D., the Circuit Ju of the United States 
for the eighth judicial circuit, fessor of Law in the 
University of Lowa, and late one of the justices of the 
Supreme Court of Iowa. Chicago: James Cockroft & 





It has not been our fortune to notice in these pages 
any book that has afforded us more genuine satisfac- 
tion than this of Judge Dillon. Law books in large 
num bers are nowadays compiled and foisted upon the 
profession by young men who have nothing else to do; 
and while many of them have a certain value, for the 
time being, they are, as a rule, superficial and ephem- 
eral. This ‘‘ Treatise on the Law of Municipal Corpora- 
tions” is not of that sort. Its author is, beyond ques- 
tion, one of the ablest jurists in the country —in our 
humble opinion there are not over three his peers — and 
this is the result of nearly nine years of patient study 
and investigation, during the intervals of judicial busi- 
ness. Theresult is a legal classic, so to speak —a work 
that will live along side of Kent and Story and Wash- 
burn, and Parsons and Greenleaf, when nearly all the 
other books of the last lustre or decade are quite for- 
gotten. 

There are few subjects in the law of more import- 
ance, and, in some respects, more difficult to deal with 
than that of municipal corporations, and this, perhaps, 
may account for the fact that it has fallen to the lot of 
Judge Dillon to be the pioneer on that branch of the 
law in this country. Authors of less calibre have 
passed it by. De Tocqueville, in his ‘‘ Democracy in 
America,’’ said: ‘“‘ Municipal institutions are to liberty 
what primary schools are to science; they bring it 
within the people’s reach: they teach men how to use 
and how to enjoy it. A nation may establish a system 
of free government, but without the spirit of munici- 
pal institutions it cannot have the spirit of liberty.” 
In other words, constituted as our government is, 
while the affairs of State and nation are, in a large 
measure, at arm’s length, the affairs of the municipal- 
ity come home to every man’s business and bosom. 
Those matters which most affect him, his home, his 
property, taxes, the education of his children, etc., are 
immediately wrapped up in his own township or city, 
however much intermediate influence the State may 
have. In many respects, and perhaps the most im- 
portant to the masses, the municipality is the type of 
the free State—the stage on which is played the 
drama of American Liberty. With us its integral 
character is almost as pronounced as that of the State 
itself. And year by year the importance of the muni- 
cipality is increasing. The tendency is—slow to be 
sure — against special State legislation. The result is, 
and will be, and ought to be, to leave local affairs to 
local governors. Thus municipalities are constantly 
growing in importance as they are increasing in num- 
ber; and hence this work cannot fail to prove timely 
and important. : 

The field was a new one, but Judge Dillon has occu- 


+ pied it thoroughly; has gone over the hundreds of 


reports one by one, and has given their contents, so far 
as related to the subject, either in the text or notes; 
and net only this, but whatever could illustrate the 
subject, either in its legal or practical relations, has 














THE ALBANY LAW JOURNAL. 








been subjected to examination. The result is a 
broader, more comprehensive, as well as practical 
treatment, than is usual in our professional treatises. 

The work is divided into twenty-three chapters, the 
first of which gives a historical view of municipal 
institutions, and is as interesting, even to the general 
reader, as a chapter of Gibbons’ history; and not only 
is it interesting, but full of sound suggestions for the 
improvement of our municipal corporations. The 
other chapters discuss legislative power and its limita- 
tions, municipal charters, dissolution of municipal 
corporations, municipal elections and officers, ordi- 
nances, contracts, corporate property, eminent do- 
main, streets, taxation and assessments, civil actions 
against and liability of, and all the other questions 
that grow out of municipal institutions. 

The style of the author is remarkably clear and 
concise; indeed, in some portions of the work, as in 
the opening chapter, it may justly be termed elegant ; 
but the fact is never lost sight of that the book is 
intended for practicing lawyers, and it is, therefore, a 
practical treatise. 

It is, in short, a work that fulfills our notions of what 
a treatise should be, and we most heartily commend ” 
to the profession. 


The Railroad and Wendaute Laws of Mlinois. Springfield : E. 
as & W. L. Gross, 1872 


This little pamphlet contains all the general laws of 
the State relating to railroad warehouses, taken from 
Gross’ ‘Statutes of Illinois, and presented in a cheap 
and convenient form. 


WE HAVE RECEIVED the argument of the counsel for 
the people in the case of The People of the State of llli- 
nois v. The Chicago and Alton R. R. Co. By an act of 
the legislature in 1871 it was provided that no railroad 
corporation shall “‘charge or collect for the trans- 
portation of goods, merchandise or property ou its said 
road for any distance, the same nor any larger nor 
greater amount as toll or compensation than is at the 
same time charged or collected for the transportation 
of similar quantities of the same class of goods, mer- 
chandise or property over a greater distance upon the 
same road.’’ The railroad company contended that 
this provision was in conflict with the constitution of 
the United States forbidding any State to pass any 
law impairing the obligation of contracts, inasmuch as 
it was in violation of the contract made between the 
company and the State in its charter. The argument 
of the learned counsel is very able and comprehensive. 


ee 
MARITIME LAW. 


MARINE INSURANCE. 


Foreign average statement.—A cargo of rye was 
insured for £4,160 from Taganrog to Bremen. The 
policy contained the usual memorandum, “corn, etc., 
are warranted free from average unless general or the 
ship be stranded,” etc., and in the margin were the 
following conditions: ‘‘ To pay general average as per 
foreign statement if so made up. Warranted free from 
particular average unless the ship or craft be stranded, 
sunk or burnt; but this warranty not to exonerate the 
underwriters from the liability to pay any special 
charges for mats, warehousing, forwarding, or other- 
wise, if incurred, as well as partial loss arising from 
transhipment. Warranted free from capture and 
seizure and the consequences of any attempt thereat.”’ 





After leaving Taganrog, the vessel encountered severe 
weather, and was compelled to put into two several 
ports for repair, at each of which the captain, in order 
to enable him to obtain funds to put her in acondition 
to continue her voyage, gave a bottomry bond on ship, 
freight and cargo, the aggregate of which, with inter- 
est, on the arrival of the ship at B: " ted to 
£2,818 10s. 5d. The captain being unable to discharge 
this obligation, the consignees of the cargo, in order 
to obtain delivery thereof, paid the amount. On the 
3d of August, 1868, a statement was prepared by an 
average-stater in Bremen, in which the loss arising 
upon the bottomry bonds was apportioned between 
the ship and freight and the cargo, as follows: £1,088 
14s. 11d as falling upon the cargo, and £1,185 lls. upon 
the ship and freight. The captain being unable to pay 
or give security for the £1,185 11s., so charged upon the 
ship and freight, the vessel was sold under an order of 
the tribunal of commerce at Bremen, and produced 
£729 10s. 2d, leaving a balance due to the holders of 
the bonds (the £1,088 14s. 11d having been paid) of £663 
2s.10d. On the 3d of October a “further or supple- 
mental average statement’’ was made by the average- 
stater, in which the last-mentioned sum was stated 
as ‘‘the amount which the cargo had to pay as addi- 
tional bottomry debt’’ to the holders of the bonds. 
These ‘‘ average statements ’’ were (upon a special case) 
admitted to be accurate, and ‘‘correctly made up in 
accordance with the law in force in Bremen;” and it 
was further admitted that ‘‘such a loss as that which 
occurred in this case is treated at Bremen as a general 
average loss, and not as a particular average loss.”’ 

Held, that the underwriters were bound by the 
average statements so made, and consequently that 
the assured were entitled to recover the £663 2s. 10d. 
Harris v. Scaramanga, L. R., 7 C. P. 481. 





JURISDICTION. 


1. A contract to construct the hull of a vessel, to fur- 
nish the boilers and machinery of a steamer (although 
to be put in after she is afloat), or, as in this case, to sup- 
ply sails, cordage, etc., fora sail vessel, in building, is not 
a maritime contract, so as to fall within the admiralty 
jurisdiction of the federal courts. Thorsen v. Schr. 
“J. B. Martin,” 26 Wis. 488. 

2. In admiralty causes arising upon the lakes, the State 
courts have a concurrent jurisdiction over remedies 
given by the State laws; and there is nothing in the 
decision in The Eagle, 8 Wall. 15, inconsistent with 
this view. Ib. 

8. In an action by a town for injuries to a bridge there- 
in built over a canal, no question of the admiralty juris- 
diction of the court arises. Town of Menasha v. Steam 
Tug ‘* Portage,’ 26 Wis. 534. 


SHIP. 


Ship and shipping: charter-party: warranty of sea- 
worthiness — condition precedent: ship unfit for cargo - 
obligation of shipowner.— A charter-party provided 
that the ship should load a full and complete cargo of 
sugar in bags, hemp in compressed bales, “x measure- 
ment goods. It likewise specified different rates of 
freight for dry and wet sugar. The ship proceeded to 
her port of loading, where a cargo of wet sugar was 
provided for her by the charterer. A great deal of 
moisture drains from wet sugar, and when the cargo 
had been nearly all shipped, it was found that there 
was such an accumulation of molasses in the hold, the 
result of drainage from the sugar, that the ship would 
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not be seaworthy for the voyage if she proceeded in her 
then condition. Owing to the nature of the material 
and the depth of the hold, the ship’s pumps were 
unable to clear the ship of the drainage from the sugar. 
The ship was perfectly seaworthy, except with respect 
to this particular cargo, and the pumps were quite 
sufficient for all ordinary purposes. The sugar had to 
be unloaded again, and the charterer then refused to 
re-load it or to provide any other cargo. Cross actions 
were brought, the one by the ship-uwner against the 
charterer for refusing to provide a cargo, and the other 
by the charterer against the ship-owner to recover dam- 
ages by reason of the ship not being fit to carry the 
cargo provided for her. At the trial the jury, in 
answer to questions left to them by the judge, found 
that the cargo of sugar which was offered was a reason- 
able cargo to be offered; that the ship was not reason- 
ably fit to carry a reasonable cargo of wet sugar; that 
the ship could not have been made fit within such a 
time as would not have frustrated the object of the 
adventure; and that the ship would not, without new 
pumps, and a reasonable cargo of wet sugar on board, 
have been seaworthy: Held, that the ship-owner, by 
entering into the charter-party, undertook that the 
ship should be reasonably fit for the carriage of a 
reasonable cargo of any of the kinds of goods specified 
in the charter-party, and consequently ot a reasonable 
cargo of wet sugar; and that, upon the findings of the 
jury, she was not so fit, and could not be made so in 
such a time as not to frustrate the object of the voy- 
age, the charterer was entitled to succeed in both 
actions. Stanton v. Richardson ; Richardson v. Stanton, 
L. R., 7 C. P. 421. 
 . 


BANKRUPTCY L..W. 
ASSIGNEE. 

1. Suits by.—A suit may be maintained by an 
assignee in bankruptcy to collect the assets of the 
bankrupt in district courts other than that where the 
proceedings in bankryptcy are pending. U. 8. Dist. Ct. 
(W. D.) Wis., Goodall, assignee, v. Tuttle,7 N. B. R. 
193. Opinion by Hopkins, J. 

2. The right of the assignee to sue in formal manner 
in the district courts is not expressly conferred, but it 
may be held to be included in, and implied from, the 
grant ‘‘to collect the assets,’’ as that power could not 
be made effectual in any other way than by suit. Ib. 

8. As such power extends to the collection of all the 
assets, the right to sue cannot be confined to the dis- 
trict where the proceedings are pending, but must, in 
order to give full effect thereto, necessarily be held to 
extend to any district where a suit to collect the assets 
is necessary. Ib. 

4. The second section relates exclusively to the juris- 
diction of the circuit courts under the act. Its pro- 
visions cannot, therefore, properly be referred to, to 
limit the jurisdiction of the district court, conferred 
by the first section. Ib. 

5. The second section does not authorize a suit for 
the collection of debts in the circuit court; if, there- 
fore, such suits are not included in, and necessarily 
implied from, the first section, there is no right under 
the bankrupt act to maintain suits for such purpose in 
any federal court. Ib. 

6. The rule that a legislature, by adopting a statute 
of another State, or re-enacting an old statute, is pre- 
sumed to have adopted the judicial construction given 
thereto, considered and authorities referred to. Ib. 
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7. It must be held that congress intended to provide 
for the complete administration of the bankruptcy 
system in the federal courts. Congress does not pos- 
sess the power to require or compel the State tribunals 
to entertain suits in favor of an assignee for the collec- 
tion of the assets of the bankrupt. The courts should 
not, therefore, construe the bankrupt act in such a 
manner as to necessitate assistance in its execution 
beyond the constitutional power of congress to pro- 
vide. Ib. 

8. State tribunals are not amenable to congress. 
They are established by a different sovereignty which 
may, at any time, deny the use of its tribunals to 
entertain suits in favor of assignees in bankruptcy, 
and neither congress or the federal courts could pre- 
vent it. Ib. 

9. The cases of Ex parte Martin, 5 L. R. 158; Moore v. 
Jones, 23 Vi. 741, and Mitchell v. Great Works Mil- 
ling Co., 2 Story’s C. C. 649, followed. Ib. 

10. The cases In re Richardson, 2 N. B. R. 74, and 
Markson & Spaulding v. Heaney, 4 id. 165, examined 
and distinguished, and the cases of Sherman v. Bing- 
ham, 5 id. 34, and Jobbins v. Montague et al., 6 id. 509, 
disapproved. Ib. 





CREDITOR. 


1. A creditor whose proof of debt shows that his debt 
is secured by mortgage on real estate of the bankrupt, 
but which also shows that it is the bankrupt’s home- 
stead, and is occupied by him as such, is entitled to 
vote upon his whole claim at the meeting of creditors 
for the choice of assignee. U.S. Dist. Ct. Kansas, In 
re J. R. Stillwell, 7 N. B. R. 226. 

2. A petition was filed by the assignees of a bankrupt 
firm showing that a certain creditor, who held notes, 
signed by the firm and by an individual member 
thereof, had proved his claim against the firm estate, 
and also against that of the individual partner, the 
petitioner praying that such creditor might be com- 
pelled to elect the estate from which he will receive 
his dividend. 

Held, that the creditor was entitled to the advantage 
gained by his caution and diligence, and could receive 
dividends from both estates. Petition dismissed with 
costs. U.S. Cir. Ct. Me., Clifford, J. Emery et al., as- 
signees, v. Canal National Bank, 7 N. B. R. 217. 


CHATTEL MORTGAGE, 


1. An insolvent trader may mortgage his stock and 
tools for present and future advances, with the actual 
and honest intent to raise money to continue his busi- 
ness. It seems, that such a mortgage would not neces- 
sarily be fraudulent though a part of the consideration 
were an existing debt. U.S. Dist. Ct. Mass., Lowell, J. 
Ex parte Ames, in re McKay & Aldus, 7 N. B. R. 23. 

2. Where the honest intent was clear and the mort- 
gage was made for past as well as future advances, but 
mainly for the latter, and it appeared that the past 
advances were already secured upon property reason- 
ably believed to be fully adequate, the mortgage was 
upheld although it turned out that the former security 
had not been quite sufficient. Ib. 

3. A chattel mortgage of machinery and other 
things, which would be trade fixtures as between land- 


‘lord and tenant, will give the mortgagee a valid lien as 


against the assignee in bankruptcy, although as against 
a prior mortgagee of the realty the fixtures would be 
real estate, if it appears that such prior mortgagee 
makes no claim to the fixtures. Ib. 
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4. Where a mortgage was given to indemnify the 
mortgagee for his advances, and he lent his acceptances 
to the mortgagor, and, after the bankruptcy of the fat- 
ter, bought up the paper at a discount; held, that he 
could charge ‘against the mortgaged property only 
what he had paid in cash to take up the acceptances. 
Ib. 

5. When a mortgage is made, in Massachusetts, of 
an unfinished locomotive, the mortgagee will hold the 
additions afterward made to the article by the mort- 
gagor before his bankruptcy, by accretion; but a new 
mortgage of materials would not, it seems, give him 
the right to new articles manufactured from those 
materials. Ib. 

6. A mortgage given in pursuance of a parol agree- 
ment to give security, if required, will not hold against 
the assignee in bankruptcy, if the act ‘of giving the 
mortgage would have been a preference at the time it 
was giyen but for the agreement. Ib. 

7. Whether or not a written promise to convey cer- 
tain definite property as security given, when the debt 
was contracted, would save the mortgage «afterward 
given from being a preference, quere? Ib. 

8. Advances made in good faith while a mortgage is 
being prepared, and as part of the money agreed to be 
secured by it will be protected, though there should 
be a change of the debtor’s circumstances after the 
money was advanced, and before the deed was deliv- 


ered. Ib. 
— - ->e —— 


DIGEST OF RECENT ENGLISH DECISIONS. 


ADJOINING OCCUPIERS. 


Non-liability of occupier of upper floor of house to 
occupier of lower floor for escape of water. — The plain- 
tiff occupied for business purposes the ground floor 
and the defendants the second floor of the same house, 
respectively, as tenants from year to year. There was 
a water-closet on the defendants’ premises to and of 
which they alone had access and use. After their 
respective premises had been closed on a Saturday 
evening, water percolated from the water closet 
through the first floor to the plaintiff’s premises and 
caused damage to his stock in trade. The overflow of 
the water was owing to the valve of the supply pipe to 
the pan having got out of order and failed to close, 
and the waste-pipe being choked with paper. The 
defects could not be detected without examination, 
and the defendants did not know of them, and were 
guilty of no negligence. 

Held, that there was no obligation on the defendants 
to keep in the water at their peril; and that they 
were not liable to the plaintiff for the damage. Ross 
v. Fedden, L. R., 7 Q. B. 661. 


CONTRACT TO DELIVER GOODS AT A FUTURE TIME. 


Delivery in monthly parcels: eof d 9g 
The plaintiff bought of the defendant 500 tons of iron, 
to be delivered in and about equal proportions in 
September, October, and November, 1871. In August, 
1871, the defendant gave notice to the plaintiff that he 
did not intend to deliver any iron. In December, the 
plaintiff commenced an action for non-delivery, and 





claimed as damages the difference on the 30th of, 


November between the contract and market prices of 
the iron. 

Held, that the proper measure of damages was the 
sum of the differences between the contract and market 
prices of one-third of 500 tons on the 30th of Septem- 





ber, the 3lst of October, and the 30th of November, 
respectively. Brown v. Muller, L. R., 7 Ex. 319. 


LANDLORD AND TENANT. 


Rent-charge: distress wpon lands not included in the 
demise: mines. — Upon a demise of mines a power of 
distress for the rent reserved was granted to the lessor, 
over ‘‘any lands in which there shall for the time 
being, any pits or openings by or thro’ which the 
coal or culm by the said deed demised shall, for the 
time being, be in course of working by the lessees, their 
executors, administrators and assigns.”’ 

Held, that this power of distress did not run with 
lands owned by the lessees at the time of the demise, 
and through which the mines were worked, so as to bind 
them in the hands of assignees. Daniel v. Stepney, L. 
R., 7 Ex. 327. 

MASTER AND SERVANT. 

Railway company : responsibility of for act of servant: 
scope of employment.— A person who puts another 
in his place to do a class of acts in his absence necessa- 
rily leaves him to determine, according to the cireum- 
stances which arise, when an act of that class is to be 
done and trusts him forthe manner in which it is done; 
consequently he is answerable for the wrong of the 
person so intrusted, either in the manner of doing such 
an act, or in doing such an act under circumstances in 
which it ought not to have been done, provided that 
what is done is not done from any caprice of the ser- 
vant, but in the course of the employment. The plain- 
tiff, a passenger on the defendants’ line of railway, sus- 
tained injuries in consequence of being violently pulled 
out of a railway carriage by cne of the defendants’ 
porters, who acted under an erroneous impression that 
the plaintiff was in the wrong carriage. The defend- 
ants’ by-laws did not expressly authorize the company’s 
servants to remove any person being in a wrong car- 
riage, but they provided that no person should be 
allowed to enter any carriage or to travel therein with- 
out having first paid his fare and taken a ticket. They 
likewise provided that the porters should act under the 
orders of the station master, etc., and do all in their 
power to promote the comfort of the passengers and 
the interests of the company. 

Held, that the act of the porter, in pulling the plain- 
tiff out of the carriage, was an act done within the 
course of his employment as the defendants’ servant, 
and one for which they were therefore responsible. 
Bayley v. The Manchester, Sheffield & Lincolnshire 
Ry. Co., L. R., 7 C. P. 415. 


SALE BY SAMPLE. 

Right to reject goods not in accordance with contract, 
and recover price paid for them: acceptance. —The 
defendants, being shoe manufacturers, contracted with 
the plaintiffs to supply 30,000 black army shoes as per 
sample, to be delivered free at a wharf, to be inspected 
and quality approved before shipment, and payment 
to be made in cash at the time of each delivery. It 
was well known to the defendants that the shoes were 
required for the French army for a winter campaign. 
A sample shoe was deposited, and a large number of 
shoes having been inspected and approved by the 
plaintiff ’s agent under the contract, invoices for such 
shoes were made out and signed by the plaintiff’s 
agent, and the shoes were then sent to Fenning’s 
wharf, London, which had been named by the plain- 
tiffs as the place for delivery. Onthe inspection of the 
shoes the soles were not opened, and without opening 
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them it was impossible to tell what the “fillings” of 
the soles consisted of. The shoes were paid for by the 
plaintiffs and forwarded by them to Lille, for the pur- 
pose of meeting a contract entered into with the French 
government for the supply of shoes for the French 
army. Circumstances had, in the mean time, occurred 
which gave rise to suspicions on the part of the plain- 
tiffs that the ghoes so forwarded might contain paper 
in the soles, and the defendants, knowing, at that time, 
that the shoes were intended to be sent to Lille under 
a contract for the supply of shoes to the French army, 
and would have to be passed by the French authorities 
there, signed a letter to the plaintiffs, agreeing to take 
back the shoes that might be thrown on their hands in 
consequence of paper being found in them, it being 
understood that they would not take back any large 
number of shoes if paper should be found in only a few 
pairs. The shoes were tendered to the French authori- 
ties at Lille, and rejected because a great number 
of pairs were found, on being opened, to con- 
tain paper. A considerable number of the shoes 
being afterward opened, a very large proportion of 
those so opened were found to contain paper in the 
soles. Shoes with paper in the soles are not fit for 
army shoes. A small quantity of shoes, which had 
been inspected and approved under the contract, and 
the price of which had been paid, had been delivered 
at Fenning’s wharf and not forwarded to Lille. The 


plaintiffs gave notice to the defendants that they re- 
jected the shoes delivered, and refused to receive any 
more, and brought an action against the defendants 


for breach of contract, claiming to be entitled to throw 
the shoes already delivered under the contract upon 
the defendant’s hands at Lille and at Fenning’s wharf, 
and to recover (inter alia) the amount of the price of 
the shoes. The jury found at the trial that the defect 
in the shoes could, not have been discovered by any 
inspection which ought reasonably to have been made: 
Held, that the letter of the defendants must be treated 
as a new and additional contract between the parties, 
adding fresh terms to the original contract with refer- 
ence to the difficulties that were likely to arise with 
the French authorities at Lille, and upon the proper 
construction of the whole contract, including the let- 
ter, theplaintiffs were entitled to throw the shoes on 
the defendants’ hands at Lille and at Fenning’s wharf, 
and recover the price of them. Per Bovill, C. J., and 
Byles, J., but for the letter, and under the contract as 
it originally stood, the plaintiffs could not have re- 
jected the shoes and recovered the price of them, 
having accepted them and dealt with them as their own 
property. Per Brett, J. Apart from the special 
agreement contained in the letter, the plaintiffs 
would have been entitled to return the shoes on the 
defendants’ hands at Lille, and to recover the price 
of them, inasmuch as the inspection in London was 
ineffectual by reason of a latent defect for which the 
defendants, as manufacturers of the shoes, were re- 
sponsible, and the shoes were rejected immediately 
upon opportunity occurring for the discovery of such 
defect. Heilbutt v. Hickson, L. R., 7 C. P. 43. 


TROVER. 
Conversion: broker.— The plaintiffs sued the defend- 
ants, cotton brokers, in an action of trover, to recover 
the value of thirteen bales of cotton. The cotton was 
fraudulently bought by B from the plaintiff’s brokers; 
the defendants, without notice of any fraud, bought, 
in their own name, as principals, the cotton from B, and 





afterward sold it to M at the same price at which they 
had bought it, charging a commission. The defend- 
ants obtained B’s signature to a delivery order, and 
took delivery of it from B’s warehouse and conveyed 
it to a railway station, whence it was forwarded to M, 
by whom it was spun into yarn. The defendants, in 
buying the cotton, intended to act as brokers, believing 
that the cotton would suit M. Afteward the plain- 
tiffs demanded the cotton from the defendants. The 
jury found that the cotton was bought by the defend- 
ants as agents in the course of their business as bro- 
kers, and that they dealt with it only as agents to 
their principal: Held, by Martin, Channell and Cleast 
by, affirming the judgment of the queen’s bench, that 
the defendants were liable to the plaintiffs in trover 
for the value of the cotton; Kelly, C. B., Byles and 
Brett, JJ., dissenting. By Martin and Channell, BB., 
that the defendants having bought the cotton as prin- 
cipals from B, it was immaterial that they intended to 
deal with it only as agents for'their principal; and that 
whoever deals wrongfully with the goods of another 
is equally liable, whether he be agent or principal. 
By Cleasby, B., that by reason of the real principals 
not being known, and therefore not disclosed at the 
time the bargain was made, the defendants necessarily 
became the parties to the contract until the real prin- 
cipals being ascertained were adopted by the sellers, 
and by their dealing with the cotton brokers became 
liable for a conversion. By Kelly, C. B., and Byles, J., 
that the defendants were not guilty of a conversion, 
inasmuch as they acted only as brokers, and exercised 
no dominion over the cotton in their own right and 
for their own benefit. By Brett, J., that a possession 
or detention, which is a mere custody, or mere aspor- 
tation made without reference to the question of the 
property in chattels, is not a conversion, and that the 
defendants, acting only as brokers by negotiating a 
bargain of purchase and sale and by passing a delivery 
order, were not guilty of a conversion. Fowler v. Hol- 
lins, L. R., 7 Q. B. (Ex. Ch.) 616. 


2+ 
7 


COURT OF APPEALS ABSTRACT. 
ACTIONS — EVIDENCE. 

Successive actions cannot be maintained for the re- 
covery of damages as they may accrue from time to 
time, resulting from an injury to the person, the con- 
sequence of asingle wrongful act, but the party injured 
is entitled to recover, in a single action, compensation 
for all damages, whether present or prospective. The 
limit as to future damages is that they must be such 
as it is reasonably certain will inevitably and neces- 
sarily result from the injury. 

Evidence tending to show the character and extent 
of the injury and its probable results, and the proba- 
bility of the return of a disease induced thereby, is 
competert. A question or a request to a physician to 
state, from his experience and medical knowledge, the 
probability of a recurrence of inflammation in an in- 
jured muscle is competent; so, also, is the evidence 
of a physician as to the probable effect of the injury 
on the health of the injured person. 

In the propounding of hypothetical questions to 
medical experts, it is the privilege of the counsel to 
assume, within the limits of the evidence, any state of 
facts which he claims the evidence justifies, and have 
the expert’s opinion upon the facts thus assumed. 
Wm. T. Filer v. N. ¥. C. R. R. Co. Opinion by 
Allen, J. 
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CONSTITUTIONAL LAW. NEGLIGENCE — MARRIED WOMAN. 


Action to test the constitutionality of the appoint- 
ment of Enoch L. Fancher, as justice of the supreme 
court in the first judicial district, by the governor, to 
fill the vacancy occasioned by the impeachment and 
removal of Barnard, J. 

On the 20th day of June, 1872, the senate adjourned 
to convene as a court of impeachment on the 18th day 
of July, 1872, for the trial of Barnard, J., and others. 
September 10, 1872, it adjourned to November 20, 1872. 
On the 21st September, 1872, the appuvintment in ques- 
tion was made. 

Held, that the words “in session,’’ as used in 
article 6, section 9 of the constitution, indicate a 
present being or acting of the senate asa body. The 
resolution of September 10, 1872, declaring that the 
next meeting of the senate would be November 20, 
1872, and the adjournment to that day was virtually to 
declare, that the senate would not be in session in the 
interim. The regular sittings of the senate were sus- 
pended, and the senate could not regularly be assem- 
bled or convened with authority to transact any busi- 
ness, or perform any act as a senate prior to the day to 
which it had adjourned. 

The framers of the constitution only had in mind 
the annual sessions of the senate, and an extraordin- 
ary assembling of the senate, when, as an independent 
body, it would be in session for weeks at a time, at 
intervals, and continuing its session by long adjourn- 
ments during the year was not contemplated. It was 
not their intention that the senate should be regarded 
as “in session’’ during these long adjournments, and 
such constructive session or sitting should not deprive 
the governor of the right to fill the vacancy in the 
office, or the people of the right to the services of a 
justice of the supreme court. 

The appointment was, therefore, in accordance with 
the provisions of the constitution, and valid. People 
v. Fancher. Opinion by Allen, J. 


GIFT CAUSA MORTIS. 


Action to compel the transfer of twenty shares of 
the stock of the Bank of Commerce of New York. 
Defendant’s testator was the owner of 120 shares of 
bank stock, incladed in one certificate; he made an 
absolute assignment in writing of 20 shares to plain- 
tiff, which he handed to his wife to be kept by her and 
delivered to plaintiff upon his death. At the time of 
executing the assignment, the donor was 78 or 80 years 
of age, in failing health, and so continued until the 
time of his death, which occurred about five months 
afterward. 

Held, that this was a valid gift, causa mortis ; that 
the equitable title to the stock passed by the assign- 
ment; that defendant was trustee for plaintiff, by ope- 
ration of law, to make the gift effectual; and a judg- 
ment requiring him to produce the certificate, and 
permit and cause a transfer of the twenty shares to be 
made to plaintiff, was proper. 

Three things are necessary to constitute a valid gift 
causa mortis: 1. It must be made with a view to the 
donor’s death. 2. The donor must die of that ailment 
orperil. 3. There must be adelivery. It is not neces- 
sary that there should be an express qualification in 
the transfer or the delivery. It may be found to be 
such a gift from the attending circumstances, although 
the transfer or delivery be absolute. Grymes v. Hone, 
Executor, etc. Opinion by Peckham, J. 





Action for damages for injuries received by plaintiff, 
@ passenger on defendant’s road. She had bought a 
ticket to Fort Plain, where the train was advertised to 
stop. It did not stop entirely, and while it was mov- 
ing very slowly by, plaintiff was directed by a brake- 
man to get off and told that the train would not stop 
or move more slowly. Another passenger got off 
safely; in attempting to follow him plaintiff was 
thrown down and injured. 

Held, that leaving the cars under such circumstances 
was not as matter of law negligence, but the ques- 
tion was a proper one for the jury. Wherea passenger 
upon a railroad, by the wrongful act of the company, 
is put to an election between leaving the cars while 
they are moving slowly, or submitting to the incon- 
venience of being carried by the station where he 
desires to stop, the company is liable for the conse- 
quences of the choice, provided it is not exercised 
wantonly or unreasonably. It is a proper question for 
a jury, whether the adoption of the former alterna- 
tive is ordinary care and prudence, when the decision 
is required to be made upon the instant, the passenger 
will not be held to the most rigid accountability for 
the highest degree of caution. 

The question of negligence is ordinarily one of mixed 
law and fact, and it is the duty of the court to submit 
the same to the jury with proper instructions as to the 
law. What is proper care is sometimes a question of 
law, where there is no controversy about the facts. A 
question arises as to whether plaintiff, by his own 
fault, has contributed to the injury complained of, 
and the evidence is of such a character that a verdict 
for the plcintiff would be clearly against the evidence; 
the question is one of law and should be decided by 
the court. The question of concurrent negligence is 
to be determined, however, by the particular circum- 
stances of the case. 

In an action brought by a married woman to recover 
damages for personal injuries, unless she is carrying 
on a trade or business, or performing labor or services 
on her sole and separate account, she is not entitled tu 
recover consequential damages because her inability 
to labor resulting from the injury, and a charge, sub- 
mitting this as an item of damages to the jury, is error. 
Her services and earnings belong to her husband, and 
for loss of such service, caused by the wrongful act of 
another, he may have an action. This right is not 
affected by chapter 172, Laws of 1872, amending the act 
concerning the rights and liabilities of husband and 
wife. Chap. 90, Laws 1860. Helen M. Filer v. N. ¥. 
Cc. R. R. Co. Opinion by Allen, J. 


SPECIFIC PERFORMANCE. 


Where, in contracts for the conveyance of lands, 
the payment of the purchase price, or a portion there- 
of, is to accompany or precede the delivery of the 
deed, but no time is fixed for such payment and de- 
livery, the payment is to pe made in a reasonable 
time, or upon request, and a delay of three years and 
upwards after such request, without any excuse there- 
for, is such laches as will preclude a judgment for 
specific performance. 

When by laches the remedy at law is barred, and the 
right to a specific performance forfeited, there can be 
no recovery of what has been paid upon the contract. 

The general term has power to pass upon the weight 
of conflicting evidence, and in an action tried by the 
court or a referee, it is its duty to examine the ques- 
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tions of fact presented; and if the result is a convic- 
tion that the findings are not in accordance with the 
truth, to reverse the judgment for error of fact and 
direct a new trial. Finch v. Parker. Opinion by 
Grover, J. 

REBELLION — ESTOPPEL. 

All commercial partnerships between citizens of the 
northern and southern or confederate States were dis- 
solved by the late civil war. A citizen, therefore, of 
New York, a former member of such a partnership, 
doing business in New Orleans, is not liable upon a 
note indorsed in the firm name, after the commence- 
ment of the war. 

In an action upon a note thus indorsed, the fact that 
in a power of attorney given to an agent of the firm, 
executed by such citizen, he is described as of New 
Orleans, does not estop him from alleging a residence 
in New York in the absence of proof that the party 
discounting the note had seen the power of attorney, 
or believed he resided in New Orleans. Bank of New 
Orleans v. Matthews, impl'd et al. Opinion by Peck- 


ham, J. 
Ot 


GOSSIP ABOUT ENGLISH JUDGES. 


The worst fault a judge can have is a short temper. 
We have in our mind’s eyea learned judge and most ex- 
cellent man, whose court was sometimes no better than 
a bear garden, through his unfortunate defect of temper 
and judgment. There was one judge who hada trick of 
checking witnesses when they got on too fast for his 
notes by saying, ‘‘Stay, stay.’’ He was called the old 
staymaker. Ofttimes they show admirable temper 
and discretion. A judge who was summing up a case 
was greatly disturbed by a young counsel who was talk- 
ing aloud. With great benignity he said, ‘‘ Mr. Gray, 
if ever you arrive here, which some of these days I hope 
you will do, you will know the inconvenience of coun- 
sel talking while you are summing up.”’ A curious 
story is told illustrating the legal precision of a great 
judge. He asked a magistrate on a circuit dinner 
whether he would take some venison. The gentleman 
answered, ‘“‘ Thank you, my lord, I am going to take 
boiled chicken.’’ Lord Tenterden retorted, ‘‘ That, 
sir, is no answer to my question; I ask you again if 
you will take venison, and I will thank you to answer 
yes or no, without further prevarication.’’ The story 
was originally told in the Quarterly Review, but it is 
challenged by Lord Campbell. 

Another unfortunate characteristic of some judge is 
the extreme promptness with which they make up 
their minds and take a side on a case. There isa subtle 
atmosphere which soon tells the advocate whether the 
court is with him or whether he has to fight the up-hill 
game of a losing cause. Counsel often watch, with 
extreme anxiety, even trivial utterances of the judges 
which may indicate the direction of their mind. The 
most upright and impartial judges, who endeavor to 
keep their judgment pesfectly balanced, are liable, 
buman nature being what it is, certainly, and perhaps 
insensibly, to take a side. I believe they have left it 
on record that when a case has been fairly opened, and 
the testimony was given clearly, honestly and in a 
pleasing way, they made up their minds on one side 
before they heard the other. Mr. Grote discusses this 
subject in one of the admirable notes to his immortal 
history. Wise judges watch against this tendency, 
and are able to conquer it. Still, in the case of any 
protracted trial it is easy to see on which side the 


judge’s opinions rest, and even his sympathies. 
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With 
some judges the habit of advocacy has grown so invet- 
erate that they are quite unable to layitaside. If ever 
they have seriously tried they have not succeeded in 
the attempt. The case has even been known of a judge 
on the bench thundering like an advocate at nisi prius. 
A judge once said that he had only lost two verdicts 
since he had been raised to the bench. What one likes 
to see in a judge is a quiet, vigilant watchfulness; the 
alert eye, the unwearying hand, the thoughtful, com- 
posed manner. I have seen cases where, except to the 
initiated, the judge seemed little more than a passive 
spectator for a considerable portion of the case — but 
he would have interfered at any moment — and, when 
his proper time came, he showed how complete had been 
his proper grasp of the case, and how acute his atten- 
tion to all details. An able judge once said, ‘‘ Nobody 
knows how much energy it requires in a judge to hold 
his tongue.’’ The most conspicuous example of an in- 
tellectual failure in fairness was Sir John Leach. He 
delighted to gallop through his cases. He was so fast 
that a stage coach was named after him, ‘‘The Vice 
Chancellor.’’ Almost as soon as a case was opened he 
decided against a plaintiff or a defendant, and never 
thoroughly heard it through. It was wondered what 
he would find to do after he had cleared his list off. 
“Do! why, he will hear the other side,’’ was the acute 
answer. This was, indeed, an egregious example — 
if the facts stated of him are true, and they are stated 
by Lord Kingsdown, such a judge himself deserved the 
penalty of a criminal. It is always worth while for bar- 
risters carefully to attend to the slightest indication 
of judicial opinion. I remember a case in an equity 
court in which the buying and selling of some living 
was concerned. When the case had made some pro- 
gress the judge quietly observed, ‘‘ Does Simon Magus 
appear at all in the action?’’ The counsel at once told 
the solicitor that the judge evidently looked upon the 
transaction as one of simony, and the case was forth- 
with withdrawn. 

Bet sometimes it is impossible to say in which way 
the opinion of the judge leans. My own opinion is that 
they have not been at the trouble of forming an opin- 
ion. Charles Dickens has hit this off —as he ‘hits 
off every thing—capitally: “Mr. Justice Stoneleigh 
summed up in the old-established and most approved 
form. He read as much of his notes to the jury as he 
could decipher on so short a notice, and made running 
comments on the evidence as he went along. If Mrs. 
Bardell were right it was perfectly clear that Mr. Pick- 
wick was wrong, and if they thought the evidence of 
Mrs. Cluppins worthy of credence, they would believe 
it, and if they didn’t, why they wouldn’t.”” If some 
judges are anxious to guide the jury, others are anxious 
to evade the responsibility. They must save themselves 
agreat deal of wear and tear. Still, in many cases, 
provincial juries are so grossly stupid that they require 
to be guided unless there should be continual miscar- 
riage of justice. One remedy would be that a large 
proportion of the cases now tried by juries should be 
summarily disposed of by judges. Another remedy 
would be that there should be a large infusion of the 
grand jury element in the petty jury. Cases are on 
record in which judges have confessed themselves 
mistaken. One judge, thinking that he had caused 
an injustice to be done, which it was beyond his 
power to rectify, left the injured person a large 
sum of money in his will. It is said that the case of 
Lord Cochrane, afterward Earl of Dundonald almost 
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broke the heart and hastened the resignation and death 
of Lord Ellenborough. That great man and most up- 
right magistrate had conceived a political prejudice 
against Lord Cochrane, and summed up violently 
against him. He afterward saw good reason to believe 
that he had been mistaken in his facts, and had been 
too harsh in his sentence. — London Society. 


——~e>o—_—__ 


THE NATIONAL BANKS AND USURY. 


The court of appeals has just rendered a decision on 
the important question, as to whether-or not the 
national banks are subject to State laws relating to 
usury. In the case of the First National Bank of 
Whitehall v. Lamb, 57 Barb. 429, the supreme court in 
general term held that the statutes of this State 
against usury do not apply to loans made by national 
banks organized under the act of congress of June 3, 
1864. The court of appeals has now reversed this decis- 
ion, Mr. Justice Rapallo writing the opinion. The 
action was upon a promissory note, against the maker 
and indorser, and the defense set up was usury. 

The thirtieth section of the act authorized national 
banks to take'interest on notes discounted at the rate 
allowed by the laws of the State, or if the laws of the 
State are silent thereon, at the rate of seven per cent, 
and then prescribe the penalty for taking an excess of 
interest in the following terms: ‘‘ And the knowingly 
taking, receiving, reserving or charging a rate of inter- 
est greater than aforesaid, shall be held and adjudged a 
forfeiture of the entire interest which thenote * * * 
carries with it, or which has been agreed to be paid 
thereon,”’ etc. 

The court of appeals held, in the first place, that that 
portion of the section providing for a forfeiture of the 
interest only in case of exceeding the rate authorized, 
is applicable only in States and territories where there 
are no usury laws, and the rate which the banks may 
charge is fixed by the act of congress. But, in the 
second place, it was held that, assuming that the true 
construction of the section to be, that in all States the 
national banks may recover upon usurious contracts 
to the extent of the principal, notwithstanding State 
laws to the contrary, then the act was unconstitu- 
tional, being in excess of the powers delegated to the 
federal government. 

The opinion concludes as follows: ‘ According to 
what seems to us the proper construction, no such 
excess of power has been attempted in the statute 
under consideration. But, whichever construction be 
finally adopted, our conclusion is, that the defense of 
usury, under the laws of the State of New York, 
was available to the defendant in this action, and, 
therefore, the judgment appealed from should be re- 
versed.’’ This decision will also affect State banks, as 
by chapter 163 of the laws of 1870, they were exempted 
from the operations of the usury laws, except the 
liability to forfeit the interest where they received 
over seven per cent, and it being the expressed inten- 
tion of the act to put the State banks on an equality 
in this particular with the national banks. The case 
will probably go to the United States supreme court. 
We shall probably publish the opinion of the court 


next week. 
———_ oe 


The first volume of the census report is now ready 
for binding, and it is expected that the distribution of 
copies will be authorized in the course of a fortnight. 





THE CONSTITUTIONAL COMMISSION. 


The legislature, at its last session, authorized the 
governor, with the consent of the senate, to appoint a 
commission of thirty-two persons—four from each 
judicial district to propose to the legislature at its 
next session amendments to the coastitution, except to 
article 6. The governor, in June last, made the appoint- 
ments, but the senate refused to confirm them until 
Friday of last week. 

The following are the persons designated and con- 
firmed : 

FIRST JUDICIAL DISTRICT. 
Republicans. Democrats. 
George Odpyke, John D. Van Buren, 
John J. Townsend, Augustus Schell. 
SECOND JUDICIAL DISTRICT. 
Odle Cloe, Erastus Brooks, 
Benj. D. Silliman, John J. Armstrong. 
THIRD JUDICIAL DISTRICT. 
Robert H. Pruyn, William Cassidy, 
Cornelius L. Tracey, George C. Burdett. 
FOURTH JUDICIAL DISTRICT. 
James M. Dudley, Artemus B. Waldo, 
Edward W. Foster, Samuel W. Jackson. 
FIFTH JUDICIAL DISTRICT. 
Ralph McIntosh, Daniel Pratt, 
Elias W. Leavenworth, Francis Kernan. 
SIXTH JUDICIAL DISTRICT. 
Francis M. Finch, Lucius Robinson, 
Jonas W. Preston, John F. Hubbard, Jr 
SEVENTH JUDICIAL DISTRICT. 
Horace B. Howland, George B. Bradley, 
David Rumsey, Van Rensselaer Richmond. 
EIGHTH JUDICIAL DISTRICT. 
Sherman 8. Rogers, Cyrus E. Davis, 
Benjamin Pringle, Lorenzo Morris. 


These appointments combine in fair proportion the 
legal and lay elements, a great desideratum, as neither 
element would be likely, alone, to fulfill the require- 
ments of the occasion. 

The act provides that the meetings of the commission 
shall be held in Albany, and that the members shall 
receive ten dollars a day each for not exceeding fifty 
days. 





+ 
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NOTES AND QUERIES. 
To the Editor of the Law Journal: 

Please give the following ‘‘moot case,’’ a place in 
your valuable columns, and if a sound solution is given 
please let that be given also. The case (which I think 
a fine one) is based on real issues, and isas follows: 

In 1863 A was owing B $6,100; C held a mortgage 
on A’s real estate for $7,300; A was also owing others 
about $5,000. At that time A deeded his farm of 310 
acres, worth $60 per acre, to B, and they entered into 
and signed the following agreement: B is to enter 
upon the said farm as owner; B is to sell the farm and 
convey the same, and out of the avails is to buy said C’s 
mortgage, then to pay himself the $6,100; to take and 
allow A for about $3,000 worth of personal property ; 
until said farm is sold, B is to carry it on, and after 
paying the expenses and taxes, the rents and profits to 
be credited on said $6,100 and the interest on $7,300 
mortgage. After paying all said $6,100 and said mort- 
gage and a reasonable compensation to B for making 
sale, etc., the balance of the avails of the sale of said 
farm to be paid to A. 
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D recovered a judgment against A for about $3,000 
in 1867 ; A died without a will in 1869, and no admin- 
istrators have beenappointed. The farm is now worth 
about $18,000, and the rents and profits have at least 
paid expenses and interest on said $7,300 and said 
$6,100. The farm is still owned and worked by B. So 
that the matter stands about like this: 


$13,400 00 13,400 00 


in A’s favor. The question is, has D any interest in 
said farm, and if so, how can it be reached ? 
Yours, etc., SUBSCRIBER. 


—_—__- > o- —— 


ANOTHER INSTALLMENT OF THE NEW 
STATUTE REVISION. 


The commissioners to revise the statute laws of this 
State have just issued chapters 9 and 10 of part III. 
Chapter 9 embraces the subject of ‘‘ Evidence,” and 
chapter 10, “ Trials, including jurors and juries.” 

The first provision that particularly interests us is 
section 806, which provides, briefly, that no person 
offered as a witness shall be excluded by reason of his 
having been convicted of crime or misdemeanor; but 
such conviction may be proved by his cross-examina- 
tion or by the production of the record thereof, for the 
purpose of affecting the weight of his testimony. 

The exclusion of persons convicted of crimes is only 
a part of the system which grew out of the theory 
that men are born unto lying “‘as the sparks fly up- 
ward; ’’ another part of the system was the exclusion 
of the evidence of parties in interest. We have done 
away with the latter, and it is quite time we did away 
with the former. The revisors say in a note to the sec- 
tion: ‘It seems now to be the settled theory in regard 
to the competency of witnesses, that the court or jury 
should have all the light thrown upon the facts, that it 
is possible to procure, leaving the tribunal itself to 
judge what degree of credence to give to the evidence 
offered. The rendering of felons incompetent wit- 
nesses seems to have been based partly upon the idea 
that their evidence is wholly unreliable and unsafe, 
and partly upon the notion that it was a proper 
punishment for their crimes. Upon neither theory 
can it be justified. There is no more reason to appre- 
hend that persons who have been convicted of felony 
will, as a class, be guilty of willful perjury, especially in 
matters in which they have no interest, than there is 
to apprehend the same consequences from an admission 
of many other classes of persons, who are now compe- 
tent witnesses; and not so much as in the case of the 
persons from whom the disability has been recently 
removed; and generally the punishment falls not so 
much upon the person who is made incompetent as 
upon the innocent party who happens to be in a position 
to need his testimony. It has been recently held, that 
under the act of 1849 the defendant in an indictment 
is a competent witness in his own behalf, notwith- 
standing that he has served out a term in the State 
prison upon a former conviction for felony. Delamater 
v. People, 5 Alb. L. J. 122. Now that interested per- 
sons, parties, and their wives, and even persons 
charged with crime are competent witnesses, consist- 
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ency seems to demand that the only remaining disa- 
bility should be swept away. The last clause has been 
added, in order that the opposing party may more 
readily exhibit the witness to the jury.”’ We shall 
notice these chapters more fully hereafter. 








LEGAL NEWS. 


Mr. Betournay, of Montreal, has been appointed 
puisne judge of the queen’s bench of Manitoba. 


Senator Trumbull has written a letter declining to 
serve as chairman of the judiciary committee of the 
United States senate. Senator Edmonds, of Vermont, 
will succeed him. 


Governor Hoffman nominated and the senate con- 
firmed, on the 22d inst., Hooper C. Van Vorst as 
judge of the superior court of New York, to fill the 
vacancy occasioned by the removal of the late Judge 
McCunn. Judge Van Vorst was elected for the full 
term at the recent election. 


The resignation of B. H. Briston, of the office of 
solicitor-general of the United States, was accepted by 
the president on the 18th inst., and Samuel M. Phillips 
of North Carolina was appointed to the position. The 
salary of the office is greater than that of the chief 
justice of the United States. 


The commission appointed to codify the internal 
revenue laws have completed their report, and it is 
now in the hands of the printer. The new codification 
rejects all laws that have been repealed, and bringing 
in and retaining in the list only those laws affecting 
the internal revenue service which are in force at the 
present time. 


It is stated that, in consequence of the unsatisfac- 
tory character of the bill consolidating the internal 
revenue districts, a new bill will be submitted to con- 
gress providing for simplifying the mode of collecting 
the revenue and reducing the expenses thereof, by 
abolishing the offices of assessors and assistant assess- 
ors, their duties being transferred to the collectors and 
assistants. 


The sub-committee of the house judiciary commit- 
tee, authorized to visit Kansas, and prosecute their 
investigations, looking to the impeachment of Judge 
Delahay, of the United States district court, met at 
Leavenworth, on the 14th inst., and commenced taking 
testimony. Of the four members of the committee 
only two were present: Wilson, of Indiana, and Eld- 
ridge, of Wisconsin. D. R. Anthony was examined in 
reference to Delahay’s habits, and the Osborn-Ingersoll 
draft, and A. W. Clerk in reference to the Brown case. 
The investigation was a secret one. 


> 
rw 





FOREIGN NOTES. 


Lord Kinlock, one of the judges of the court of ses- 
sions, Edinburgh, died recently in North Britain. 
The bill legalizing marriage to a deceased wife’s sister 
has passed the legislature of Victoria. A bill pro- 
viding for trial by jury has passed the French assembly. 
A bill for the suppression of religious corpora- 
tions has been introduced into the German chamber of 
deputies. 
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NOVELS. 

There is a vast deal of what is popularly believed 
to be law to be found in novels other than those of 
Justinian. Indeed, a novel can hardly be regarded as 
orthodox that does not either turn upon or culminate 
in a law-suit, or at least introduce one as a kind of 
side show. But this romance law is quite as apt to 
be unlike any thing to be found in the “books” as 
some of the characters are apt to be unlike any found 
in every-day life. 

Almost every lawyer is familiar with the famous 
blunder of Mr. Samuel Warren, in his “Ten Thou- 
sand a Year,” in making “Lord Chief Justice Wid- 
drington ” decide that an ancient deed was not admis- 
sible in evidence, because it contained an erasure. Of 
course it was necessary so to decide in order to carry 
out the plot; and considering the charming story he 
has given us, Mr. Warren might have been easily par- 
doned for his bad law, had he not, in a note to a sub- 
sequent edition, undertaken to demonstrate the strict 
legal accuracy of the decision. 

Sir Walter Scott, like Warren, was a lawyer and fa- 
miliar with the law and its practice, but we remember 
to have read an article in an English law review 
pointing out a number of important errors in the 
law and practice at the trial in the “Heart of Mid- 
Lothian.” 

We recall the most palpable error. It will be 
remembered that Effie Deans was on trial for her life, 
the burden of the charge against her being that she 
had not disclosed her pregnancy to any one. But Sir 
Walter made the prosecutor produce and found his 
case upon a letter from the father of the child, which 
clearly proved not only that the pregnancy had been 
disclosed to him (which was sufficient to end the 
case), but also to at least one other person — the 
woman whom he sent to assist her in her “ approach- 
ing streight.” The prosecutor thus virtually “ put 
himself out of court.” 

Charles Reade, though not a lawyer, pretends, like 
Bulwer, to have the written opinion of a lawyer (for 
which he says he pays— an important point), on all 
legal matters introduced by him in his stories. If 
this be so, his counsel must be of a very cheap order, 
for he occasionally makes an absurd error, as where in 
“ Griffith Gaunt,” evidence of want of chastity is held 
admissible to impeach the veracity of a female wit- 
ness ; or where, in “‘ Very Hard Cash,” the dying dec- 
laration of the plaintiff’s sister as to his sanity was 
admitted in an action for false imprisonment; or where, 
in “ Foul Play,” he permiis his hero to be tried and 
convicted of a forgery, without any attempt being 
made by the prisoner’s counsel to secure a postpone- 
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ment of the case, although his only important wit- 
ness, the one that could have established the prison- 
er’s innocence, was sick and unable to respond to the 
subpcena. 

A very fair illustration of the antics which law is 
made to perform upon the stage may be found in the 
popular dramatization of “Rip Van Winkle.” In 
that represented by Mr. Jefferson, Hatterick, a wily 
Dutchman, discovers, through the medium of a hope- 
ful relative, who is a lawyer's clerk, that his title to 
the fair domain of “Falling Water” is liable to 
defeasance, he holding only as mortgagee of “ Rip,” 
the former owner and possessor. Thereupon a little 








conspiracy is entered into to induce the good-for- 


nought to execute a deed in fee of the mortgaged 
premises. Mr. Van Winkle concludes to think about 
it, and pockets the draft deed. After his protracted 
slumber, the finding of this unsigned deed in his 
game bag is held to be not only conclusive evidence 
of his identity, but of his claim to the broad acres 
that, in former years, he had mortgaged away. 
In the dramatization of Mr. McWade, the law 
is subjected to even a severer strain. Therein a 
son of the same wily Dutchman (again a clerk in a 
lawyer’s office) learns that a wealthy sister of 
“Rip’s’’ is about to bequeath her property to 
“Rip’s” daughter. Thereupon MHatterick induces 
“Rip” to execute an agreement, that the said son 
and daughter shall intermarry, or in default thereof, 
the delinquent shall surrender his or her property, 
from whatever source derived, to the other. “ Rip,” 
however, reserves the right to cancel this agreement 
within twenty years. During “Rip’s” somnolent 
period, the daughter concludes not to marry the son. 
Of course, according to the theory of the plot, she 
would have lost the property bequeathed to her by 
her aunt, had not Mr. Van Winkle put in an appear- 
ance at the last moment and canceled the agreement. 
Not the slightest attempt seems to have been made by 
the dramatist to ascertain the legal effect of “ Rip’s”’ 
contract, or as to how far he could bargain away his 
daughter’s legacy. 

While this profane novel-law may do no particu- 
lar harm, it displays a slovenliness or ignorance on 
the part of story writers which is inexcusable. It is 
by no means required that one who undertakes to be 
a novelist should first learn law. But if, in writing 
his novel, he desires to touch upon the law, he is then 
as much bound to acquaint himself with it—to state 
it correctly, as he is to acquaint himself with the 
passions and actions of individuals No one in an 
English company is bound to speak French, but if he 
does, and speaks it incorrectly, he is justly the subject 
of ridicule. So no story writer is obliged to make 
the law a part of his plot, and if he does he is much 
to be censured if he does not do it with a great 
degree of correctness. His duty is to “hold the 
mirror up to nature,” and to show “the very age 
and body of the time, his form and feature.” 
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REGULATIONS OF RAILROAD COMPANIES 
AS TO PASSENGERS. 


The uniform decision of the courts relative to the 
rules and restrictions which railroad coz.panies may 
make in the conduct of their business establishes, be- 
yond question, the law that all regulations which are 
reasonable are valid and are enforcible against the 
passenger. 

The view of the public and that of the railroad 
companies as to what are reasonable rules being some- 
what antagonistic and dissimilar, it becomes proper, 
especially at this time, to set forth the view of the 
judicial mind upon the subject. This may be most 
conveniently done by a review of the leading adjudi- 
cations upon railway regulations in their application 
to passengers. 

In Cheney v. The Boston & Maine R. R. Co., 11 
Mete. 121, it appeared that by the rules of the 
railroad company the purchasers of tickets for 
a passage on the roads from one place to another 
were required to go through in the same train ; and pas- 
sengers who were to stop on the road, and afterward 
finish their passage in another train, were required 
to pay more than when they were to go through 
in the same train. Plaintiff, not knowing these 
rules, purchased a ticket for a passage from D to B, 
and entered the cars with an intention to stop at E, 
an intermediate place, and to go to B in the next train. 
Plaintiff stopped at E, after being informed by the 
conductor of the rules, and after receiving a check on 
which were the words “ good for this trip only.” He 
went on to B, on the same day, on the next train, 
but his check was refused and he was compelled to 
pay extra fare. Held, that the rule was valid and 
that plaintiff could not recover of the company for 
breach of contract or for mgney had and received. In 
State v. Overton, 4 Zab. 435, a similar question arose, 
and it was held that by paying for a ticket and pro- 
curing a passage from one point to another, on a rail- 
way, the passenger acquires a right to be carried 
directly from one point to the other without interrup- 
tion, but not the right to leave the train and resume 
his seat in another train, at any intervening point on 
the road. In McClure v. Phil. Wilmington & Balti- 
more R. R. Co., 6 Am. Rep. (34 Md. 532), the su- 
preme court of Maryland held substantially the same 
doctrine. It appeared that plaintiff purchased a 
ticket from New York to Baltimore over the Phila- 
delphia, Wilmington and Baltimore railroad and took 
the through train on the same day. The conductor 
of the train took up the ticket and gave him a “con- 
ductor’s check,” with the words “ good for this day and 
train only,” and with the numerals 5 and 1 showing the 
month and day, punched out of the “check.” Plaintiff 
left the train at a way station, and a few days after 
entered another train and proceeded on his journey. 
The conducter having refused to take the “ check,” 
plaintiff left the train by direction of the conductor, ata 





point intermediate between two stations. Held, that 
plaintiff had no legal right to leave the train at the way 
station, and afterward enter another train and proceed 
to his original point of destination without procuring 
another ticket or paying his fare from the station at 
which he again entered. The court said that “when 
the passenger has once elected the train on which he 
is to be transported, and entered upon his journey, he 
has no right, unless the contract has been modified by 
competent authority, to leave the train at a way-station 
and then take another train on which to complete his 
journey, but is bound by the contract to proceed di- 
rectly to the place to which the contract entitled him 
to be taken.” In Cleveland, Columbus and Cincinnati 
R. R. Co. v. Bartram, 11 Ohio St. 457, it was held 
that, where a person purchases a ticket and takes his 
passage upon a railroad train, he cannot, by virtue of 
his subsisting contract, leave such train while in the 
reasonable performance of the contract and claim a seat 
upon another train. In Boston and Lowell R. R. Co. v. 
Proctor, 1 Allen, 267, it was held that a ticket dated and 
bearing upon its face a printed statement, “good only 
two days after date,” ceases to be valid after the expira- 
tion of the two days. In Barker v. Coflin, 31 Barb. 556, 
it appeared that plaintiff procured a ticket in New York 
for Buffalo, specitying that it should be used within 
“three days.” Plaintiff proceeded as far as Albany, 
and, on resuming his journey six or seven days after, 
the conductor removed him from the cars because his 
ticket had ceased to be valid, and he refused to pay 
the regular fare. Held, that plaintiff could not recover. 
See, also, Beebe v. Ayres, 28 Barb. 275. In Hibbard v. 
New York and Hrie R. R. Co., 15 N. Y. 455, it was 
held that a regulation by a railroad corporation, requir- 
ing passengers to exhibit their tickets whenever re- 
quested by the conductor, and directing their ejec- 
tion from the cars on refusing to comply with the 
regulation, is a reasonable and proper one. In ZHil- 
liard v. Goold, 34 N. H. 230, it was held that a 
regulation requiring five cents extra from passen- 
gers who pay fare in the cars is valid, and the 
passenger refusing to pay the extra rate is liable 
to expulsion. See, also, Crocker v. New London, Wil- 
limantic & Palmer Railway, 24 Conn. 249; Chi- 
cago, Burlington & Quincy Railway v. Parks, 18 Iil. 
460. <A regulation requiring passengers to purchase 
tickets before entering the cars is valid. See Law v. 
The Illinois Central R. R. Co., 32 Iowa, 534; Cleve- 
land, ete., R. R. Co. v. Bartram, supra. If the officers 
of a railroad company use excessive force in the 
ejection of a passenger who has forfeited his rights, 
the passenger may recover. 1 Redfield on Rail- 
ways, 105. See, also, the recent case of Coleman v. 
New York & New Haven R. R. Co., discussed in Atlan- 
tic Monthly for December, 1872. In Coleman's case 
it was held, as matter of law, that a ticket or check 
good from New Haven to New York is not good for 
the reverse passage; the rules of the company so 
providing. A case of much interest has arisen in 
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Illinois relative to railroad regulations as to colored 
people. In this case (Chicago & Northwestern Rail- 
way v. Williams, 55 Ill. 185) it appeared that by the 
company’s rules a car was provided for the exclusive 
use of ladies, and gentlemen accompanied by ladies. 
Held, that, although such a regulation was valid, it did 
not justify the exclusion of a colored woman from the 
privileges of such car, upon no other ground than that 
of color. 

It appears that one who has been lawfully expelled 
from a train cannot again enter the same train and 
require the company to transport him upon tender of 
his fare. O'Brien v. Boston & Worcester Railway, 15 
Gray, 20. In general, the regulations which a railway 
company may make “are such as an individual who 
should happen to be the sole owner of the depots and 
buildings, and of the railway cars, would have power 
to make in virtue of his ownership of the estate and 
of his employment asa carrier of passengers.” Shaw, 
C.J., in Commonwealth v. Power, 7 Mete. 596. See, 
also, State v. Overton, supra ; Stephen v. Smith, 29 Vt. 
160. If the interpretation which the courts have put 
upon the relative rights of passengers and railroad 
companies do not meet the expectations and the de- 
sires of the public, the only remedy is by legislative 
action. 

——_—_¢-<-e —_—__—_— 


WHEN A HOUSE IS NOT A CASTLE. 


The familiar doctrine enunciated by Sir Edward 
Coke, that “a man’s house is his castle,” is one of the 
most valuable principles of the common law, but it 
has some limitations rendered necessary for the safety 


and well-being of society. We purpose to notice, 
briefly, some of the cases in which a house is not a 
castle. 

In the first place, an officer holding a warrant for 
treason, felony, suspicion of felony, actual breach of 
the peace, or to search for stolen goods, may break 
and enter the defendant’s dwelling-house to arrest; 
2 Hale’s P. C. 117; 1 East's P. C. 322; Foster, 320; Bell 
v. Clapp, 10 Johns. 263 ; State v. Shaw, 1 Root (Conn.) 
134; Barnard v. Bartlett, 10 Cush. 501; and his war- 
rant will be a complete justification, if the officer act 
in good faith and does no unnecessary damage. So 
the officer, under like circumstances, will be justified, 
although the defendant be not within the house at 
the time, provided he acted under the belief that he 
was there. Barnard v. Bartlett, 10 Cush. 501; State 
v. Smith, 1 N. H. 346. But in case of misdemeanor, 
it is necessary to demand admittance before the break- 
ing open of an outer door (2 B. & Ald. 592; 14 East, 
163) ; and this demand should, in fact, be made in all 
cases, 

In like manner when a felony has been actually 
committed, and the offender takes refuge in his own 
house, an officer or even a private individual may, with- 
out any warrant, break open the door, after proper de- 
mand of admittance. 4 BI. Com. 292; 2 Hawk. P.C., 





ch, 14, § 7; 14 East, 157. But, where a private in- 
dividual breaks open doors without warrant, he must 
in general prove, in order to justify himself, not only 
that a felony has been committed, but also the actual 
guilt of the party arrested. Doug. 358. An officer, 
however, is justified when he has reasonable grounds 
for suspicion, even though his suspicions prove to be 
incorrect. Id.; 2 Hale’s P. C. 82,92; Hancock v. Ba- 
ker, 2 B. & P. 260. A private individual may likewise 
break into a house to prevent the occupant from kill- 
ing another, who cries for assistance. Id.; Selwin 
(3d ed.) 830. And an officer may break into a house 
to quell an affray going on therein, in his view or 
hearing; 2 Hale’s P. C., ch. 63; but he should first de- 
mand admittance. 

An officer having a criminal warrant for the arrest 
of a person on a criminal charge, who has taken 
refuge in the house of another, may, after the usual 
demand of admittance, break open the door. 5 Co. 
9; 2 Hale’s P.C.117. Whether the officer would be 
justified in breaking the door on the mere belief, how- 
ever well founded, that the defendant was within, 
when, in fact, he was not within, has not been en- 
tirely settled. In 2 Hale’s P.C. 117; 5 Coke, 63, and 
in Johnson v. Leigh, 1 Marshall, 565, it was said, that 
the officer would act at his peril, but in Common- 
wealth v. Irwin, 1 Allen, 587, it was thought other- 
wise, and that all that was necessary to protect the 
officer was reasonable cause to believe the offender 
within. And this doctrine seems to have been sanc- 
tioned by late authorities. See Foster’s Crown Law, 
321; 1 East’s P. C. 323 ; 2 Russell on Crimes (7th ed.) 
628. In cases of civil process the former doctrine is 
well established, and no matter how recently the de- 
fendant may have been in the house before the en- 
try, nor how reasonable the cause to suspect that he 
was then in the house, if the fact turns out to be that 
he was not in the house at the time of the entry, the 
officer will be liable to an action of trespass. 13 
Mees. & Wels. 152; 2 Dow. & Lown. 199. 

If the whole of a house is let to lodgers or tenants, 
and the owner does not inhabit any part of it, 
though there is but one outer door common to all the 
inmates, yet every separate apartment is the distinct 
mansion of its possessor, and governed by the same 
rules laid down above; but, if the owner occupy a 
part of the house, the whole house is a castle only as 
to him. 5 Johns, 352; 3 Bos. & Pul. 223; 17 Johns. 
127. 

It should be borne in mind that the privilege at. 
tached to a private dwelling relates only to arrests be- 
fore indictment; for after an indictment is found a 
criminal of any degree may be arrested in any place, 
and no house is a sanctuary tohim. 12 Co. 131; 
4 Inst. 131; 2 Hawk. P. C., ch. 14, § 3. So the 
privilege extends to the original arrest only; and 
when a person has been once legally arrested and 
breaks away, any door may be broken to retake him 
after proper demand of admittance, and when the 
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pursuit is fresh, it seems no demand need be made. 
1 Hale’s P. C. 459; 10 Wend. 300; 6 Mod. 173; Fos- 
ter, 320; 11 Gray, 194. 





CURRENT TOPICS. 

The State senate convened on Monday to hear the 
case of Judge Curtis. A quorum not being present, 
an adjournment was had until Tuesday. It will be 
remembered that the charges against the respondent 
were submitted to the senate May 2, 1872, and on 
May 10th the legislature made the marine court of 
New York a court of record. Laws of 1872, vol. 2, 
chap. 629, p. 1493. One objection to the jurisdiction 
of the senate which Judge Curtis’ counsel make is, 
that this statute confers no authority upon the senate 
to arraign the respondent for misdemeanors alleged 
to have been committed before the change in the con- 
stitution of the marine court. 


The causa celebra of the present, in this country, 
is the Jumel will case, which has “ dragged its slow 
length along” for years in the courts of New York 
city, and is now transferred to the United States dis- 
trict court in New York. The case comes on this 
week, and is unique in presenting the first “struck” 
jury ever impaneled in this country. The panel con- 
sists of forty-eight prominent citizens, including 
artists, rhetoricians, bank and insurance presidents, 
literateurs and merchants, and the jury of twelve, 
when completed, will be the most intelligent, respect- 
able and influential body of the kind that ever sat on 
this continent. The property involved consists of 
over one hundred acres of the finest land on Wash- 
ington Heights, valued at $6,000,000. The counsel 
are eminent and brilliant, including such lawyers as 
O’Conor and Hoar, and the history and adjuncts of 
the case conspire to render it an unusual affair in the 
courts of justice. 


The approaching constitutional commission in New 
York will not, of course, touch the subject of an ap- 
pointive judiciary; that matter is to be decided by 


the people. The constitutional convention in Penn- 
sylvania may, however, be called upon to give its at- 
tention to this exceedingly important question, and 
to propose a solution for that State. The Philadelphia 
Age endeavors to throw cold water upon the project, 
which is fast warming up in the minds of the profes- 
sion and others, of changing the mode of choosing 
the judges from that by election to that by gubernato- 
rial appointment. Our contemporary is of the opin- 
ion that it would be like “jumping out of the frying 
pan into the fire.” Of course it is not even suspected 
that a change in the system of putting judges on the 
bench is going to revolutionize the administration of 
justice, or cure all the judicial ills of the body politic. 
But in spite of the fact that executive officers are 
liable to be influenced by political considerations, the 
history of every State in this country, and the judicial 





history of England, show that appointed judges have 
been almost uniformly of an able, upright and impar- 
tial order. Make the judicial office an appointive one, 
and give the judge a good salary, and we shall have as 
little trouble with our judiciary as they have in Eng- 
land or Germany — far less trouble than we have now. 


We believe it was a Yankee witness, in one of 
Charles Reade’s stories, who said that justice in West- 
minster Hall was “darnation dear, but prime.” In 
this country, justice, if measured by the salaries of the 
judges, can, with equal truth, be called “ darnation ” 
cheap. There is, however, one oasis in this desert 
of low pay—New York. That city has a Marine 
court with six justices, who receive each $10,000 a 
year; a District Civil court with nine justices, at 
$10,000 a year; a Recorder’s court with a salary of 
$15,000 ; a city judge with the same salary ; a court of 
Common Pleas with six justices, at $15,000 a year 
each ; a Superior Court with six justices at the same 
salary, and a Supreme Court with five justices at 
$17,500 each. These are liberal salaries, but none 
too liberal, especially for the judges of the higher 
courts. Now compare them with the salaries paid to 
the other judicial officers of the country. The chief 
justice of the United States receives $1,500 less per 
year than a justice of the marine or district court, a 
little over half the sum paid the city judge, and less 
than half that paid the supreme court judges. Judge 
Blatchford, a district judge of the United States, gets 
less than the clerk of the marine court, and less than 
half that paid a marine court justice. Judge Wood- 
ruff, whose circuit duties embrace three large States, 
gets only $6,000, less than half the recorder or city 
judge’s salary. The chief judge of the court of 
appeals of this State receives less than a district jus- 
tice, and only half the sum paid the city judge, while 
the other twenty-eight supreme court judges — equal 
in ability, and in the amount and importance of the 
work performed to their New York brothers— get 
only a trifle over one-third the salary paid the latter. 
Were we to go outside of this State the difference 
would be more striking, as New York is, with per- 
haps one exception, the most liberal of the States in 
its judicial salaries. These figures and comparisons 
show that either the judiciary of the city of New 
York is overpaid, or the judges of the State and 
United States courts greatly underpaid. Which is it? 
We believe the latter. 


A case not unlike the Vogt case has recently been 
disposed of in England. A Pole was charged with 
stealing notes for 3,000 roubles in Russia, but the 
offense having been committed abroad he could not 
be tried in England, and it was held that he could 
not be sent back to Russia, as England had no extra- 
dition treaty with that country. These cases empha- 
size the necessity of altering our extradition laws so 
as to make them universal to all countries, whether 
we have extradition treaties with them or not. It 
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is a mistaken notion that the rendition of criminals 
is exclusively for the benefit of the countries where 
the offenses were committed. We have as clear an 
interest in excluding from our shores thieves and 
murderers, as foreign countries have in reclaiming 
them for punishment, and it would seem to be a wise 
policy to so extend our laws that every fugitive crim- 
inal could be surrendered on demand, the usual prima 
facie case having been made out. 

“ American knowledge of England does not appear 
to be increased in proportion to the facilities for acquir- 
ing it. The Albany Law Journal says: ‘ A lord chancel- 
lorship, a baronetcy (sic), and $30,000, argent comptant, 
are very substantial evidences of a sovereign’s gratitude, 
and all these have been conferred upon Sir Roundell 
Palmer, or, as he will hereafter be known, Lord Sel- 
borne.’ ’’ — London Law Times. 

The Ausany Law Journat will endeavor to do better 
hereafter, when it speaks of England, but meanwhile 
we beg leave to suggest that a little study of Amer- 
ican affairs might possibly increase the accuracy of the 
Law Times. To begin with it should learn that Phila- 
delphia is not in Illinois. In its last issue it speaks of 
a decision made in the court of common pleas of Phila- 
delphia as a decision of “ the Illinois court of common 
pleas.” It might be profitable also for the Zimes to 
study the difference in appellations between the State 
and the United States legislative bodies, as in a recent 
number of that paper we find the following: “It 
may, therefore, be useful if we state the recent pro- 
visions of an United States Act of Assembly.” 


Mr. Justice Nelson has resigned his seat on the 


United States supreme court bench. It has been 
the fortune of few men to serve so long and so use- 
fully upon the bench as has Samuel Nelson. In 1823 
—a half century ago—he was appointed circuit 
judge of the sixth circuit of this State. In 1831 he 
was’ promoted to the supreme bench of the State, and 
in 1837 was made chief justice, which position he 
filled for eight years. He was appointed to the 
United States supreme court in 1845. Equally il- 
lustrious for his learning as for his virtue, he has added 
lustre and honor to a court which De Tocqueville 
declared stands “at the head of all known tribunals.” 
He will carry with him into his retirement the re- 
spect and gratitude of the nation which he has done 
so much to preserve and ennoble. The president has 
appointed the Hon. Ward Hunt, of Utica, to succeed 
Mr. Justice Nelson, and we know of no one more 
worthy of that high honor, either as to ability, expe- 
rience or integrity. He was a judge, and for a por- 
tion of the time chief judge, of the New York court 
of appeals from 1866 to the revision of that court 
under the amendment to the constitution, and he 
then became a commissioner of appeals, which posi- 
tion he still holds. The president could have given 
no higher evidence of his appreciation of the dignity 
and importance of the position than by appointing 
thereto Ward Huut. 





The great expense of the judiciary of the city and 
county of New York arises chiefly from the extraor- 
dinary number of courts and justices. Seven distinct 
courts and thirty-four justices — to say nothing of the 
police courts and justices, and the federal courts, is an 
exceedingly large number for a city of its size, It is 
said that the annual cost of the New York judiciary 
exceeds that of the entire federal judiciary by nearly 
two hundred thousand dollars. The judicial system 
of the metropolis greatly needs an entire overhauling. 
Half of the existing courts could be done away with 
with no detriment to the cause of justice and with 
beneficial results to the tax payers. 


The constitutional commission assembled in this city 
on Wednesday and proceeded to organize. Of course 
it is impossible to predict what will be its results, but 
one thing is evident, that it has an advantage over the 
convention of 1867 in the limited number of its mem- 
bers and in the even balance of political opinions. 

—_ eo —___—__ 
NOTES OF CASES. 

Kellogg v. Sweeney, 46 N. Y. 241, does rot com- 
mend itself to one’s sense of justice, however the law 
may be. In 1863 the plaintiff deposited gold with a 
hotel keeper, whose guest he was. It was stolen by 
defendant’s employee. The court held that the plain- 
tiff could recover only the amount of gold coin lost. 
As gold was worth $1.59 at the time of the loss, and 
only $1.09 at the time of the judgment, the plaintiff 
not only lost the use of his gold for six years, but 
fifty per cent of its value. The court gave as a reason 
for adopting a different rule from what would have 
governed had a horse been stolen, that gold is not 
merchandise. But practically, ithas been merchandise 
for over ten years, and currency has become the 
standard of value. Allen, J., delivered a dissenting 
opinion, and the chief judge concurred with him. 
The court below was on the same side. 


Linton v. The Steamboat R. R. Roberts is another 
contribution to the desisions holding that State courts 
have jurisdiction to enforce liens, created by State 
law, on vessels, for labor performed and materials 
furnished in their construction. Formerly it was con- 
sidered that such liens could only be enforced in 
admiralty courts. Hawes v. Mitchell, 15 Gray, 234; 
The Richard Busteed, 1 Sprague, 441; The Kiersage, 
2 Curtis’ C. C. 421. But the recent decisions of the 
United States supreme court deny that a contract to 
build a ship is a maritime contract, and hold that no 
admiralty jurisdiction exists, or can be conferred by 
State laws, to enforce such a lien. People’s Ferry Co. 
v. Beers, 20 How. 293; Roach v. Chapman, 22 id. 129; 
The Moses Taylor, 4 Wall. 411. The point decided in 
the Indiana case was also decided in like manner by 
the supreme court of Massachusetts in Foster v. The 
Richard Busteed, 1 Am. R. 125, and by the court of 
appeals of New York in Sheppard v. Steele, 3 Am. R. 
660 (43 N. Y. 52.) 
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THE NATIONAL BANKS AND USURY. 


CouRT OF APPEALS. 


Fitst National Bank of Whitehall, respondent, v. James 

Lamb and others, appellants. 

National Banks, organized under the act of congress of 
June 3, 1864, are subject to the usury laws of a State. 

The plaintiff in this action is a national bank organ- 
ized under the act of congress of June 3, 1864. The 
action was upon a promissory note against the makers 
and indorsers. The defense set up was usury, in cor- 
ruptly taking more than seven per cent per annum for 
the loan of the money for which the note was given. 
The judge at circuit held that the State laws against 
usury did not apply to national banks, and this was 
affirmed at general term. See 57 Barb. 429. 

RapPau1o, J. The contract on which this action is 
brought was made in the State of New York, and its 
validity depends upon the State laws, unless they are 
in conflict with some act of congress, passed in pursu- 
ance of the constitution of the United States. Two 
questions have, therefore, been presented upon the 
argument: 

First, are the provisions of the statutes of the State 
of New York which declare void all contracts reserv- 
ing a greater rate of interest than seven per cent per 
annum, and preclude the recovery thereon of either 
principal or interest, in conflict with section 30 of the 
national banking law of June 30, 1864; and, 

Secondly, if, so far as domestic contracts with na- 
tional banks are concerned, that section does purport 
to override the State statutes, which declare usurious 
contracts void, is it constitutional? 

No question has been raised in the case touching the 
constitutionality of any other portion of the act. 

The first national banking law was passed February 
25, 1863 (12 Statutes at Large, 665), and the plaintiff 
was organized under that act. The act was, however, 
repealed in 1864, and the act of June 3, 1864 (13 Statutes 
at Large, 99), substituted in its place, and made appli- 
cable to associations organized under the former act. 

The leading object of the establishment of these 
banks was, as expressed in the title of the act of 1864, 
“‘to provide a national currency secured by a pledge 
of United States bonds, and to provide for the circula- 
tion and redemption thereof.”’ 

The act authorizes the formation of associations for 
carrying on the business of banking, by any number of 
persons not less than five, who shall enter into articles 
of associatiom and file a certificate in the office of the 
comptroller of the currency, in the form prescribed by 
the act. They thereupon become a corporation, and 
on complying with certain conditions, and on the re- 
ceipt of the proper authority from the comptroller of 
the currency, may commence the business of banking. 

These associations are by the act vested with the 
powers usually contained in bank charters, and among 
others, those of having a corporate name, and by such 
name making contracts, suing and defending in any 
court of law and equity as fully as natural persons. 
Their capital stock is raised by individual subscription, 
and their business is transacted by means of the ordi- 
nary machinery of a corporation, for the benefit of the 
shareholders. They are required to deposit with the 
treasurer of the United States a certain amount of 
United States bonds, upon which they receive from 
the comptroller of the currency circulating notes to 
an amount not exceeding ninety per cent of the par 
value of the bonds deposited. These notes they are at 





liberty to use in carrying on the banking business for 
their own benefit. 

Their principal office seems to be to act as vehicles 
for the issue and circulation of a currency based upon 
the credit of the government. But the government 
has no concern with their business operations. The 
currency they issue is protected wholly independently 
of the result of these. They are made capable of exer- 
cising the same rights as natural persons, in making 
contracts, within their corporate powers, and in appear- 
ing in courts of justice. They are made subject to the 
supervision of the comptroller of the currency of the 
United States, in respect to their internal management 
and affairs, but in their authorized private dealings 
with third parties they stand on the same footing with 
natural persons, and are subject to the laws of the 
States in which they transact their business. Their 
capital stock and real estate are subject to State taxa- 
tion (section 41), they are subject to the jurisdiction of 
the State courts (section 57) and even to the visitorial 
powers of courts of chancery (section 54). They may 
be selected as depositaries of the public money, or finan- 
cial agents of the government (section 45), but in so far 
as their private business and contracts are concerned, 
the act does not assume to place them upon any differ- 
ent footing from natural persons selected by the gov- 
ernment for the performance of some special public 
function, and at the same time permitted to carry on 
a private business on their own account. In so far as 
the right to carry on their private business is essential 
to enable them to perform any public function author- 
ized by the constitution, such right is doubtless pro- 
tected from State interference or State prohibition. 
But no public character, or privilege of immunity from 
State laws, in respect of their private dealings, appears 
to have been conferred upon them. Nor does any in- 
terference with State laws seem to be embraced in 
the general design, save that of conferring upon these 
associations a corporate existence within the States, 
together with the power to carry on the business of 
banking and issuing currency therein, notwithstanding 
State prohibitions against that business, or conditions 
imposed upon its exercise. Congress has assumed to 
confer upon them the power of conducting that busi- 
ness subject to the supervision of Federal instead of 
State officers; but not to place the private contracts 
which they may make within the States on any differ- 
ent footing from those made within the same States by 
banks chartered by them, or by other persons capable 
of contracting. 

This view issustained by the opinion ofthe supreme 
court of the United States in the case of the National 
Bank v. Commonwealth, 9 Wall. 362, where it is said 
of these banks: ‘‘ They are subject to the laws of the 
States, and are governed in their daily course of busi- 
ness far more by the laws of the State than of the 
Union. All their contracts are governed and construed 
by State laws. Their acquisition and transfer of prop- 
erty, their right to collect their debts, and their liabil- 
ity to be sued for debt, are all governed by State law. 
It is only when a State law incapacitates them from 
discharging their duties to the government that it be- 
comes unconstitutional.’’ 

Such, then, being the general scheme of the act, none 
of its subordinate -provisions should be construed to 
exempt contracts made by these corporations from the 
operation of a particular State law, unless the inten- 
tion to do so is so clearly apparent as to leave no room 
for doubt. If, by any reasonable construction, the pro- 
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vision now in question can be harmonized with the law 
of the State, that construction should be adopted. 

The section (sec. 30, of act of June 3, 1864, 13 Stat- 
utes at Large, 9.) is in these words: 

“Section 30. And be it further enacted, that every 
association may take, receive, reserve and charge on 
any loan or discount made, or upon any note, bill of ex- 
change, or other evidences of debt, interest at the rate 
allowed by the laws of the State or territory where the 
bank is located, and no more, except that where by the 
laws of any State a different rate is limited fo®banks 
of issue, organized under State laws, the rate so limit- 
ed shall be allowed for associations organized in any 
such State under this act. And when no rate is fixed 
by the laws of the State or territory, the bank may take, 
receive, reserve or charge a rate not exceeding seven 
per centum, and such interest may be taken in advance, 
reckoning the days for which the note, bill, or other 
evidence of debthas to run. And the knowingly tak- 
ing, receiving, reserving or charging arate of interest 
greater than aforesaid shall be held and adjudged a 
forfeiture of the entire interest which the note, bill or 
other evidence of debt carries with it, or which has 
been agreed to be paid thereon, and in case a greater rate 
of interest has been paid, the person or persons paying 
the same, or their legal representatives, may recover 
back, in any action of debt, twice the amount ofthe 
interest thus paid from the association taking or re- 
ceiving the same. Provided, that such action is com- 
menced within two years from the time the usurious 
transaction occurred. But the purchase, discount or 
sale at not more than the current rate of exchange for 
sight drafts in addition to the interest, shall not be 
considered as taking or receiving a greater rate of in- 
terest.”’ 

The construction of this section, so far as relates to 
the point now under consideration, depends wholly 
upon the meaning to be attached to the words, ‘a rate 
of interest greater than aforesaid,” in the third sentence 
of the section. If those words relate as well te the 
rates allowed by the laws of the States or territories 
where the banks may be located, as to the rate 
prescribed by the act in States and territories where- 
in no rate is fixed by law, then it is sufficiently 
clear that the consequence of taking a greater rate in 
either case is limited by the act to a forfeiture of the 
interest. But if we should come to the conclusion 
that those words were used with reference only to the 
rate prescribed in the sentence immediately preceding 
them, it is equally clear that the succeeding provisions 
have no relation to contracts made in States where the 
rate of interest is regulated by law. 

The grammatical construction of the section is such 
as to admit of either construction, and to leave the 
meaning to be ascertained from the general scheme of 
the act and frame of the entire section; andfrom these 
we think the intention may fairly be gathered, of leav- 
ing all contracts made in States and territories where 
usury laws exist, to be dealt with according to those 
laws, and at the same time to impose restrictions upon 
the corporations about to be created in respect to the 
rate of interest which they may charge in those States 
and territories whose internal policy is such as to leave 
the subject of interest on money free from legislative 
regulation. 

In respect to dealings of the national banks in those 
States, it was evidently deemed by congress impolitic 
to intrust the national banks with the unrestricted 
liberty in regard to interest which they would have 





enjoyed under the State laws. Congress, therefore, pre- 
scribed a specific rate to which the banks should be 
limited in those States; and there being no State laws 
upon the subject, it was necessary to accompany this 
limitation of corporate power with the qualifications 
and explanations which usually prevail, or in the 
opinion of congress ought to prevail, in States where 
usury laws exist, and also to enforce the limita- 
tion by suitable penalties. But neither the rates of 
interest, nor the rules for determining what constitutes 
usury, in the States where usury laws exist. seem to 
have been intended by congress to be affected by this 
section. For instance, the question whether, on the 
discount of a note, the taking of interest in advance 
shall constitute usury, is settled by the act with ref- 
erence to banks located in States having no usury 
laws: but in others the banks are left subject 
to the operation of the State laws or decisions. 
The same sentence in which the banks are re- 
stricted to seven per cent in States where no rate 
is fixed by law, declares that such interest may be 
taken in advance. It is obvious, from the mere read- 
ing of the sentence in which they occur, that the 
words “such interest’? refer only to the interest 
chargeable in States having no usury laws, and that 
the permission to take it in advance was not intended 
to apply, and would not avail in a State whose decis- 
ions or laws did not permit it. The very next sentence 
is the one upon which this controversy arises. It 
declares the consequences of taking a rate ‘‘ greater 
than aforesaid.’’ These words do not necessarily in- 
clude the rates fixed by State laws, but are fully satis- 
fied by being construed as referring to the rate of seven 
per cent, taken in advance, which is authorized by the 
sentence immediately preceding. 

When congress was framing a usury law for the 
restraint of the banks in States having no such laws, 
it was appropriate that it should contain all these provis- 
ions; but to construe the act as undertaking to remodel 
the usury laws of the States, would, besides other 
grave objections, be inconsistent with the manifest 
purpose of the act to subject the banks to the local 
policy on the subject of the interest of money, of those 
States where interest was regulated by law. 

The most rational construction of the section seems 
to us to be that all the provisions of the section which 
follow the one fixing a rate of interest, where none is 
fixed by law, including the clause which provides for a 
forfeiture of the interest only, in case of exceeding 
the rate authorized, are applicable only in States and 
territories where there are no usury laws, and the rates 
which the banks may charge are fixed by the act of 
congress. ‘Those provisions explain and enforce a 
restriction imposed by congress upon corporations of 
its own creation, and do not conflict with any State 
law. 

The act of 1863 contained a provision (section 46) re- 
stricting the banks to the rates of interest established 
by the State laws for delay in payment in the absence 
of any contract; and for exceeding such rates the act 
declared the debt forfeited. This was a restriction 
upon the powers of the banks, which might deprive 
them of aright of action which the State laws would 
recognize, and was very different from a provision 
which should allow them to recover upon a contract 
which the law of the State declared void. It throws 
no light on the present investigation. 

Assuming, however, that the true construction of 
section 30 of the act of 1864 is, that in all the States 





384 


THE ALBANY LAW JOURNAL. 








the national banks may recover upon usurious con- 
tracts, to the extent of the principal, notwithstanding 
State laws to the contrary, then the further question 
arises of the constitutionality of such a provision. 
That question also has a bearing upon the question of 
construction, for if such an interpretation would ren- 
der it unconstitutional, that is another strong ground 
for rejecting it, if possible. The power of legislating 
upon the subject of the validity of private contracts 
made within the States has not been granted by the 
constitution to the general government, but has ever 
rested with the States. Each one of them, according 
to its own notions of policy, and without regard tothe 
views of the others, has the right to prohibit and de- 
clare invalid, within its own borders, those contracts 
which it deems opposed to public morals or the welfare 
of its citizens. Each State had this right before the 
formation of the general government and it has never 
been surrendered. When the people of all the States 
united in framing that government they carefully de- 
fined its powers, reserving to each State not merely 
its separate organization, but its sovereignty over its 
domestic affairs, granting to the general government 
only the express powers enumerated in its written 
charter, together with authority to pass all laws neces- 
sary and proper for the execution of those enumerated 
powers; and in this form was the constitution ratified 
by the States. 

If for the execution of any express power vested in 
the Federal government it should become necessary to 
sanction or prohibit a particular class of contracts, in 
opposition to the laws of the State where made, such a 
measure would not derive its validity from any power 
of congress to legislate upon the subject of domestic 
contracts, but solely from the relation of the measure 
to the express power in execution of which it was em- 
ployed, and the existence of such relation is a judicial 
question. In such a case the legislation of the State 
could be made to yield to that of the general govern- 
ment, only to the extent to which the former consti- 
tuted an obstruction to the accomplishment of the legit- 
imate constitutional end which congress had in view. 

Chief Justice Chase in the License Tax Cases, 5 Wall. 
470, 471, speaking of the internal commerce of the States, 
says: ‘“ Over this commerce and trade congress has no 
power of regulation nor any direct control. No inter- 
ference by congress with the business of citizens trans- 
acted within a State is warranted by the constitution, 
except such as is strictly incidental to the exercise of 
powers clearly granted to the national legislature.’ 
And in the case of The National Bank v. Commonwealth, 
9 Wall. 362, it is said that ‘‘ the agencies of the Federal 
government are only exempted from State legislation 
so far as that legislation may interfere with or impair 
their efficiency in performing the functions by which 
they are designed to serve that government. Any 
other rule would convert a principle founded alone in 
the necessity of securing to the government of the 
United States the means of exercising its legitimate 
powers, into an unauthorized and unjustifiable inva- 
sion of the rights of the States.”’ 

Now to apply these familiar principles to the case in 
hand. These banks are created on the theory that 
they are agents of the government for the accomplish- 
ment of certain purposes authorized by the constitu- 
tion. That to enable them to perform their functions, 
it is necessary that they should have the power of 
transacting within the States a general banking busi- 
ness on their own account. Itis only upon the theory 





that this power of transacting banking business is essen- 
tial to enable them to perform their functions for the 
government, that the granting of such a power by con- 
gress can be sustained. 

The power to create a corporation as an appropriate 
instrument for the execution of a constitutional power, 
does not carry with it authority to confer upon that 
corporation unlimited privileges or immunities from 
State law, but only such as are necessary to enable it 
to effect the legitimate national objects for which it is 
create® Speaking of this power of private dealing, 
which was contained in the charter of the National 
Bank of 1816, Chief Justice Marshall says: ‘‘ Why is it 
that congress can incorporate or create a bank? It is 
an instrument which is ‘necessary and proper’ for car- 
rying on the fiscal operations of government. Can this 
instrument, on any rational calculation, effect its object 
unless it be endowed with that faculty of lending and 
dealing in money which is conferred by its charter? 
If it can, if it be as competent to the purposes of gov- 
ernment without as with this faculty, there will be 
much difficulty in sustaining that essential part of the 
charter.’”’ Osborn v. Bank of United States, 9 Wheat. 
861. 
Now, if it had been necessary or proper, for the pur- 
pose of enabling these banks to effect their national 
objects, that they should have power to charge interest 
in excess of the rates allowed by the States where they 
should be located, and congress had accordingly con- 
ferred it, and it were held to be a valid power, then all 
State laws which imposed penalties for exceeding those 
rates, or obstructed the enforcement of contracts by 
which they were exceeded, must give way, but solely 
for the reason that they would obstruct the exercise by 
an agent of the government of a power necessary to the 
accomplishment of a legitimate national object. But 
in this case congress has not undertaken to confer any 
such power. On the contrary, it has expressly limited 
the banks to the rates fixed by the States. 

This is conclusive, that no national object requires 
that the banks should exceed them. The laws of the 
States, which avoid contracts in which those rates are 
exceeded, do not therefore obstruct or impede these 
agents of the government in doing any thing which the 
public interests require that they should do, or which 
they are authorized to do. They affect simply their 
private interests and preclude them from enforcing 
contracts made, not in behalf of the government, but in 
their own private business, and which they are, by the 
law of their creation, not only unauthorized to make, 
but are expressly prohibited from making. The foun- 
dation for any congressional interference with the 
laws of the States, for the purpose of protecting these 
institutions against the consequences of making such 
contracts, entirely fails. 

It may be that the provisions of the act of congress 
are more reasonable and politic than those of the State. 
In the opinion of many the State laws are unduly se- 
vere, and in the opinion of many others all laws re- 
stricting parties from agreeing upon the rate of inter- 
est are inexpedient. But these considerations would 
not authorize congress to intervene, either directly or 
indirectly, by modifying State laws in favor of the 
agents of the government in their private transactions, 
when the State laws do not interfere with any functions 
which these agents were to perform for the govern- 
ment. It is not competent fer congress to say in the 
same breath, ‘“‘ the duties which our agent is to perform 
for the government require only that he should be per- 
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mitted to transact his own business for his own benefit, 
in accordance with the same laws which govern citizens 
er corporations of the State, but as some of the State 
laws are in our judgment too harsh in prescribing the 
consequences of their violation, we will modify them 
in our agent’s behalf in that respect.’’ 

There would be no more logic in this, than in an act 
which should modify the criminal law of a State in 
favor of a government officer who should commit a 
crime while acting outside of his official duty. 

It is a delicate and responsible task to endeavor to 
draw the line between the powers of the general and 
State governments, especially when the implied powers 
of the former are invoked. But when a case involving 
such an inquiry is in a regular and legal manner pre- 
sented to acourt for adjudication, it has no alterna- 
tive but to decide it. In doing so, great care should be 
taken not to adopt too contracted a view of the inci- 
dental powers necessary for the proper exercise of the 
functions of the national government, upon which we 
rely for protection in our external relations, and the 
intercourse between the States. But equal care should 
be exercised not to sustain an undue extension of those 
powers by resorting to over-strained and fanciful re- 
lations, for the purpose of connecting matters which 
in fact appertain to the internal commerce or affairs 
of the States, with national objects, and thus under- 
mining that independence of the States in respect to 
their domestic concerns, which is reserved to them by 
the constitution and was one of the essential conditions 
of the Union. 

The durability of the existing national organization 
must depend upon the good faith with which control is 
accorded to each department within its own sphere, and 
encroachments by either upon the other are avoided. 
Efforts to hamper or obstruct the national government 
in the exercise of its legitimate functions, or to extend 
its authority beyond its proper limits, are alike 
violations of the constitution, and perilous to the true 
interests of the nation. To license individuals or self- 
constituted corporations, wielding large capitals, and 
scattered throughout the land, to transact business in 
the States, free from the operation of their laws govern- 
ing their domestic commerce, especially in the absence 
of any authorized national object to which the granting 
of such an exemption is a necessary auxiliary, would, 
in our judgment, be so manifest an excess of the power 
confided to the national legislature, as to require that 
the enactment be pronounced unconstitutional. 

According to what seems to us the proper construc- 
tion, no such excess of power has been attempted in 
the section under consideration. But, whichever con- 
struction be finally adopted, our conclusion is that the 
defense of usury under the laws of the State of New 
York was available to the defendants in this action, 
and that, therefore, the judgment appealed from should 
be reversed. A new trial should also be ordered, with 
costs to abide the event. 

Church, C. J., Allen, Peckham, Folger and Grover, 
JJ., concur. Andrews, J., absent. 


— +. —— 


The supreme court of the United States completed 
its adjourned term on Wednesday of last week, having 
heard and decided one hundred cases, besides some 
forty held under advisement. None of them were of 
much general importance. On Monday last the annual 
term began. The business of the court is about two 
years in arrears. 





DIGEST OF RECENT AMERICAN DECISIONS.* 
SUPREME COURT OF FLORIDA. 
AMERICAN STATE PAPERS. 


The volumes of ‘‘ American State Papers,”’ published 
under the authority of congress, containing copies and 
translations of the original grants or concessions of 
lands by the Spanish government, are as valid evidence 
in the investigation of claims to lands in courts of jus- 
tice as though they were authenticated in any other 
mode recognized by law. Doe ex dem. Magruder et al. 
v. Roe, 602. 

COMPTROLLER. 

Where provision is made by law for the salary of an 
officer, the drawing of a warrant by the comptroller is 
aministerial act, which may be enforced by mandamus, 
and the court may, in such proceeding, determine 
whether the appointment of the officer is void, where 
there is no other incumbent of the office exercising its 
functions by color of right. Stateexrel. Weeks v. Gam- 
ble, 9. 

. CONSTITUTIONAL LAW. 

1. The constitutional convention of 1865 ordained, 
and the ordinance was incorporated in the constitu- 
tion, ‘‘that no law of this State providing that claims 
or demands against the estates of decedents shall be 
barred if not presented within two years, shall be con- 
sidered as in force within this State between the 10th 
of January, 1861, and the 25th of October, 1865.’’ Held, 
that the convention of 1865 was called for the purpose 
of amending the constitution of the State to conform 
to the then existing political condition of the country, 
and not for the purposes of general or special legisla- 
tion, and that the provisions of such an ordinance could 
have no legal force. Bradford v. Shine, 393. 

2. The legislature may repeal a statute limiting the 
time for commencing civil actions, and thus deprive a 
party of the right to plead the statute asa defense. Ib. 


EVIDENCE. 


In civil suits, generally, presumptive evidence, as 
distinguished from direct evidence of marriage, is 
prima facie sufficient, as where a man and woman have 
cohabited together, speaking habitually to and of each 
other as husband and wife, and of the time and cir- 
cumstances of their marriage, and the like; but in 
suits where criminal conversation, adultery, etc., con- 
stitute the essence or foundation of the action, a more 
rigid rule is required. Burns v. Burns, 369. 


PARTNERSHIP. 


Held (by a majority of the court), that the repre- 
sentatives of a deceased partner stand in the relation 
of a creditor of the surviving partner, who assumes 
control of the partnership effects to the extent of the 
value of the interest of the deceased partner, after 
satisfying the partnership debts; and the doctrine that 
a voluntary gift or conveyance, or a voluntary post- 
nuptial settlement by a person indebted, is prima facie 
fraudulent as to the creditors of the debtor, applies as 
well in behalf of the representatives of the deceased 
partner as in behalf of general creditors. Alston et al. 
v. Rowles, 117. 

PROMISSORY NOTE. 

A promissory note indorsed after due is transferred 
subject to the same conditions as to demand of pay- 
ment and notice of dishonor as though it were in- 





“From 13 Florida. 
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dorsed before due. The indorsement is a condi- 
tional contract to pay in the event of a demand, or 
due diligence to make a demand, on the maker and 
his default. Bemis v. McKenaie, 553. 

TROVER. 

When a party receives chattels from a carrier, under 
the belief that he has a general or special property in 
them, and ships them to a distant market in the name 
of a third party, but for his own benefit, such act is a 
conversion if he has no such general or special prop- 
erty, and the act of shipment is unauthorized, or not 
ratified or agreed to by the true owner. Robinson v. 
Hartridge, 501. 

ee ee 


COURT OF APPEALS ABSTRACT. 
DEMURRAGE— BURDEN OF PROOF. 


Action on a contract to deliver a quantity of coal to 
plaintiffs at Rondout in October, 1868, on board of boats 
to be furnished by plaintiffs. On account of the crowd 
of boats waiting for coal, plaintiffs’ boats were unable 
to get up to the places of delivery in October. Octo- 
ber 27th plaintiffs wrote asking “‘as a great favor’’ for 
further time to get the coal away ; this was refused un- 
less they paid the increased price for the next month. 
October 29th or 30th, plaintiffs went to Rondout and 
demanded the coal, which demand defendant refused ; 
plaintiffs’ boats were not then at the places of delivery. 
Plaintiffs claim damages for breach of contract, and 
demurrage for the detention of their boats which oc- 
curred substantially in November. Defendant offered 
evidence to show that it was the usage for vessels to 
take their turn in order of arrival, “ first come first 
served,’’ which the referee rejected. 

Held, that, when defendant neglected to deliver the 
coal on demand, the contract was broken, and plaintiffs 
had no right to remain and incur damages thereafter. 
Defendant was not liable for demurrage. Plaintiffs 
were entitled to recover the usual damages for the 
breach of a contract, jviz.: the difference between the 
price agreed upon for the coal and its actual value at 
the time for delivery. The burden of showing a right 
of priority or preference of access to the delivery places 
rested upon plaintiffs. Cross v. Beard, 26 N. Y. 85, 
distinguished. Read et al. v. Prest., etc., of Del. & Hud. 
Canal Co. Opinion by Peckham, J. 

GOLD CONTRACT — JUDGMENT ON. 

Action to recover $500 in gold deposited with defend- 
ant, a broker, by the plaintiff for safe-keeping, and to 
be restored when called for. Defendant claimed the 
deposit was in the nature of a margin to secure him 
for advances made in the purchase of gold on account 
of plaintiff and one O., and that this joint account was 
afterward severed, and the $500 deposit approved as a 
margin upon plaintiff’s share of such advances. The 
judge in his charge directed the jury, that plaintiff 
was entitled to recover, if at all, the value in currency 
of the gold deposited, estimating the latter at its value 
at the time of the demand. Plaintiff recovered under 
this charge. 

Held, on the authority of Kellogg v. Sweeney, 46 N. Y. 
291, that the verdict of judgment should have been in 
gold dollars, with interest in gold, and with costs and 
interest thereon in currency. Phillips v. Speyer. 
Opinion by Peckham, J. 

MEASURE OF DAMAGES— REFEREE’S REPORT. 


The rule giving the plaintiff, in an action for the con- 
version of property, the benefit of the highest mar- 





ket price, between the times of conversion and trial, 
is not an unqualified one. In an action against a con- 
signee, where the evidence shows it was the intent of the 
owner and the agreement between the parties to have 
the property sold on reaching acertain price, and when 
it also appeared it would have been difficult, if not 
impossible, to have preserved the property until the 
time when it reached the price fixed, an allowance of 3 
price thus fixed, greater than that agreed upon, is error. 
The propriety of the rule itself in cases not special 
and exceptional questioned. ° 

If there is evidence to sustain the facts found by a 
referee, his conclusion, if the facts are capable of the 
interpretation given them by him, is final so far as this 
court is concerned; but where his conclusion is pred- 
icated in part upon facts not proven, which may have 
had some influence, the judgment will be reversed, as 
it cannot be determined whether those assumed facts 
might not have had a controlling influence. Thus, 
where a referee finds various facts, from which he dis— 
covers an intent to evade the usury laws, and some of 
the material facts are unsupported by evidence, or are 
against evidence, it is an error of law, which is fatal 
to the judgment, although usury may have been pred- 
icated upon the facts proven. Matthewsv. Coe. Opin- 
ion by Church, C. J. 


PAROL CONTRACT — PRACTICE. 


One D. made a verbal contract with defendant to cut 
upon lands in D.’s possession, manufacture and deliver 
upon the side of a railroad track 1,000 railroad ties at 
twelve cents each, to be paid for as the work progressed, 
the same to be defendant’s as soon as cut from the 
stumps, but the ties were to be inspected and defend- 
ant was to take only such as were merchantable and 
suitable for the intended purpose. D. cut timber suffi- 
cient for about 800 ties and drew it upon the lands of 
C.; it was not cut up intoties. Defendant paid upon 
the contract about the contract price for 800 ties. After 
the timber was drawn out D. pointed it out to defend- 
ant, saying ‘‘here are your ties.’”’” Defendant replied 
that he wanted them inspected ; subsequently the tim- 
ber was levied upon and sold upon an execution against 
D. Held, that defendant had acquired no title to the 
timber under the original contract, as something re- 
mained to be done to identify the property embraced 
in it (¢. e., the inspection) or by the subsequent transac- 
tion, as defendant did not then accept but required an 
inspection, the title therefore remained in D., and 
passed by the levy and sale. 

A transcript of the docket in the office of a county 
clerk of a judgment purporting to have been rendered 
by a justice of the peace, with a certified copy of the 
transcript of the justice, is prima facie evidence of the 
judgment, but not conclusive. It is competent to 
prove, by the testimony and docket of the justice, that 
nosuch judgment had, in fact, been rendered. 

In an action tried in justice’s court by a jury, after 
the rendition of the verdict, and entry thereof in the 
docket of the justice, the only remaining judicial duty 
for him to perform is to determine the amount of costs 
to which the prevailing party is entitled and add the 
same to the verdict. The law makes a judgment for 
this amount the only one that can be entered by him. 
2R. S. 247, $124. An entry preceding the statement of 
the amount of judgment forthe party prevailing is in 
no respect the exercise of judicial power, but the per- 
formance of a mere ministerial act ; an omission, there- 
fore, to make such an entry will not render the entire 
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proceedings a nullity, it may be made by the justice at 
any time and will, for the purpose of sustaining the pro- 
ceedings, be regarded as made. Stephens v. Santee. 
Opinion by Grover, J. 


STATUTE OF FRAUDS— PAEOL CONTRACT FOR SALE OF 
LAND — EMBLEMENTS. 

Where, under a parol contract for the sale of land, 
the vendee, with the consent of the vendor, and 
in pursuance of the terms of the contract, enters 
into possession and puts in crops, the invalidity of the 
contract to sell and convey does not affect the vendee’s 
title to the crops, and if the vendor refuses to perform 
and ejects the vendee, the title of the latter to the 
crops is not thereby divested. 

In such case the crops as between the parties are not 
a part of the realty but chattels. Grover, J., dissent- 
ing. 

The statute of frauds cannot be invoked by the party 
who refuses to perform, as against one not in default, 
for the purposes of invalidating that part of the con- 
tract which has been executed, and the latter cannot 
be compelled to relinquish any benefit he has acquired 
from its partial performance. Although a vendee, by 
a partial performance of a parol contract of purchase 
of lands, may have been entitled to a specific perform- 
ance in equity, if after a refusal of the vendor to per- 
form, and ejectment of the vendee, an agent of the 
vendor converts the crops put in by the vendee while 
in possession, in an action against the agent for such 
conversion he cannot set up the vendee’s equitable 
title for the purpose of depriving the latter of his PROP- 
erty in the crops. 

Where a vendee, under a parol contract of purchuse, 
enters upon land with the permission of the vendor and 
under an agreement that he may occupy and work it 
until the vendor is prepared to convey, he is a tenant 
at will, and as such is entitled to the emblements until 
he has made default in his contract or committed 
waste, or in some other manner terminated the ten- 
ancy by his own wrongful act. Allen & Grover, JJ., 
dissenting. Harris v. Frink et al. Opinion by 
Rapallo, J. 

——_—+oe—_-_ — 


GENERAL TERM ABSTRACT. 


SUPREME COURT— FIRST DEPARTMENT. 
Opinions DELIVERED NOVEMBER, 1872. 


ACTIONS, LOCALITY OF. See Negligence. 


AGENCY. See Negligence. 
BANKING. 

“* Clearing house :’’ notes, bills, etc.—The mere passing 
of checks, through the clearing house, from one bank to 
another, does not affect their respective rights, if imme- 
diate action is taken to notify the bank from which the 
check was received, of any error or wrong committed. 
Stuyvesant Bank v. National Mechanics’ Banking Asso- 
ciation. Opinion by Leonard, J. 

Also, see Bills and Notes. 


BILLS OF LADING. See Common Carriers. 


BILLS, NOTES, ETC. 


1. Effect of certification of check by bank: liability of 
banks.— The defendant in the case at bar certified a 





certain check, now in question, as being good. The 
plaintiff took the check in the ordinary course of busi- 
ness, for value, and in good faith. Nothing was shown 
to impeach his title. The check turned out to be a 
forgery. On appeal from judgment in favor of plain- 
tiff: 

Held, that the bank is liable te make good its certifi- 
cate, by paying the check. 25 .N. Y. 146, and 30 Md. 
11, cited. The principle upon which this liability rests 
is stated by Holt, Ch. J., in Hew v. Nichols, 1 Salk. 298, 
namely, that, ‘“ seeing that somebody must be the loser 
by this deceit, it is more reasonable that he that con- 
fides in the deceiver should be the loser than a 
stranger,’’ and has become an established rule of law , 
in cases identical with this. The advertisement of the 
forgery not having been brought home to the plaintiff 
can have no effect whatever on his right to recover. 
Raphael v. Bank of England, 17 C. B. 161, cited ; judg- 
ment affirmed. Haganv. The Bowery National Bank 
of New York. Opinion by Gilbert, J. 

2. Forged instruments: their indorsement: fictitious 
payee: evidence: negligence. — It is immaterial whether 
the indorsement, purporting to be that of the payee 
named in the check, was genuine or not, or whether 
the person so named was a fictitious person. 

There can be no real payee of a forged instrument, as 
between the plaintiff and the bank the liability of the 
latter attached upon the check being certified, and as 
it is impossible to make title to money payable upon a 
forged check through an indorsement thereof, proof of 
the genuineness of the indorsement is unnecessary for 
that purpose. The evidence shows that the person from 
whom the plaintiff received the check went by the 
name indorsed thereon, and that the indorsement was 
made by him. This is quite sufficient to protect the 
plaintiff against any imputation of negligence or bad 
faith in taking the check. Ib. 

Also see Banking. 


BROKERS AND FACTORS. 

1. Conversion: ‘‘margin:’’ duties of brokers: evidence 
of custom inadmissible: measure of damages. — Appeal 
from a judgment in favor of plaintiff. This was brought 
to recover damages for the alleged conversion of 400 
shares of stock by the defendant, who acted as defend- 
ant’s broker in the conduct of certain transactions in 
the purchase and sale of gold coin. This stock was 
pledged by plaintiff to defendant as security in these 
transactions. An account was rendered to plaintiff by 
defendant, showing a balance due the latter of $11,600.- 
22, which sum plaintiff tendered, and demanded the 
return of the stock. Defendant refused to return the 
stock, and it appeared that he had in fact pledged the 
stock some time before on other transactions, as he 
says, to raise money generally for his use. It was in- 
sisted by way of defense on the trial that there was a 
custom or usage in the city of New York authorizing 
brokers to sell or otherwise dispose of the securities 
pledged, as in this case, as the broker might deem 
proper. The other matters involved appear in the 
opinion, which is given in full. Held, that no excep- 
tion having been taken to the charge of the judge at 
the trial, it must be assumed that the case was prop- 
erly submitted to the jury, and that they have found, 
in conformity with the evidence of the plaintiff, that 
there was no consent on his part that the defendant 
might use the four hundred shares of the stock of the 
Atlantic Mail Steamship Company deposited with him 
by the plaintiff. 
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It must then be considered as security against the 
liability which the defendant assumed for the plaintiff 
“as agent in selling a large amount of gold coin, which 
neither the plaintiff or defendant possessed. It isa 
sale known among stock operators as a short sale. Such 
sales are effected by a contract made by the broker 
with some other party to deliver the article sold at a 
specified day in the future, or by selling the article and 
borrowing it to make immediate delivery. 

In the latter case the broker or agent becomes in- 
debted to the party from whom the gold or stock has 
been borrowed, and liable to return the article bor- 
rowed in specie, when called for, or on whatever terms 
it has been borrowed. He is thus exposed to the fluc- 

“tuations of the market, by a rise or fall, in the same 
manuer that he would be if the gold or stock had been 
sold to be delivered at a future day. 

The latter form was adopted in this case. By the 
rise of the price of gold a loss of about $11,600 ensued 
at the time when the plaintiff directed the defendant 
to close the transaction. 

What were the rights of the defendant as against 
the plaintiff or the said stock? Before he could law- 
fully sell the stock, it was his duty to notify the plain- 
tiff of the amount due to him, and call on him for 
payment. If the plaintiff neglected to provide money 
to meet the losses sustained by the defendant on the 
liability incurred, as the plaintiff's agent, he might, 
on due notice, sell so much stock held as security as 
should be necessary to raise the sum required. 

The defendant was at liberty to call for money as 
fast as loss accrued. But before he used the stock, 
his duty, as well as the law, required that he should 
call on the plaintiff for money to meet his loss, or get 
his consent to use or borrow upon the stock which had 
been deposited with him. The defendant did not 
adopt such a course. He used the stock to borrow 
money for his own purposes, or otherwise disposed of 
it, without any consent of the plaintiff. 

He offered evidence at the trial to prove that it was 
customary among brokers in New York to use the 
stock held by them as security in the manner this 
stock was held by the defendant, and upon objection, 
such evidence was excluded. Als* that the defendant 
had previously held stock of the plaintiff as security, 
which he had used in a similar manner, without objec- 
tion or complaint on the part of the plaintiff, although 
he knew of it. This was also excluded. 

The evidence so offered was clearly immaterial; such 
a custom is simply a violation of the rights of the 
principal. A long-continued course of wrong-doing 
or violation of law will never prove a valid custom to 
continue it. 

Brokers who use the stock of their principals, rely- 
ing upon any such custom, are liable to return it when 
called upon if their demands or liabilities, incurred on 
the security of the stock, have been satisfied. If they 
cannot return it, they are liable in damages for the 
injury which has been caused by the loss of the stock. 
It is a clear violation of trust, and an action as for a 
conversion of the stock is within the election of the 
principal. The just and established rule of damages 
in such a case is the highest price of the stock between 
the date of the demand or conversion and the day of 
trial. Such was the rule adopted correctly at the trial 
of this action. It is no excuse or defense that the 
broker has taken advantage of the possession of his 
principal’s stock and used it without complaint on his 
part, on previous occasions. On those occasions he 





returned or accounted for the stock so used, and no 
cause of complaint remained. 

There appears to be no exception in the case as to 
the rule of damages adopted at the trial. Judgment 
affirmed. Lawrence v. Maxwell. Opinion by Leon- 
ard, J. 

2. No point having been made as to the validity of 
the contract alleged, I concur. See 48 Barb. 593; 55 
Pa. 294. Ib. Opinion by Gilbert, J. 


COMMON CARRIERS. 


1. Their liability: presumption as to loss: bills of lad- 
ing.—The defendants received a barrel of wine from 
plaintiff ’sassignor, to be transported from Antwerp, 
via Liverpool, to New York. It appears by the 
bill of lading that it was received in good order and 
that defendants stipulated against Mability by loss, 
from leakage, damage from stowage, straining or 
other peril of the seas. The cask arrived at New York 
in good condition but without any contents. The de- 
fendants set up as an affirmative defense that the wine 
leaked out, and introduced evidence that the weather 
on the voyage was very tempestuous, the cargo was 
well stowed, etc. Judgment was given in favor of 
plaintiff for the value of the wine. On appeal, held, 
that the cask having been received in good order, the 
defendants were bound to prove that the loss occurred 
within some clause of the bill of lading exempting 
them from liability. Proving that the ship had a tem- 
pestuous voyage, that the cargo was well stowed, and 
that the hatches were properly secured, etc., did not 
ten@to shift the burden cf proof. The cask was in 
good order on arrival, showing that the severe weather 
had not injured it, and consequently that the loss of 
the wine could not have happened from that cause. At 
least, that question could not be taken from the jury as 
was requested at the close of theevidence. There could 
be no conclusive presumption in this case that the 
wine was lost by stress of weather or peril of the seas. 
Judgment affirmed. Arend v. The Liverpool, New 
York and Philadelphia Steamship Company. Opinion 
by Leonard, J. 

2. Evidence as to consideration of an assignment ex- 
cluded: interest does not disqualify a witness. —The 
assignor was asked on cross-examination what he 
sold his claim for to the pmintiff. It was insisted 
that it would tend to show bias and interest in the 
witness. The price for which the claim was sold was 
immaterial, and might tend to prejudice the mind of 
the jury. The assignor had no legal claim against the 
assignee in respect to the price. Interest or bias does 
not disqualify a witness. It may be taken into con- 
sideration in weighing the value of evidence, but there 
could be no legitimate inference as to interest or bias 
against the witness on account of the price. Ib. 


Also, see Negligence. 


CONTRACTS. 


1. Construction of contracts: Perse eound and 
in good order :” waiver by d a 
The contract provides for the purchase and sale of one 
thousand bales of cloves, at five cents per pound, to 
arrive, payable in cash, on delivery, within four months 
from their arrival, deliverable sound and in good order. 
The cloves arrived soon after the contract was made, 
and, on examination, part of them proved to be sound 
and part not sound, or in good order. The plaintiffs 
offered to receive the whole invoice, the unsound as 
well as the sound, and pay therefor the contract price. 
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When this offer was made they knew that part of the 
cloves had been injured on the voyage, and were not 
in good order. The defendants delivered the sound 
cloves, but refused to deliver the unsound. The un- 
sound cloves were proven to be worth only two and a 
half cents per pound; they were sold at auction, under 
the direction of the insurers, and realized three and 
one-quarter cents per pound. On appeal from judg- 
ment in favor of plaintiffs: 

Held, that it is entirely clear that the plaintiffs 
could not have been required to receive the damaged 
cloves. It was the purchaser’s option to receive or to 
refuse the damaged or unsound cloves. The vendor 
could not compel the purchasers to receive them, but 
they might waive the objection that they were un- 
sound, and the vendor must then deliver. Sound 
cloves were deliverable; unsound, not deliverable. 
This construction embraces the whole meaning of the 
words, ‘deliverable sound and in good order.’’ The 
provision is for the benefit of the purchasers, and is 
against the seller. It is not, however, a warranty that 
the cloves shall arrive sound and in good order, nor is it 
an agreement that the vendor will deliver one thousand 
bales of cloves ‘‘ sound or in good order.”” The plain- 
tiffs offered to receive the whole invoice, and pay there- 
for the price named in the contract. The defendant 
was then bound to deliver. His refusal subjected him 
to the payment of such damages as the plaintiffs sus- 
tained thereby. The proof fails, however, to show 
that the plaintiffs sustained any damage. The mar- 
ket value was only half the price he would have 
paid under his contract, and the price for which they 
actually sold, although greater than the market value, 
was less than the purchasers were required to pay by 
the contract, and was less than their offer. The plain- 
tiffs must have lost money, had their offer been ac- 
cepted, unless they had insured the cloves to such an 
extent as to cover their expected profit. According to 
the evidence, the plaintiffs were saved from a loss on 
the damaged cloves, which has fallen upon the defend- 
ant by reason of his refusal to accept the price offered 
by the plaintiff. It may be, also, that there was some 
advantage to be derived from a reduction of the duty 
in such acase. Whatever the facts in these respects 
may be, we are without proof of any damage sustained 
by the plaintiffs, by the defendant’s refusal to deliver 
the unsound portion of the cloves. 

The case was decided upon the theory that the defend- 
ant agreed to deliver the 1,000 bales, which was on 
board of the vessel then about toarrive, in good order. 
I can find no such obligation in the terms of the con- 
tract. 

The judgment should be reversed and a new trial 
ordered with costs to abide the event, unless the plain- 
tiff consent to nominal damages, and in that case the 
judgment will be affirmed for thatamount. Townsend 
et al. v. Shepard. Opinion by Leonard, J. 

Also, see Insurance. 


See Brokers and Factors. 
DAMAGES. 


Measure of damages.—The plaintiffs bring this 
action to recover damages for the sale of certain 
whiskey by defendant, their agent, contrary to instruc- 
tions. It appeared that defendant was ordered to hold 
the whiskey at one dollar per gallon, and that defendant 
actually sold it at seventy cents per gallon. The 
referee allowed to plaintiffs the difference between the 
price at which the sale was made, and that at which 


CONVERSION. 





defendant was ordered to hold the whiskey, on 
appeal. 

Held, that though the referee has found that the 
price at which the sale was made was the full market 
value, there is not a particle of evidence to prove that 
the whiskey was worth any more in the market than 
the price for which the defendant sold it. It is clear 
then that the plaintiffs have sustained no damage. 
He should have proven asubsequent advance in the 
price, if the fact wasso. The referee has allowed, how- 
ever, to the plaintiffs the difference between the price 
at which the sale was made. and that at which the 
defendant was directed to hold the whiskey. This was 
an error ; no such damage, according to the evidence, 
has been sustained. Blot v. Boiceau, 3 Comst. 78. 
The rule is different in the case of articles of art or 
antiquity, which have no fixed or known market value. 

Judgment reversed and new trial ordered, with 
costs to abide the event. Hindoet al. v. Smith. Opin- 
ion by Leonard, J. 

Also, see Brokers and Factors and Contracts. 
ENDORSEMENT. See Bills and Notes. 
EVIDENCE. 

1. Examination of prisoner as a witness in his own 
behalf.— On the trial of this case in the court of general 
sessions, the prisoner was put on the stand and exam- 
ined as a witness, in his own behalf, under the provis- 
ions of the statute (678 of the Laws of 1869) which pro- 
vides that a party accused of crime shall, at his own 
request and not otherwise, be deemed a competent wit- 
ness in his own behalf. He was examined at length by 
the counsel for the prisoner and by the district attor- 
ney. Onthe cross examination he was asked if he had 
been in the State prisox. He said he had served out 
his term. On this proof the district attorney asked the 
court to charge the jury “ to disregard his testimony on 
the ground that, having served as a felon, being civilly 
dead in law, he was not competent as a witness.””’ The 
court so instructed the jury to wholly disregard the 
testimony of the prisoner. Held, that this ruling was 
erroneous. The law intended to allow a prisoner the 
benefit and privilege of stating to the jury any matter 
which was calculated to explain the charge against him. 
This privilege was to be enjoyed irrespective of any 
matter which could disqualify a witness under ordin- 
ary circumstances. The degree of credit to which he 
was entitled was to be decided by the jury and not 
the court, and yet the court refused him the privilege 
given to him by the law, because he was not worthy of 
belief. 

This question has been examined and decided in the 
third district, in Dalamater v. The People, 5 Lans. 332. 
The court in that case say, ‘‘the person charged with 
any criminal offense, no matter how infamous, should 
be permitted to testify in his own behalf. It was also 
an error in the court if the testimony cculd have been 
excluded, to admit the testimony and then direct the 
jury to disregard it. However guilty the prisoner may 
be he is entitled to all that the law gives him on his 
trial, and where the provisions and rules of law are vio- 
lated it is the duty of the court to direct a new trial.”’ 
Judgment reversed and a new trial ordered. Newman 
v. The People. Opinion by Ingraham, P. J. 

(To be continued.) 
—___—___}e—__—— 


The Vermont senate has passed a supplementary 
bill to the general railroad law, empowering towns to 
bond themselves to build railroads. 
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OF JUDGES. 


The purity and honor of the judiciary have been of 
late the subject of the gravest discussion and comment. 
The sentiment that an upright, fearless and impartial 
bench is essential to the security, and even to the pres- 
ervation of republican institutions, has been rung in 
all its changes, and we approach the consideration of 
the judiciary — its sacred office and exalted mission — 
not without the fear that the further unfolding of this 
subject may seem “stale, flat and unprofitable” to 
thoughtful and observant minds. 

Judicial officers under the old Saxon kings, before 
the conquest, were the elders or chief men in the vari- 
ous communities, the tythings, hundreds and counties 
into which the people were politically divided. They 
were self-constituted leaders, in whom vested, by com- 
mon consent or tacit obedience, all judicial author- 
ity as well as executive power. In the courts of the 
hundred or county, presided over by the alderman 
or sheriff, justice was administered in a summary 
manner. The jury was composed of persons who were 
witnesses of the transactions in dispute, and the pre- 
siding officer acted more as moderator than judge, and 
judgment was pronounced by the assembled people, 
upon whom the duty of attending these courts and 
listening to the controversies of their neighbors was 
strictly enforced. Though justice was thus rudely 
served in the earlier periods, we find that the earls, for 
some time before the conquest, exerted more influence, 
gradually assumed larger powers in the administration 


of justice, and, in the time of King Alfred, had an 
enlarged jurisdiction over civil and criminal cases, and 
used their power without much regard to the princi- 


ples of law or the dictates of conscience. We read of 
the cruelty and oppression of these early justices with 
amazement and horror, but there is a kind of satisfac- 
tion in knowing that a number of unjust judges were 
disposed of by King Alfred in a highly summary and 
exemplary manner, for it appears by an ancient and 
curious book— Horne’s “ Mirror of Justices” -- that 
this noble king caused forty-four judges to be hanged 
as murderers, in one year, for false judgments. One 
or two instances, illustrative of King Alfred’s exalted 
idea of the proper honor and integrity of the bench, 
and his disposition to root out all offenders, are quoted : 

‘He hanged Markes because he judged Deering to 
death by twelve men who were not sworn. He hanged 
Arnold because he saved Boyliffe, who robbed the peo- 
ple by color of distresses, whereof some were by sell- 
ing distresses, some by extortions of fines, as if betwixt 
extortions of fines, releasing of tortious distresses and 
robbery there were difference.” 

According to Horne, Alfred also made some very 
wholesome rules for the punishment of corrupt judges, 
ordaining ‘‘that for the wrong they do to God, whose 
vice regents they are, and to the king, who is put in so 
noble a place as is the seat of God, and hath given them 
so great dignity as to represent the person of God, and 
the conusance as to judge offenders, that first they be 
adjudged to make satisfaction to those they have hurt, 
and all their possessions with all their purchased lands 
should be forfeited in whose hands soever they become, 
and that they be delivered over to false Lucifer so low 
that they never return to them again, and their bodies 
that they be punished and banished at the king’s pleas- 
ure, and that for a mortal false judgment that they be 
hanged as other murderers.”’ 

The unusual severity of Alfred was never followed, 





for after the Norman conquest the county courts were 
abolished and entirely new methods of administering 
justice were inaugurated. 

The first chief justice of England was a near relative 
of William of Normandy, and the judges appointed 
from among his trusted followers were rather encour- 
aged than checked in any course of cruelty or injustice, 
calculated to overawe and oppress a conquered, but by 
no means an abject or helpless people. 

Judges in England from this time forward were cre- 
ated by royal patent, except the chief justice, who, sub- 
sequent to the reign of Edward I, was created by writ 
—and their commissions were held for quite a long pe- 
riod during the king’s good pleasure. 

This tenure of office, however, was afterward im- 
proved and enlarged, and the judges, after the statute 13 
William III, chapter 2, when once appointed, held office, 
quamdin se be gesserint and could only be removed on 
the address of both houses of parliament by regular for- 
mal articles of impeachment. 

It will be seen, then, that from the earliest periods 
the judges in England have been enabled to wield and 
have wielded immense power, oftentimes arbitrarily 
and with great oppression to particular individuals, 
and practically there was no redress for willful and per- 
sistent wrong practiced upon suitors. 

For it is stated in the old books that “for a misde- 
meanor in the steward or judge of an inferior court, an 
attachment lies against him for contempt, but a man 
who acts as a judge can never be questioned by action 
or indictment for a matter within his jurisdiction, tho’ 
he be mistaken.” 1 Salk. 396, 397. 

“So, conspiracy does not lie, nor an action upon the 
case, against a judge of assize, justice of the peace or 
other justice, by commission upon record, who is 
sworn, for any thing done in public, as a judge or jus- 
tice, though he do that which is illegal.”” 2 Mod. 219. 

There was nothing left but the perilous method of 
petitioning the king, or the uncertain, almost inter- 
minable, course of impeachment. 

This immunity of the judges from all interference 
as to acts done virtute officii arose from the fiction in 
the English law, that the king was the fountain of jus- 
tice, that he had, constructively, a seat in all the courts 
of the kingdom, and that justice would consequently 
be administered to all men without fear or favor, and 
that, as the king could do no wrong, and was never 
questioned for any thing done by him, so his appointed 
officers, created under the royal seal, were no more 
accountable for outrageous and high-handed proceed- 
ings, under color of the law, affecting the liberty of 
the people, than the king himself. 

We do not advocate, however, any direct liability of 
a judge in damages for real or fancied wrongs, for we 
believe the immunity of a judge from all disturbance 
at the suit of a private individual highly important toa 
proper administration of justice, by leaving the bench 
independent of public clamor or private threat. What 
we do desire most earnestly is a higher appreciation 
in the minds of the community of the true honor and 
dignity of the judiciary, and a more determined spirit 
among the people not to tolerate, for a moment, judi- 
cial corruption, so dangerous, not only to the commer- 
cial, financial and legal interests of the State, but to 
the very foundations of our personal and political lib- 
erty. To have our rights declared and protected by 
acourt of justice, fairly and in accordance with law, 
and to have the bench above reproach, is surely more 
important to our comfort and security than the 
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knowledge that certain rights exist, inherent in our 
very nature, and guaranteed by the constitution under 
which we live, and that the courts are open to us for 
their settlement, If our property is interfered with, 
our feelings outraged, and remedies for the violation 
of rights denied, and justice thwarted at every turn 
by the action or influence of judges, it cannot be said 
that we have any rights. The fundamental maxim in 
the law, that ‘‘ wherever there is a right there is arem- 
edy,”’ appeals to our reason and common sense on this 
point. 

On the other hand, there is something really grand 
in the ideal administration of justice. The tribunal 
of far-reaching jurisdiction, whose sole office is to 
interpret and define the law and declare the rights of 
all men; the judge, well grounded in the law, of well 
trained, well-balanced mind and a clear conscience, 
incapable of favoritism or wrong, and able to discover 
the truth, though hidden beneath cumbrous and ingen- 
ious arguments of counsel; and the jury, alive to the 
duty of preserving the sacred rights of property and 
person, together form a department of government as 
important to the welfare and manhood of the people 
as it is beautiful in its proper development and exer- 
cise. In the internal arrangement of a court there is 
a significance and an interest not always appreciated 
by the outside world. There is some meaning to be 
attached to the correlative terms, ‘‘the bench” and 
“the bar.” 

It is well known that these terms arose from the sim- 
ple fact, that the judges in the olden time sat upon a 
rude seat of boards, called a bench, and the lawyers 
were separated from them by a fence, called a bar. 

This separation, however, was not merely a matter of 
convenience or form, but had an enlarged significance 
as civilization advanced. 

On one side, in the chair of justice, sat her represen- 
tative, above the petty interests and selfishness of 
suitors, unapproachable by friend or foe, and blind to 
all considerations save those of honor, truth and jus- 
tice, and on the other side the lawyers carrying on 
their warfare on an open field, equally separated from 
the judge, and none able to pour into his ear the poison 
of private interest or flattery undetected and un- 
opposed. 

We have thus endeavored to depict what manner of 
man a judge is; what position he fills, what power 
and influence he controls, and how little protection 
there is provided in the law against favoritism, wrong 
and positive denial of justice, and we have done this 
for the purpose of showing how necessary to the pres- 
ervation of our liberties are the honor, intelligence 
and uprightness of the bench, and of arousing a deeper 
feeling of the responsibility and dignity of the office, 
and a more vigorous and healty public opinion as to 
the enormity of asingle unrighteous judgment on the 
one hand, and on the other hand a higher appreciation 
of the sacredness and beauty of pure, undefiled and 
impartial justice. 

The judiciary in England has numbered among its 
ranks a host of learned, true and honorable men, who 
have established the precedents, and unfolded the 
principles of law with faithfulnes and honesty, have 
maintained an exalted standard of dignity and up- 
rightness, and confirmed the “assurance which is felt 
by the poorest and most remote inhabitant of England, 
that his right is weighed by the same uncorrupt and 
acute understanding upon which the decisions of the 
highest questions are reposed.”” Hallam, II, 463. 





Notwithstanding the clamor about the judicial con- 
duct and character of certain judges in our higher 
courts, notwithstanding the common talk and opinion 
among laymen generally, as to the amount of honor 
residing in a lawyer’s breast, despite the ready jests at 
the expense of the bar heard on every side, despite the 
already deep-rooted conviction in the minds of the 
people, that lawyer is another name for liar, extortioner 
and knave, the truth is, that in this country the impar- 
tiality, honesty and ability of the judges are not excep- 
tional. 

There have been within the last few months, it is 
true, undeniable proofs of injustice, favoritism and cor- 
ruption on the bench; but the fact of the removal of 
two judges shows that there is as true a spirit of law 
and order in the community as ever signalized any pe- 
riod in this country or in England. 

Notwithstanding the occasional villiany of afew mem- 
bers of the bar it is safe to say that there is no profes- 
sion more honorable than that of the law. 

Lord Erskine said in one of his masterly addresses: 
“T was bred in my early youth in two professions (the 
army and navy) the characteristic of which is honor. 
But after the experience of very many years I can say 
with truth that they cannot stand higher for honor 
than the profession of the law. Amidst unexampled 
temptations, which thro’ human frailty have produced 
their victims, the great bulk of the members of it are 
sound, and the cause of it is obvious—there is some- 
thing so beautiful and exalted in the faithful adminis- 
tration of justice, and departure from it is so odious 
and disgusting that a perpetual monitor is raised up in 
the mind against the accesses of corruption.” 

In conclusion we protest against the attacks upon the 
honor and uprightness of the bench and the bar, and 
claim that it may be said as truly of New York that 


“The honored 
Keep Rome in safety, and the chairs of justice 
Supply with worthy men.” 


GEORGE CowLzs Lay, JR. 





<oie 
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DESIGNATION OF GENERAL TERMS. 
The justices of the general terms of the supreme 
court have designated the following times and places 
for holding general terms for the years 1873 and 1874: 


FIRST DEPARTMENT. 


The justices of the supreme court assigned to hold 
the general term thereof in the first judicial depart- 
ment do hereby designate and appoint the following 
times and places for holding the general terms of the 
said court in the first judicial department for the years 
1873 and 1874, viz.: In the court-house in the city of 
New York, on the first Monday of January, on the first 
Monday of March, on the first Monday of May, and on 
the first Monday of October, in each year. 

Such terms to be continued as long as the justices 
shall deem necessary for the disposition of the business 
before the general term. 

Dated New York, November 13th, 1872. 

D. P. INGRAHAM, Presiding Justice. 
Wma. H. LEARNED, Justice. 
Jno. R. Brapy, Justice. 


SECOND DEPARTMENT. 


The justices of the supreme court hereby appoint 
general terms to be held in and for the second judicial 
department, as follows: 
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Second Monday of February, 1873, at the court-house 
in Kings county. 

Second Monday of May, 1873, at the court-house in 
Poughkeepsie, Dutchess county. 

Second Monday of September, 1873, at the court- 
house in Kings county. 

Second Monday of December, 1873, at the court- 
house in Kings county. 

Second Monday’of February, 1874, at the court-house 
in Kings county. 

Second Monday of Mav. 1874, at the court-house in 
Poughkeepsie, Dutchess county. 

Second Monday of September, 1874, at the court- 
house in Kings county. 

Second Monday of December, 1874, at the court- 


house in Kings county. 
J. F. BARNARD, 


J. W. GILBERT, 
A. P. TAPPAN, 


THIRD DEPARTMENT. 


The justices of the supreme court assigned to hold 
the general terms in and for the third judicial depart- 
ment do hereby designate the following times and pla- 
ces for holding the general terms of said court in and 
for said depart nent, for the years 1873 and 1874. 

On the first Tuesday of January, March and June at 
the capitol in the city of Albany. 

On the first Tuesday of May, at the court-house in 
the city of Elmira. 

On the second Tuesday of September, at the court- 
house in the city of Binghamton. 

On the second Tuesday of November, at the court- 
house in the city of Schenectady. 

Dated Albany, November 26, 1872. 

THEODORE MILLER, 
Puatr PorTrTer, 
JoHN M. PARKER. 


FOURTH DEPARTMENT. 


The undersigned, justices of the supreme court, 
assigned to hold the general terms in and for the fourth 
judicial department, do hereby designate the following 
times and places for holding the general terms of said 
court in and for said department from the Ist day of 
January, 1873, until the 3lst of December, 1874. 

On the first Tuesday of January, at the court-house 
in the city of Syracuse. 

On the first Tuesday of April, at the court-house in 
the city of Rochester. 

On the second Tuesday of June, at the court-house 
in the city of Buffalo. 

On the first Tuesday of October, at the court-house 
in the city of Rochester. 


Rochester, September, 1872. 
J. MULLEN, 


T. A. JOHNSON, 
Jno. L. Tatcorr. 
STATE OF NEW YORK, } os 
SECRETARY OF STATE’S OFFICE. } ~~ 
I have compared the preceding with the original on 
file in this office, and do hereby certify that the same is 
a correct transcript therefrom, and of the whole of 
said original. 
Given under my hand and seal of the office of secre- 
tary of State, at the city of Albany, this twelfth 
{u. 8.] day of November, in the year one thousand eight 
hundred and seventy-two. 
Awson 8. Woop, 
Deputy Secretary of State. 








NOTES AND QUERIES. 
ANSWER TO “ SUBSCRIBER.”’ 


The proper proceeding for ‘‘ subscriber ”’ would be to 
have a “‘ resulting trust ’’ declared in favor of heirs of A, 
after an accounting by B, to them (said heirs), and this 
action (if in this State, New York) could be maintained, 
and D would have an equitable lien upon the proceeds 
of the sale—as in “subscriber’s proposition, he as- 
sumes that B was merely a trustee for A —and neces- 
sarily A’s heirs are, since the death of A, cestui que 
trusts of the equitable proceeds resulting from the 
trust, making every one parties to an action. 

Ww. H. T. 
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ENGLISH NOTES. 

Mr. Justice Hannen has been transferred from the 
queen's bench to the divorce court, vice Lord Pen- 
zance resigned, and Mr. Archibald of the home circuit 
has been appointed to succeed Mr. Justice Hannen in 
the queen’s bench. Mr. Archibald is a brother of the 
present English consul-general at New York. 





~~ 
oo 


LEGAL NEWS. 


A proposition is before the constitutional conven- 
tion of Pennsylvania to create a life tenure to the office 
of justice of the supreme court 


The patent office report shows that the fees of the 
year were $77,400 in excess of expenditures, and the 
commissioner recommends a new general law and a 
separation from the interior department. 


The supreme court of the United States has re- 
versed a decision of the supreme court of Louisiana, 
which declared void a contract: founded on a consider- 
ation of the value of Confederate money. This court 
rules that the State law under which the decision was 
made is unconstitutional, as impairing the obligation 
of contracts. ‘ 


Since the adjournment of congress the president 
made 187 appointments, as follows: For the interior 
department, 58, most of them being Indian agents and 
public land officers. For the department of justice, 15, 
United States marshals and district attorneys. For 
the navy department, 5, boatswains, sail-makers and 
carpenters. Postmasters, 44. For the State depart- 
ment, 21, of whom 11 are consuls, and most of the 
others centennial commissioners. The last-named 
appointments are not to be confirmed by the senate. 
For the treasury department, 34, of whom 10 are super- 
visors of internal revenue, uuder the new law. 


A striking instance of the sway of superstition in 
certain classes of the people, came r tly before one 
of the courts in Scotland. A small farmer cited one of 
his neighbors on a charge of slander, in asserting that 
his (defendant’s) cattle had been injured through the 
magical arts of the plaintiff. The magistrate was dis- 
posed to dismiss the complaint as absurd, but the 
defendant not only admitted the charge, but stoutly 
insisted that his statements were true. The court 
imposed a nominal fine, and the ill-used victim of 
enchantment went off—doubtless to engage the aid 
of some counter “‘ wiseman ”’ against the machinations 


of his malignant neighbors. 
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JOHN WILLIAM SMITH. 

“T have done nothing worthy of being remembered 
for,” said John William Smith to a friend, shortly 
before his death; but such has not been the verdict 
of those who have survived him, and who have 
known and appreciated his labors. Had he accom- 
plished nothing else, his “ Leading Cases” would have 
been a monument which would have perpetuated his 
name and memory when most of his contemporaries 
were forgotten. There is naturally a desire to know 
something of the men who have connected their 
names with, and impressed their thoughts upon, the 
best of our legal literature. Among these, few de- 
serve a higher rank than Mr. Smith. We have pre- 
pared the following brief sketch of his life in the 
belief that it will be found interesting to all, and in 
the hope that it will prove instructive to the young 
lawyer in teaching him to wait and prepare for his 
opportunity with modest patience and fortitude and 
indomitable industry and energy, and that other 
important lesson, so often forgotten, the necessity of 
moderation in the pursuit of the distinctions and 
emoluments of his profession. To memoirs by two 
of Mr. Smith’s friends — one by Mr. Phillimore in the 
Law Magazine for February, 1846, and the other by 
Mr. Samuel Warren in Blackwood for February, 1847, 
we are indebted for most of the facts of this article. 

John William Smith was born of Irish parents, in 
London, on the 23d of January, 1809. He displayed, 
even in his earlier years, a precocious intellectual 
development, not often to be highly valued, but 
which proved, in his case, an accurate indication of the 
great mental powers which he displayed in maturer 
years. 

In 1826 he entered Trinity College, Dublin, where 
his whole career was one of easy triumph. In 1829, 
he gained a scholarship, and, the year following, the 
gold medal for classics, the highest honor in the gift 
of the college. So little, however, was he elated by 
this distinction, that it was not until some years after- 
ward that, happening to be in Dublin, he called for 
and received his medal. Having determined to go to 
the bar, he was entered at the Inner Temple in 1827, 
though still pursuing his course at Trinity. The ease 
with which he got through his collegiate studies left 
him leisure for the acquisition of legal knowledge, and 
he procured a copy of Blackstone, and read it through 
several times with deep attention. Cruise’s Digest, 
in seven volumes, octavo, he also read twice over, 
and Coke upon Littleton—an “uncouth, crabbed 
author,” as Lord Mansfield said —he studied care- 
fully. This would be a rather formidable course for 
leisure hours at college, but so rapidly and attentively 





did Mr. Smith read, and so tenaciously did his memory 
retain, that it was to him no difficult task. In 1830, 
he began keeping terms at the Inner Temple, and his 
appearance then was described by a fellow student as 
that of “a bashful, awkward person, dull and taciturn, 
with a formal, precise way of speaking, and a slight 
abruptness of manner.” “His personal appearance 
was, it must be candidly owned, certainly insignifi- 
cant and unprepossessing. He was of slight make, a 
trifle under the middle height; his hair was rather 
light, and his complexion pale. He wore spectacles, 
being excessively near-sighted, and had a very slight 
cast in his eyes, which were somewhat full and prom- 
inent. The expression of his features, at all events 
when in repose, was neither intellectual nor engaging, 
but they improved when he was animated or excited 
in conversation.” Not a prepossessing picture, 
surely, but then it is only of the exterior, the physical. 
His mind proved to be as wonderful and beautiful as 
his body was plain and ungainly, and it did not take 
very long for the worthier of his fellow students to 
discover this. 

In the same year he entered the chambers of Mr. 
Richard Blick, one of the most eminent special plead- 
ers in the Temple, and after reading Tidd’s Practice 
and Selwyn's Nisi Prius, concluded that “he had not 
a sufficient knowledge of pleading, to get any benefit 
from the business, which he saw.” He therefore ab- 
sented himself from chambers for a time, and after 
having read most thoroughly Chitty on Pleadings and 
Phillips on Evidence, returned to avail himself of the 
advantages offered by Mr. Blick’s extensive practice. 
Here he laid the basis of an extended, profound and 
scientific knowledge of the law. With a wonderful 
memory, a clear, vigorous and disciplined understand- 
ing and close application, he was, at the early age of 
twenty-two, a more thorough lawyer than most men 
ever are, and had become greatly skilled in that most 
difficult branch of English law—special pleading. 
After a year’s pupilage, he left Mr. Blick’s and com- 
menced his career as a special pleader. But admir- 
ably qualified as he was, he met with no success, 
having no connections and little tact to make them. 
Says Mr. Warren: “I question whether, during this 
two or three years’ bitter, disheartening probation he 
made more than thirty or at least forty guineas; his 
annual certificate for leave thus to do nothing cost him, 
nevertheless, $12.” But though without business, he 
was not idle nor disheartened, but devoted himself to 
laying broader and deeper the foundations of a splen- 
did legal knowledge. Warren and Phillimore, and 
others of his associates and friends, began a little 
weekly periodical called the “ Legal Examiner,” to 
which he was a constant contributor, “his papers 
being always characterized by point and precision 
though the style was dry and stiff.” During this 
time, also, he prepared and published his treatise on 
“Mercantile Law,” which, as soon as it became 
known, raised him to the very highest rank of legal 
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writers. Though the production of an unknown youth 
of scarcely twenty-five, it was at once accepted as 
high authority, not only in England but in this coun- 
try, and his opinions on controverted questions have 
often been received in the highest judicial quarters in 
preference to those of learned judges, as in the case of 
Tanner vy. Scovell, 14 Mees. & Wels. 37. 

Finally, despairing of getting business as a pleader, 
he determined to try his fortune at the bar, and was 
called, or as we say in this country, “admitted” in 
1834, selecting the Oxford circuit. But, notwith- 
standing some success at the sessions, he gained no 
foothold at the assizes, and at one time, seriously 
contemplated entering the Church. He had a fond- 
ness for Theological studies and was said to be re- 
markably well read in them. 

In 1835 Mr. Warren published his “ Introduction 
to Law Studies,” in which was urged upon the stu- 
dent, the necessity of mastering a few “leading cases” 
as nuclei of future legal acquisitions. Mr. Smith at 
once seized upon this suggestion and conceived the 
idea of preparing a book under the name of “Selec- 
tion of Leading Cases.” There was no work of the 
kind, and much learning and judgment were requisite 
to accomplish it successfully. He began about the 
middle of 1835, and published the first volume in 
March, 1837. The great value of the book, and the 


consummate ability and skill with which it had been 
prepared, were at once acknowledged on every side. 
Mr. Warren says: ‘Almost all the judges and the 
most eminent members of the bar, wrote to him in 


terms of warm respect and approbation.” And even 
from this side of the Atlantic did he receive high com- 
mendation, for Mr. Justice Story wrote him: “I 
consider your work among the most valuable ad- 
ditions to judicial literature which have appeared for 
many years. The ‘ Notes’ are excellent, and set forth 
the leading principles of the various cases in the most 
satisfactory form, with an accuracy and nicety of dis- 
crimination equally honorable to yourself and to our 
common profession. I know not, indeed, if any 
work can be found which more perfectly accomplishes 
the purpose of the authors.” 

The demand for the work was so great that he at 
once set to work upon the second volume, and suc- 
ceeded by great energy and industry in bringing out 
the first part of it by May, 1838, although his time 
was partly occupied by his duties as Common Law 
lecturer to the Law Institute, a position which he 
had accepted in November, 1837. He now met with 
considerable annoyance and some delay from a firm 
of law booksellers, the publishers of his “ Mercantile 
Law,” and to whom te kad offered his “Leading 
Cases.” Mortified at tne success of a work which 
they had refused, they took measures to restrain its 
sale on the ground that the author had been guilty 
of piracy in selecting some few cases from “ Reports,” 
published by them, as texts for his masterly legal 
discussions. Mr. Smith and his publisher contested 
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the matter with triumphant success, both before the 
Vice-Chancellor and Lord Chancellor. 

Of the “Leading Cases” it is not necessary to 
speak. They are known wherever the common law 
of England is known and studied. They have had 
many imitators, especially in this country of late 
years, but they stand immeasurably superior to any 
of their followers. Six large editions of them have 
been published here, and the seventh will shortly 
appear. 

As a law lecturer, Mr. Smith won great distinction. 
“He had a great talent,” says one of his biographers, 
“for communicating elementary information; and 
even the most ignorant and stolid of his listeners could 
searcely avoid understanding his simple and lucid 
explanations of legal principles.” One series of his 
lectures on “Contracts” was published after his 
death, and though never designed nor prepared for 
publication, they may be justly regarded as models 
of a lucid and concise exposition of the subject. 

His “Leading Cases” was, however, the key that 
opened the gate to fortune, and business began to 
come to him. The leaders of the Oxford circuit took 
every occasion to name him as arbitrator when the 
more important cases at the assizes were agreed to be 
so disposed of, and he invariably gave the highest 
satisfaction to both parties. Shortly, he made his way 
to a large and important junior business on circuit, 
and “few cases of great importance were tried in 
which Mr. Smith was not early engaged, and the 
entire conduct of the cause, up to the hour of trial, 
confidently intrusted to his masterly management.” 
Mr. Warren pronounced him, without exception, one 
of the ablest pleaders that he ever came in contact 
with. He seldom used precedents (often observing 
that “no man who understood his business needed 
them, except in very special occasions’’); but he sel- 
dom erred even in merely formal matters, while he 
was quick to detect any inaccuracy on the part of 
his opponent. Of his manner in court Mr. Warren 
says: ‘“ When he rose to speak his manner was formal 
and solemn, even to a degree of eccentricity, calcu- 
lated to provoke a smile from the hearers. His voice 
was rather loud and hard, his features were inflexible, 
his utterance was exceedingly deliberate, and his 
language precise and elaborate. His motions were 
very slight and, such as he had, ungraceful; for he 
would stand with his right arm a little raised and his 
hand hanging down passively by his side for a long 
time together, except when a slight verbal motion 
appeared —he the while unconscious of the indica 
tion — to show that he was uttering what he consid- 
ered very material.” But his great ambition was to 
have a first-class pleading business, and so rapidly 
was it gratified that in 1843 he was compelled to 
resign his lectureship at the Law Institute. 

His success was, however, his destruction, for his 
unflagging devotion to business undermined a con- 
stitution never very vigorous, and consumption set in. 
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During the last three or four years of his life he 
was rarely in bed before two and sometimes three, 
and even four o'clock, having, nevertheless, to be at 
Westminster or Guildhall by half-past nine or ten in 
the morning. 

In 1844 his physician pronounced his disease in- 
curable, and that his death was only a matter of 
months, but he never flagged in his attention to busi- 
ness. In 1845 he went the spring circuit, being 
retained in some of the heaviest causes. In July he 
appeared for the last time in the court of Exchequer, 
and he remarked to a friend, afterward, “The judges 
must have thought me talking great nonsense; I was 
so weak that it was with very great difficulty I could 
keep from dropping down, for my legs trembled 
under me all the time violently, and now and then I 
seemed to lose sight of the judges.” Yet, there was 
no failing of the mind, and his argument on the 
occasion was “distinguished by his usual accuracy, 
clearness and force of reasoning.” A couple of 
months later— weaker and near the end — he said, 
“T have none to thank but myself; I have killed 
myself by going the last circuit, but I could not 
resist some tempting briefs which awaited me.” But 
even then he would work, though unable to sit up; 
and he worked over his briefs, cases and pleadings 
with an attention and devotion that could have come 
from nothing but love for the labor. Even on the 
morning of his death when, as he said, he heard 
“strange human voices speaking to him intelligibly,” 
he dictated “not only an appropriate, but a correct 
and able opinion on a case of considerable difficulty.” 

But the wasted lamp could not longer hold out to 
burn, and on the 17th of December, 1845, in the 
thirty-seventh year of his age, John William Smith 
died. It was his desire to be buried in the little 
burying ground of the Temple Church, but the 
Benchers, though anxious to fulfill his wish, could 
not comply, and he was interred at Kensal Green. 
A little stone at the head of the grave gives his name, 
age and profession, and the day of his death. A 
more pretentious tablet of white marble, containing 
an appropriate inscription, written by his friend Mr. 
Phillimore, stands in the Triforium of the Temple. 
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The New York Bar Association had a hot meeting 
on Tuesday night; the matter of interest growing out 
of a motion that the report of the Judiciary Committee 
be heard at a special meeting, and that reporters of 
the press be excluded therefrom. This report involves 
the connection of Mr. Field with the Erie and Sus- 


quehanna litigation. Mr. Field arose, and after 
insisting that the reporters should not be excluded, 
and that the members of the committee were all his 
personal enemies, he proceeded at length to explain 
and defend his connection with, and proceedings in, 
the matters concerning which he was charged. The 
meeting adjourned without taking further action. 





JURIES AND LIQUOR. 


A great deal has been said and written about the 
beauty and purity of trial by jury ; but while we hap- 
pen to be among the minority, who ;cannot appreci- 
ate its beauty, we do appreciate the absolute necessity 
of impartial purity and strict regularity in jury trials. 
So long as they exist, it is essential to the welfare of 
society and the cause of justice that they should be, 
like Ceesar’ wife, above suspicion. 

An important question in this relation—and one 
which has received much attention from the courts — 
is whether or not the drinking of intoxicating liquors 
by jurors during the trial is or is not a sufficient ground 
to set aside their verdict. Courts seem to have been 
pretty evenly divided on the question — the one side 
holding that, if a juror drink even a small quantity of 
ardent spirits, the verdict must be set aside, and the 
other side holding that only indulgence to such an 
extent as to clearly incapacitate the juror will affect 
the verdict. 

In State v. Baldy, 17 Iowa, 39, after the jury had 
retired in charge of the bailiff, one of them was per- 
mitted to separate from the balance of the jury, for a 
necessary purpose, and while out went to a grocery 
store to purchase some tobacco, and while there drank 
a glass of ale or lager beer, and then returned with 
the bailiff, in whose charge he was while absent, to 
the jury-room. On appeal, the judgment was set aside 
on account of this misconduct of the juror. There 
was no pretense that the juror was intoxicated. The 
court said: ‘‘The parties have a clear right to the 
cool, dispassionate and unbiased judgment of each 
juror applied to the determination of the issue in 
the cause, and the use, in any degree, of that 
which stimulates the passions and has a tendency 
to lessen the soundness of judgment, is itself conclu- 
sive evidence that the party who has the right to the 
exercise of that dispassionate judgment has been pre- 
judiced, in not having it as perfect as it existed in the 
juror when accepted, applied to the determination of 
the cause.” 

In People v. Douglass, 4 Cow. 26, the charge that 
one of the jurors in a capital case drank during the 
trial, was made one of the grounds of setting aside the 
verdict, although the charge was not clearly proved; 
the court remarking, “in a case of life and death the 
question upon the misbehavior of the jury should be 
beyond all doubt.” This rule was recognized in the 
two earlier cases of Bullard v. Shore, 2 Cow. 430, 
and Rose v. Smith, 4 id. 17. So in Brant v. Fowler, 
7 Cow. 562, a verdict was set aside because a juror 
had drunk one-third of a gill of brandy to check a 
diarrhoea. The court said: “ We cannot allow jurors, 
thus of their own head, to drink spirituous liquor 
while engaged in the course of a cause. We are 
satisfied that there has been no mischief, but the rule 
is absolute and does not meddle with consequences.” 
This was, of course, an extreme case, and it was dis- 
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approved of in Wilson v. Abrahams, 1 Hill, 207. In 
that case a juror, before the close of the evidence, 
drank about a half gill of brandy. The court said: 
“Tn civil cases, when the court adjourns for refresh- 
ment, in the progress of the trial, and before the 
cause is finally committed to the jury, it is now the 
usual course to allow the jurors to separate and re- 
turn to their families or boarding-houses for food and 
rest; and, if one of them drink a glass ef spirituous 
liquor while so absent from court, I cannot think it a 
sufficient ground for setting aside the verdict unless 
there is some reason to suppose that the juror drank 
to excess, or at the expense or at the invitation of 
one of the parties.” This case is clearly distinguish- 
able from most of the others we have noticed. 

In Leighton v. Sargeant, 31 N. H. 119, the court 
set aside a verdict because brandy was furnished to 
the jury and drank by several of them, who com- 
plained of slight illness, while deliberating upon the 
cause after retiring to form their verdict. The court 
said: “The quantity drank was probably small, but 
we cannot consent that that fact should make a differ- 
ence. We fully concur in the remarks made by the 


learned judge in People v. Douglass, 4 Cow. 36: ‘It 
will not do to weigh and examine the quantity which 
may have been taken by the jury, nor the effect pro- 


duced.’” So in State v. Bullard, 16 N. H. 139, a 
verdict was set aside because some of the jurors, 
while they were deliberating on their verdict, took a 
little rum for their stomach’s sake. It was not 
claimed that they were intoxicated, but the court 
said: “ We are of the opinion that the use of stimu- 
lating liquors by a jury deliberating upon a verdict in 
2 criminal case, without first showing a case requiring 
such use, and procuring leave of court for that pur- 
pose, is a sufficient cause for setting aside a verdict 
found against the prisoner in such circumstances, 
whether the use was an intemperate one or other- 
wise.” 

In Jones v. State, 13 Tex. 168, the court, after ex- 
amining the authorities, concluded that the weight of 
the authorities was against setting aside a verdict, 
simply because the jury has drunk liquor. But adds, 
“we, however, with due respect for the judges who 
have maintained this doctrine, are constrained to de- 
part from their opinion; and we believe that the view 
they have taken of the effects of ardent spirits on the 
feelings, and also on the mind, has been superficial 
and not at all philosophical. Every day’s experience 
must satisfy us that it is impossible to lay down a 
rule as to how much can be drank without impairing 
the qualification of a juror for discharging the trust 
confided in him. Its effect has been well described 
by Scotland’s most popular bard: — 

“ Inspiring bold John Barleycorn, 
What dangers thou can’st make us scorn ; 


Wi’ tippenny we fear nae evil; 
Wi’ usquebae we'll face the devil.” 


“Yes, it is but too true that it will make a man 





bold and reckless, not only of consequences, person- 
ally, but also of the rights of those whose life and 
most valuable interests, property and reputation, are 
at stake; and its effect is so very different on differ- 
ent men, that it would be dangerous in the extreme 
to attempt to lay down any rule by which it could 
or should be determined whether a juror had drunk 
too much or not; and the only safe rule is to exclude 
it entirely.” 

In State v. Sparrow, 3 Murph. (N. C.) 487, which 
was upon an indictment for murder, the defendant 
moved for a new trial on two grounds, one of which 
was the improper demeanor of the jury during their 
retirement. It appeared that victuals and coffee 
were handed through a window into the jury room, 
and the next morning a vessel was found there 
containing wine. There was no pretense that these 
were furnished either by the State or the prose- 
cutor, and on this ground the court refused a 
new trial. No particular attention was paid in 
the judgments to the wine; nor did the defend- 
ant, so far as appears, urge the drinking of it as 
an especial ground for a new trial. It was treated 
simply as a question ofembracery. In Pope v. State, 
36 Miss. 121, at the suggestion of a juror, who was a 
physician, the bailiff carried brandy, in a bottle, into the 
jury room for another juror who was sick. The sick 
juror drank, but it did not appear that any other juror 
drank. The court refused a new trial on the ground 
“that no effect which could in any way influence 
the verdict, resulted from the introduction of the 
bottle of liquor into the jury room,” or, in other 
words, that as intoxication was not produced, no body 
was injured The court said: “If, indeed, the evi- 
dence closed with the proof of the naked fact that 
ardent spirits, in quantities sufficient to produce in- 
toxication, were conveyed by the officer into the jury 
room, we should feel no hesitation in holding that 
the conviction should be set aside.” So, in Gilmanton 
v. Ham, 38 N. H. 108, one of the jurors, after retiring 
to deliberate, was attacked with the diarrhcea, and was 
in consequence obliged to leave the room several times. 
On a previous attack his physician had prescribed 
brandy and sugar, and he now requested the bailiff to 
procure himsome. A half of a glass full was procured 
and was drunk in the anteroom. This juror had al- 
ready made up his mind as to the verdict and did not 
change it. The court refused to interfere with the 
verdict, the brandy having been taken strictly as medi- 
cine and not as a beverage, and after the juror’s mind 
was made up in the case. 

In Duke of Richmond v. Wise, 1 Ventr. 125, the 
fact of the jury having had wine, it not appearing to 
have been at the expense of a party, was held not to 
be a cause for a new trial. 

In Commonwealth v. Roby, 12 Pick. 496, the jury 
was furnished with crackers, cheese and cider, and, no 
improper conduct being charged, the court refused to 
interfere. Chief Justice Shaw evidently looked upon 
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cider as quite a harmless drink, for he says: “‘ When 
the irregularities consist of doing that which may dis- 
qualify the jurors for proper deliberation and exercise 
of their reason and judgment, as when ardent spirits 
are introduced, then it would be proper to set aside 
the verdict, because no reliance can be placed upon 
its purity or correctness.” 

In Stone v. State, 4 Humph. 27, it was alleged that 
the jury drank ardent spirits at their meals, during 
the progress of the trial, but the court held it innox- 
ious to the prisoner, and thought that such decisions 
as Brant v. Fowler, was “more a matter of amuse- 
ment than serious reflection.” 

In Rowe v. State, 11 Humph. 491, the jury partook 
of intoxicating liquor during the trial, but not to 
excess, nor so as to disqualify them ; and, on the au- 
thority of Stone v. State, the verdict was sustained. 

In Davis v. People, 19 Ill. 74, a portion of the ju- 
rors, after they were sworn, and before the entire panel 
was made up, went to a grocery and drank spirituous 
liquor; the court thought it should not vitiate the ver- 
dict. The question was disposed of in less than a 
half dozen lines, and the verdict was reversed on 
other grounds. 

In Purinton v. Humphries, 6 Greenl. 379, refresh- 
ments, with ardent spirits, were furnished the jury, 
but it was not intimated that any one of them was in 
the least degree intoxicated. The court, refusing to 
set aside the verdict, said: “If ardent spirits consti- 
tute part of the refreshments and appear to have oper- 
ated upon any juror so far as to impair his reasoning 
powers, inflame his passions or have any improper 
influence upon his opinion, the verdict would proba- 
bly be set aside.” This decision was followed in 
Thompson's Case, 8 Grat. 637, in preference to the 

« New York doctrine. 

So, in State v. Upton, 20 Mo. 397, it was held that 
a verdict will not be set aside because the jury used 
intoxicating liquor in their retirement, unless it ap- 
pears that it was supplied from an improper source or 
affected the verdict; but the court said: “In conse- 
quence of the want of convenience for holding the 
sessions of the courts in many counties of the State, 
we have never lent a willing ear to objections against 
verdicts growing out of irregularities in the conduct 
of jurors, unless such irregularities affect the verdict 
or were induced by means employed by the party 
obtaining it.” How much this accommodating spirit 
had to do with the decision may be imagined. 

In United States v. Gilbert, 2 Sumn. 83, which was 
an indictment for robbery on the high seas, one of the 
jurors, who was unwell, drank a glass of brandy and 
water, and it appearing that the prisoner’s counsel had 
consented, in open court, that those jurors whose 
health might require it, should be permitted to drink 
ardent spirits, the verdict was sustained. 

The most recent decision that has come to our 
notice is that of Ryan v. Harrow,1 Am. Rep. 302 
(27 Lowa, 494), in which after a very able examina- 





tion of the question the court held, that any indul- 
gence in intoxicating liquor after the jury had 
retired to deliberate is sufficient to impeach their 
verdict. And this seems to us to be the rule best 
fortified by reason and principle. All the cases admit 
that, if a juror becomes intoxicated, the verdict should 
be set aside. Now if all men were affected alike by 
liquor, and we had an absolute standard as to how 
much would cloud a man’s reason and judgment, then 


‘HK would be safe and consistent to say, that unless 


that amount had been drunk, the verdict should 
stand; but it is a well-known fact that different men 
are differently affected by stimulants, and that even 
the same man may be differently affected at different 
times, owing to different conditions of his system. 
It cannot, therefore, be said with certainty, that even 
one dram taken by a juror has not had its effect upon 
his mind and judgment, and, therefore, upon the 
verdict. Especially in criminal cases, where the life 
or liberty of a citizen is at stake, ought the total 
abstinence of the jury to be held requisite to the 
validity of the verdict. The court should be abso- 
lutely certain that the prisoner has the benefit of the 
cool, dispassionate deliberation, and the honest exer- 
cise of the reason of each juror, and not undertake to 
determine the limit to which a juror may indulge in 
stimulants without affecting his judgment. 
_——_—-©<> o ——__—_ 
CURRENT TOPICS. 

A striking coincidence has come to our notice in 
relation of a couple of sections in the California Code 
of Civil Procedure and m the new revision of our 
State statutes. In the summer of 1871, one of our 
State revisers prepared two sections settling the 
vexed question, when the statute of limitations runs 
against an action to redeem.a mortgage. They were 
prepared after a careful examination of the English 
statute and the statutes of several of the States, but 
were entirely original, having only a slight resem- 
blance to the statutes elsewhere. They appeared in 
the first pamphlet of the revisers as sections 372 and 
373. Now, it so happens, that these two sections 
appear in the California Code of Civil Procedure as 
sections 346 and 347, verbatim, except that “five 
years” are substituted for “twenty years.’ The 
printed pamphlet of the revisers was not received 
from the printers until February 17, 1872, while the 
California act was passed March 11, 1872. The New 
York revisers had never seen even a draft of the 
California code, and the pamphlet could not have 
reached the Pacific slope more than a week befare 
the passage of the code. 


Were any evidence needed of the value of legal 
organizations, both to the profession and to the pub- 
lic, none better could be had than the results of the 
Bar Association of New York. Scarcely two years 
in existence, it has made a strong impression on both 
the judiciary and jurisprudence of the State. Through 
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its influence and concerted action, three justices of 
the higher courts — whose names and deeds have 
brought dishonor upon us— have been relegated to 
private life, and a fourth is in process of trial; it has 
exerted a strong, if not controlling, influence on the 
selection of their successors; it has defeated a series 
of amendments to the code, alike inexpedient and in- 
iquitous, and has besides made a decidedly healthy 
impression on much of the general legislation of the 
State. We speak only of the outside, palpable work 
of the Association ; what it has done for its members, 
or for the whole profession, in lifting it, in upholding 
some of its best traditions, in making vital its ethics, 
cannot be gauged, but can be guessed. While the 
“close corporation” feature of the Bar Association 
may seem, and be, objectionable, it is infinitely better 
than no association. Did the Bars of the other cities 
of the State, and of the country — for it is not a State 
question only — display the same interest for matters 
beyond the mere question of personal business and 
dollars, State organizations and a National organiza- 
tion might, and wou!d result, which would have 
an abiding and beneficial influence not only on the 
legislation and judiciary, but upon the honor, the dig- 
nity, and the welfare of the entire profession. 


A scheme of legal education has been devised, after 
careful consideration, by the English Council of legal 
education which it is thought highly probable the 
Inns of Court will accept and carry into speedy opera- 
tion. Its outline is as follows: No student shall be 
called to the bar until he has passed an examination 
both in Roman law and in the leading branches of 
English law. It is also proposed that for a payment 
of ten guineas a year the student shall be admitted to 
all the lectures and all the private classes of a set of 
professors and tutors who are to be appointed to teach 
the different subjects in which the examination is to 
be. The examination will be compulsory but the at- 
tendance at the lectures will be voluntary. Students 
are to be recommended, but not compelled, to attend 
the chambers of practicing barristers. The professors 
and tutors are to hold office for three years and are 
not to be appointed for more than two terms. The 
Pall Mall Gazette considers the scheme as “ one of the 
wisest steps ever yet taken by the profession, and to 
be at once and in the very best sense of each word, 
as liberal and as conservative a measure as could be 
desired,” and adds: “It will tend most powerfully to 
the steady and systematic improvement of the law 
itself. It will strengthen the moral and intellectual 
influence of the law as a subject of study. It will for- 
tify the position of the bar as the chosen profession of 
educated and cultivated men. Henceforth it may be 
said with truth that no man can call himself a barris- 
ter who is not a man of high and careful education, 
and who has not given distinct proof of that fact by 
passing a severe examination in the leading branches 
of his profession.” 





The subject of codification has again cropped out 
as one of the interesting topics of the times in Eng- 
land. This renewed interest is probably largely due 
to the recent speech of the attorney-general. The 
latest contribution to the subject is an address of Mr. 
J. Fitzjames Stephens, Q. C., late legal member of 
Council in India. He gave a history of codification 
in India, and an account of the practical workings of 
the codes there, with the bearings of the Indian ex- 
perience on codification in England. He remarked 
that Indian experience showed pretty clearly what, 
in practice, was meant by codification — the expres- 
sion in plain words, and the perspicuous arrangement 
of actual law, of rules drawn up for practical purposes 
by the light of common experience ; and this was as 
easy as any other sort of skilled labor. The Indian 
Penal Code, drawn up by Lord Macaulay and his 
associates, contained, in 511 sections, nearly the 
whole criminal law of the empire, and although it 
had been in use for eleven years by a large number 
of unprofessional judges, so well was it understood 
and so successfully administered that hardly any 
amendments, additions or explanations had been re- 
quired. He thought that comparing it with English 
criminal law was like comparing cosmos with chaos. 
The real obstacle in the way of codification, as Mr. 
Stephens explained, and as we, in this State, have, by 
experience, found out, is not in the preparation, the 
drafting, but in the adoption. The legislative body 
wants to discuss and amend and patch the work 
when propounded, as they discuss and amend and 
patch other bills. Mr. Stephens very forcibly says: 
“A popular assembly might as well try to paint a 
picture.” 


“The Fight of a Man with a Railroad” is the title of . 
an article in the December Atlantic, in which Mr. 
Coleman gives his impressions of railroads in general, 
and of his litigation with the New York and New 


Haven railroad in particular. The gist of the con- 
troversy was this: Mr. Coleman, holding a coupon 
ticket from New Haven to New York, undertook to 
use it from New York to New Haven, on the theory 
that it represented a certain amount of money paid 
to the railroad for a certain amount of service, and 
that it mattered not whether his “face was turned 
east or west.” The conductor refused to receive the 
ticket as satisfaction of fare, and proceeded to eject 
Mr. Coleman by the aid of sundry brakemen, etc. 
Mr. Coleman, with faith in what he took to be his 
rights, declined to be ejected and was seriously in- 
jured in the operation. After three or four trials and 
retrials, he got a verdict of $3,500, which the Supreme 
Judicial court of Massachusetts refused to set aside. 
This verdict was probably sustained on the ground, 
that unnecessary force and violence had been used in 
the ejection, but as there is no report of the case we 
cannot speak of a certainty. From the analysis of 
the decisions given in the Law Jovrnat last week, 
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however, it seems clear that the law as to the right to 
ride “ backward ” on the ticket was against Mr. Cole- 
man. But it seems to us that the railroads have the 
law all in their own hands — that the courts have not 
held evenly the balance between the people and the 
corporation. A railroad company, on the theory that 
it is for the public’s use and benefit, may take a man’s 
house and lands against his will, and yet may eject 
that man from its cars if he happen to violate almost 
any arbitrary rule that it may see fit to adopt. 
For instance — and it is not an imaginary one —a 
man wishes to go from New York to Philadelphia. 
He buys his ticket and gets aboard the train, leaving 
Jersey City for Washington at one p.m. After the 
departure of the train the conductor informs him 
that he has orders not to take, on that train, any but 
through passengers, and ejects him, although the 
train actually stops at Philadelphia every day. Now, 
so far have the courts carried this judge-made law — 
for it is nothing else —that the company would be 
held justified. Practically, the road may make any 
rule it pleases, and if a passenger breaks it he may be 
ejected. It is surely time that legislatures turned 
their attention to the matter and gave the people an 
equivalent for the burdens and sacrifices these corpora- 
tions impose upon them. 


In the death of Thomas A. Johnson, which occurred 
at Corning, on Thursday evening, the 5th inst., the 
State has lost the oldest and one of the ablest of its 
supreme court justices. Judge Johnson was elected 
as a justice for the seventh judicial district in 1847, 
and has continued to occupy that position until his 
death. In 1870 he was designated by Governor Hoff- 
man as one of the general term judges of the fourth 
department. The simple fact that, for twenty-five 
years, he received the confidence and suffrages of the 
people is the best evidence of his ability and integ- 
rity. By the profession of the seventh district, who 
knew him best, he was particularly honored for the 
vigor and clearness of his intellect, the extent of his 
legal acquisit hs the justness of his judgment and 
the purity and benevolence of his heart. The bars 
of Auburn and Rochester, and other cities and counties 
of the district, have held memorial meetings. The 
remains of the dead judge were buried on Monday. 


The ceremonies attending the formal unveiling of 
the statue of the late Chief Justice Taney, erected 
by Maryland, his native State, took place at the State 
capitol on Tuesday last. 8. Teakle Wallis deliyered 
a brief eulogy on the deceased jurist. The statue 
was executed by the sculptor Reinhart, and was cast 
at the royal foundry in Munich. It is of bronze, 
heroic size, and represents the chief justice in his 
robes of office. Many distinguished persons attended 
the ceremonies. 





NOTES OF CASES. 


The case of Fletcher v. Rylands, 14 W. R. 739; L. 
R., 3 H. L. 330, clearly and finally settled the liability 
of persons who, for their own purposes, collect upon 
their land a body of water, which thence finds its 
way into and floods the land or mines of adjacent 
owners. The present case of Smith v. Fletcher, exr., 
20 W. R. 987, extends that liability to persons who, 
by their operations, create in their lands hollows 
which (without their designing it) naturally collect 
water from the neighborhood, and by ponding it up 
or giving it a new direction, do the like injury to 
neighboring owners. The conclusion seems to follow 
irresistibly from the premises which justified the con- 
clusion in Fletcher v. Rylands. The case that seemed 
in contradiction to this conclusion was Smith v. Ken- 
rick, 7 C. B. 515; in that case the water which did 
the mischief was not collected by the defendant ; the 
flooding happened in consequence of his having, in 
the course of mining, struck into hollows where the 
water was impounded, and the water came thence in 
its natural course into his own and thence into his 
neighbor’s mines. He could scarcely be said to have 
brought the water; rather he could not keep it away. 
—Sol. Jour. 


James v. Jenkins, 6 Am. Rep. 300, is another con- 
tribution to the question, whether if a man have a 
house with windows looking upon his own vacant 
land, and sell the house without the land, the pur- 
chaser will have an easement of light and air on the 
latter. This question was discussed at some length 
ante, page 234. In the case mentioned the court of 
appeals of Maryland held, that by the grant of a lot 
and all the rights, “privileges, appurtenances, and 
advantages to the same, belonging or in any wise 
appertaining, is passed the easement of light and air 
as to windows previously opened toward another lot 
of the grantor. Nicholas v. Chamberlain, Cro. Jac. 
121, is the leading authority on the same side of the 
question, and it has been frequently followed in this 
country, but some of the courts have declined to 
adoptit. Among the leading cases opposed to it is 
Mullin v. Stricken, 2 Am. Rep. 379; 19 Ohio St. 533. 


In McClary v. Lowell, 44 Vt. 16, the court held 
that a journey on Snnday to visit one’s children is 
not a violation of the law against traveling on Sun- 
day, except in cases of necessity or charity, and 
would not, therefore, debar a recovery for injuries 
received from defects in the highway. The court 
did not, of course, pass upon the right of recovery had 
the traveling been illegal. But, in Cratty v. City of 
Bangor, 2 Am. Rep. 56 (57 Me. 423), the court ex- 
pressly held that traveling on Sunday, unless in the 
excepted cases, was such a violation of law as to 
prevent a recovery for injuries so received. 
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THE OLD JUDGE AND THE NEW. 


The retirement of Mr. Justice Nelson carries one’s 
memory back a half century to men and things which 
have nearly all passed away. Under what was then 
the ‘“‘new constitution,” he was appointed on 2ist 
April, 1823 to be circuit judge of the sixth judicial dis- 
trict. He was then but thirty years of age. The con- 
stitution of 1821 had just gone into effect, and under 
it the State was divided into eight circuits. The duties 
of the circuit judges were nearly identical with those 
of our present supreme court judges not on the general 
term bench. Among those appointed at the same 
time, to be circuit judges, were Ogden Edwards, Samuel 
R. Betts, William A. Duer, Reuben H. Walworth, 
Enos T. Throop, afterward governor, and Nathan 
Williams. John Savage was at the same time uppoint- 
ed chief justice of the supreme court. Mr. Nelson 
remained on circuit until February, 1831, when Gover- 
nor Throop, his former co-laborer, appointed him to 
the supreme bench to take the place of Wm. L. Marcy, 
who had resigned to take the governor’schair. In 1837 
Mr. Nelson succeeded Savage as chief justice, his asso- 
ciates being Esek Cowen and Green C. Bronson. Of 
all the circuit or supreme court judges who took office 
with him he alone survives. Indeed, nearly or quite 
all who held judicial positions during the twenty-two 
years of his service are dead, as are all those whom he 
found on the bench of the United States supreme 
court when, in 1845, he was appointed to that position. 

The Cooperstown Journal, printed at the home of 
Judge Nelson, says, speaking of the resignation: ‘‘ And 
thus closes a most remarkable and highly honorable 
and distinguished judicial career, covering a period of 
half acentury. As to point of time and constant ser- 
vice, it is without precedent in this country or Eng- 
land, and we doubt whether it has a parallel in the 
history of jurisprudence. Lord Mansfield served 32 
years and Lord Eldon 28 years, and they were longest 
on the bench of Great Britain; Chief Justice Marshall 
was 34 years on the bench, Chief Justice Taney 30 years, 
Mr. Justice Story 34 years, and Chancellor Kent about 
25 years, and of the distinguished judges of this 
country they longest held judicial positions. * * * 

The judge has with slight exception always enjoyed 
robast health, and has never been absent from duty 
at the State or Cnited States courts but one term, that 
of last year. At the closing session of the grand high 
commission in the spring of ’71, which had lasted sev- 
enty days, and was not only of vast importance but at 
times very laborious, Judge Nelson took a severe cold 
from sitting several hours in a room not sufficiently 
warmed, and after his return home was for several 
months confined to his house from its effects. From 
this he recovered, and for the past six months has en- 
joyed very comfortable health, while his mind has re- 
tained all its wonted force and vigor. 

There has been a strong desire on the part of many 
of his friends and admirers, in the legal profession, that 
Judge Nelson should remain on the bench a few 
months longer, that his half century of service might 
be fully rounded out; it had even come/to his knowl- 
edge indirectly what we heard spoken of in Albany 
last spring, and quite recently, that it was in contem- 
plation by leading members of the bar in New York 
and other parts of the State to celebrate that event in 
a becoming manuer, showing their high appreciation 
of him as aman and of his‘eminent services as a judge; 
but when it appeared.evident to him that he could not 





goto Washington this winter and discharge the full 
duties of his office without running the risk of serious- 
ly jeopardizing his health, although still able to do all 
ordinary chambers work, his strong sense of justice 
and duty impelled him to the course he has taken, 
feeling, as he unselfishly remarked, that with so much 
business pressing upon it, the court needed the pres- 
ence of an active working member in his place. Judge 
N. completed his judicial labors the week of his resig- 
nation by deciding an important and final motion on 
the taxation of costs, amount claimed about $40,000, 
in a famous suit which had been in the courts during 
half the long time he has been on the bench — the “ hook 
headed spike case,’’ Troy iron and nail factory (Bur- 
den & Co.) vs. Erastus Corning and others. The mo- 
tion was heard last spring, and the examination of 
voluminous papers took time and involved consider- 
able labor. 

Judge Nelson reached the advanced age of 80 years 
on the 10th of last month, and his friends throughout 
the country will be glad to learn that recent published 
reports in regard to his feeble health, etc., have no real 
foundation. We cherish the hope that for years to 
come “the first citizen of Cooperstown ’’ may live, the 
pride and the wise counselor, as in many years past, of 
his fellow citizens. His massive frame and strong mind 
and cheerful temperament aH give promise of a long 
and useful life. There is no question that we should 
have hailed him “ chief justice ’’ at the death of Judge 
Taney, had the administration continued in demo- 
cratic hands. Under the law of 1869 he now retires on 
full pay, well deserved by one who has so faithfully 
served his country on comparatively small salaries 
during the space of five decades.”’ 


The Hon. Ward Hunt, the successor of Mr. Justice 
Nelson on the supreme bench of the United States, 
was born at Utica on the fourteenth day of June, 1810. 
His father, Montgomery Hunt, was, for many years, 
cashier of the old Bank of Utica. 

Mr. Hunt’s preparatory education was obtained at 
Oxford Academy and at Geneva Academy, at both of 
which schools he had for a classmate the Hon. Horatio 
Seymour, who has ever since been his near neighbor 
and personal friend. He entered Union College and 
graduated in 1828. He then attended the law school 
of Judge James Gould at Litchfield, Conn., then the 
most flourishing.sehool of the in the country. 
After completitfg the course there, he re ed to Utica 
and entered‘ the office of the late Hira io, then a 
lawyer.of high rank, and since one lest of our 
judges. In 1831, having just reached*his majority, he 
was admitted to the bar as an attorney and solicitor, 
and spent the ensuing winter in New Orleans in the 
‘pursuit of health. Soon after his return, he entered 
‘into copartnership with his fcrmer instructor, Judge 
Denio, and rapidly won his way to a lucrative practice 
and the confidence of a large number of clients. He 
was afterward a candidate for the supreme court, but 
having excited the hostility of the Irish by his success- 
ful defense of a ceman charged with the murder of 
an Irishman, he/ailed to secure the election. 

Mr. Hunt was associated at different times as part- 
ner with tHe late Benjamin F. Cooper, Wm. L. Wal- 
radt, M omery H. Throop now of New York, and 
one of the commissioners to revise the statute law of 
the State, and Daniel Waterman, Jr. 

Mr. Hunt’s earlier political associations were with 
the old democratic party of which General Jackson 
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was then the presidential candidate, and in 1838 he was 
elected by that party to the assembly. He afterward 
became a “free soiler’’ and an active partizan of Mr. 
Van Buren in his contest for the presidency. This 
course placed him in direct antagonism to many of his 
old associates, and especially to that branch of the 
democracy known as ‘“hunkers;” so that when in 
1853 he was nominated for the office of justice of the 
supreme court of the State, he failed tc receive their 
support and was defeated. On the organization of the 
republican party he joined it and gave it his zealous 
support. In 1865 he was made its candidate for the 
court of appeals bench, and was elected by a majority 
exceeding 31,000 votes. This position he filled with 
great ability until the reorganization of the court under 
the amended constitution, when he became a member 
of the commission of appeals. Judge Hunt has a pref- 
erence for the bench and has, moreover, what is usu- 
ally termed a “judicial mind.’’ Neither a Marshall in 
intellect nor a Kent in legal knowledge, he has both in 
a greater degree then usually falls to the lot of judges. 
Judge Hunt was twice married. His first wife was a 
daughter of the late Chief Justice Savage, and a lady 
of great personal worth. By this marriage he had 
three children. In 1853, after having remained a wid- 
ower for eight years, he married a daughter of the late 
James Taylor, for many years cashier of the Com- 
mercial Bank of Albany. 


i> 6 
RULE XII IN ADMIRALTY. 


UNITED STATES DISTRICT COURT. 
WICKES v. THE STEAMSHIP CIRCASSIAN, HER TACKLE, ETC. 


Where necessaries are furnished to a vessel in the port or 
State where she belongs, the general maritime law does 
not give to the party furnishing them a lien on the vessel 
herself for his security. 

The history of the 12th Rule in Admiralty, given, and the 
decisions under it explained. 

The amend h Rule of May 6, 1872, which provides that 
“in all suits by material-men, for supplies or repairs, or 
other necessaries, the libellant may proceed nst the 
ship and freight in rem, or against the master or owner 
alone in personam,”’ does not apply to suits brought, or to 
supplies, etc., furnished, before that date. 

The purport of the rule is to provide that, in every case of 
a contract for ey etc., to a vessel, domestic or for- 

, being a maritime contract, made after the rule takes 


ei, 

effect, process in rem against the vessel, or in personam 
against her master or owner, may optionally be resorted 
to where a suitis required to enforce the contract. 


BLatTcHFORD, J. This libel is filed to recover 
against the steamship Circassian the sum of $3,936 for 
coal and wood furnished to her at New York, in Octo- 
ber, 1866, she being then a domestic vessel, owned in 
New York, and bound ona voyage to Europe. The 
supplies were furnished by the firm of C. H. Bass & 
Co., who have assigned their claim to the libellant. 
The debt was contracted at the request of the agent 
of the vessel; the supplies were put on board of the 
vessel, and receipted for by the master; they were 
proper supplies for her intended voyage, and the evi- 
dence shows that credit was, in fact, given to the ves- 
sel, because of the want of pecuniary responsibility of 
the owner of the vessel. The libellants supposed at 
the time that the statute of New York would give 
them alien which they could enforce by proceedings 
in rem against the vessel, according to the mode pre- 
scribed by that statute. The libel alleges that the 
claim is, by the maritime law, a lien on the vessel, and 
also that it was, at the time the supplies were furnished, 
and now is, a lien on the vessel by the law of the State 
of New York. 





After the decision in the case of The General Smith, 
4 Wheat. 438, in 1819, it was no longer open to ques- 
tion in the courts of the United States that, where 
necessaries are furnished to a vessel in the port or 
State where she belongs, the general maritime law does 
not give to the party furnishing them a lien on the 
vessel herself for his security. The point arose 
directly in that case, and was necessarily decided. 
The vessel was owned in Baltimore, Maryland, and the 
supplies were furnished to her at Baltimore. The 
supreme court held that there was no lien by the law 
of Maryland. This being so, there was no lien at all, 
and no foundation for the suit, which was one in rem, 
unless there was a lien by the general maritime law. 
The supreme court decided that there was no lien by 
the general maritime law. This decision has been 
recognized as a correct one in numerous cases since, 
which have come before the supreme court, to and 
including the case of The Kalorama, 10 Wall. 204, 208, 
211, at the December term, 1869, in which last case it is 
said that ‘‘ the question was put at rest’’ by the decis- 
ion in the case of The General Smith. It had become 
a rule of property, established for nearly fifty years, 
when the supplies in the present case were furnished. 

In the opinion of the court, in the case of The Gen- 
eral Smith, it was remarked that, “in respect to repairs 
and necessaries in the port or State to which the ship 
belongs the case is governed altogether by the munici- 
pal law of that State, and no lien is implied unless 
it is recognized by that law.” This remark was under- 
stood to suggest that, where the municipal law of the 
State gave or recognized the lien, it would be enforced 
in the admiralty court. Accordingly, in the case of 
Peyroux v. Howard, 7 Pet. 324, in 1833, it was held that 
the district court had jurisdiction of a suit in rem 
against a vessel for materials supplied and work per- 
formed, in repairing her at New Orleans, on the 
ground that the contract was a maritime contract, that 
the service was to be performed within the ebb and 
flow of the tide, and, therefore, within the jurisdiction 
of the admiralty, and that the local law of Louisiana 
gave a lien in the case. 

In Steamboat Orleans v. Phebus, 11 Pet. 175, in 1837, 
it was stated that the decision in Peyroux v. Howard 
proceeded on the ground that, where the contract was 
a maritime one and the State law gave a lien, the a4- 
miralty had, in the first place, jurisdiction of the con- 
tract as a maritime one, and then, finding that the 
lien had, by the State law, attached, would enforce 
such lien according to the mode of administering reme- 
dies in the admiralty. The jurisdiction of the admi- 
ralty was regarded as vesting under the laws of the 
United States, and not under the local law of the State, 
the latter law only conferring the right to a lien which 
the admiralty, having jurisdiction of the maritime 
contract, would enforce by the appropriate admiralty 
remedy. Accordingly, the court decided that the 
admiralty court had no jurisdiction of a suit in rem 
against a vessel, to recover a claim by a master for his 
wages, as master, and for necessaries advanced by him 
to the vessel, while he acted as master, because the 
services and disbursements were not maritime, and 
that it made no difference that a lien was given by the 
local law, so long as the contract was not maritime. 

Following out these principles, it was stated by the 
supreme court, in People’s Ferry Co. v. Beers, 20 How. 
393, 402, in 1857, that it had never sanctioned the doc- 
trine that admiralty jurisdiction in rem existed against 
a vessel, to enforce a carpenter’s bill for work and 
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materials furnished in constructing the vessel, because 
a lien had been created by the local law of the State 
where the vessel was built. At the December term, 1844, 
the supreme court, in the exercise of what it regarded 
as the authority given to it by the sixth section of the 
act of August 23, 1842 (5 U. S. Statutes at Large, 518), 
to prescribe and regulate the forms of process and the 
forms and modes of framing proceedings and pleadings, 
and generally the forms and modes of proceeding to 
obtain relief, and generally to regulate the whole prac- 
tice in suits of admiralty in the Federal courts, pro- 
mulgated the following rule, to take effect from the lst 
of September, 1845, as a rule for the regulation and 
government of the practice of the circuit and district 
courts of the United States in suits in admiralty on 
the instance side of the courts: ‘‘ Rule 12. In all suits 
by material-men for supplies or repairs, or other neces- 
saries, for a foreign ship, or for a ship in a foreign 
port, the libellant may proceed against the ship and 
freight in rem, or against the master or owner alone in 
personam. And the like proceeding in rem shall apply 
to cases of domestic ships, where, by the local law, a 
lien is given to material-men for supplies, repairs or 
other necessaries.”” This rule recognized, in regard to 
domestic vessels, the principles as to liens which the 
supreme court understood to be recognized by the 
cases of The General Smith, Peyroux v. Howard, and 
Steamboat Orleans v. Phebus, and established no new 
rule of practice. Those principles were, that where 
repairs were made or necessaries were furnished toa 
vessel in the port or State to which she belonged, the 
case was governed by the local law of the State, and no 
lien was implied unless it was recognized by that law; 
but that, if the local law gave the lien, it might be 
enforced in admiralty. The supreme court stated the 
principles in those terms, in 1847, in New Jersey Steam 
Navigation Co. v. Merchants’ Bank, 6 How. 344, 391. 

At the December term, in 1858, in Allen v. Newberry, 
21 How. 244, the supreme court held that the district 
court for Wisconsin had no jurisdiction of a libel in 
rem against a vessel for the loss of goods shipped on 
board of the vessel at one port in Wisconsin, to be 
delivered at another port in Wisconsin, and, at the 
same term, in Maguire v. Card, id. 248, it held that 
the district court for California had no jurisdiction of 
a suit in rem against a vessel to recover for coal fur- 
nished to it in California, it being engaged in trade 
exclusively within California, although a lien for the 
coal was then given by local law of California. The 
court then proceeded, at the same term, to repeal the 
twelfth rule of December term, 1844, and to substitute 
in its place the following rule of practice, to take effect 
from May 1, 1859: “In all suits by material-men for 
supplies or repairs, or other necessaries, for a foreign 
ship, or for a ship in a foreign port, the libellant may 
proceed against the ship and freight in rem or against 
the master or owner alone in personam. And the 
like proceeding in personam, but not in rem, shall apply 
to cases of domestic ships, for supplies, repairs or 
other necessaries.”” The first sentence of the new rule 
was in the same words as the first sentence of the old 
rule. The second sentence of the old rule read as fol- 
lows: 

“ And the like proceeding in rem shall apply to cases 
of domestic ships, where, by the local law, alien is given 
to material-men for supplies, repairs, or other necessa- 
ries.” The words in italics in the old rule were 
omitted in enacting the new rule, and the words in 
italics in the new rule were inserted in enacting that 








rule. By the new rule, the court intended to provide, 
and did provide, that a proceeding in rem should not 
be allowed in the admiralty against a domestic ship, 
for supplies, repairs, or other necessaries, furnished to 
her, even though a lien on the vessel was given there- 
for to the material-man by the local law. The right 
to proceed in rem against the vessel in the admiralty, 
in the case of Maguire v. Card, was given by the letter 
of the old rule, then in force, but the court held that 
it did not extend to a contract growing out of the 
purely internal commerce of a State, and not extending 
to or affecting other States or foreign countries. It 
also said, in its opinion in the case, referring to the 
new twelfth rule, that it had provided, by that rule, 
for leaving all liens which depended on the State laws 
and did not arise out of maritime contracts, to be en- 
forced by the State courts. 

The purport and meaning of the new twelfth rule 
were explained by the supreme court in the case of 
The St. Lawrence, 1 Black, 522, in 1861. The case was 
one of supplies furnished to a domestic vessel, at New 
York, in regard to which a lien on the vessel had been 
acquired under the local law, and a suit in rem, to en- 
force the lien, had been brought in the district court, 
against the vessel, before the new twelfth rule took 
effect. The supreme court held that the libellant was 
entitled to a decree. It upheld the jurisdiction of the 
admiralty to enforce such a lien, founded on a mari- 
time contract, even though the lien was created by the 
local law, and did not exist as a maritime lien. It 
stated that the alteration in the twelfth rule applied 
altogether to the process to be used, and had no relation 
to the question of jurisdiction; that; in reference to 
the enforcement of a maritime contract, justiciable in 
the admiralty, congress, and the supreme court, by 
authority of congress, had a right to prescribe whether 
the jurisdiction should be exercised by an attachment 
of property, or merely by a suit against a person, or by 
both; that the contract, if maritime, was equally 
within the jurisdiction of a court of admiralty, whether 
process against the vessel were issued, because the sup- 
plies were presumed to be furnished on her credit, 
under the code, or because a lien on the vessel there- 
for was given by tha local law, or whether only 
process against the person were issued, because 
the supplies were presumed, by the maritime code, 
to be furnished on the personal credit of the master 
or owner of the vessel, and no lien therefor was given 
by the local law: that the old twelfth rule, as well as 
the new twelfth rule, was merely ‘‘a rule of practice; ”’ 
that a lien given by a State law was enforced in the 
admiralty, not asa right which the admiralty court was 
bound to carry into execution on the application of 
the party, but as a discretionary power; and that the 
repeal of the old twelfth rule proceeded on the ground 
that it was not convenient or practicable for the ad- 
miralty court to enforce liens which rested on the local 
law for their support. The oid twelfth rule was held 
to apply to cases commenced before the new twelfth 
rule took effect, and the new twelfth rule was held not 
to apply to such cases. . 

At the December term, 1866, the supreme court, in 
The Moses Taylor, 4 Wall. 411, had under considera- 
tion a statute of the State of California, which made a 
vessel liable for services, supplies, materials, and some 
other matters of contract, and sundry torts, and con- 
stituted such causes of action liens on the vessel, and 
authorized actions for such causes to be brought 
directly against the vessel, by name, with an attach- 
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ment of her, and, if a judgment should be recovered, 
a sale of her. to satisfy the judgment. The court held 
that such statute, to the extent in which it authorized 
actions in rem against vessels for causes of action cog- 
nizable in the admiralty, invested the courts of Cali- 
fornia with admiralty jurisdiction ; that the cognizance 
by the Federal courts of civil causes of admiralty and 
maritime jurisdiction had been made exclusive by 
congress; and that the State court of California had 
no jurisdiction of a proceeding in rem against a vessel, 
under such statute, for a breach of a contract by her 
owner to transport a passenger from New York to San 
Francisco. 

In the case of The Hine v. Trevor, at the same term, 
4 Wall. 555, the supreme court had under considera- 
tion a statute of Iowa, which gave a lien on a vessel 
for injury to property by such vessel. and authorized 
the seizure and sale of the vessel therefor, without any 
process against her owner or master. It held thata 
State court of Iowa had no jurisdiction, under that 
statute, of such direct proceeding against a vessel for 
such a cause of action, for the reason that the cause of 
action was one of admiralty cognizance, and within 
the exclusive jurisdiction of the admiralty courts of 
the United States. 

In March, 1868, the court of appeals of this State, in 
the case of In re Steamboat Josephine, 39 N. Y. 19, fol- 
lowing the two decisions in 4 Wallace, held that a pro- 
ceeding against a vessel, by name, in a State court of 
New York, under the New York statute of April 24, 
1862 (Laws of 1862, chap. 482), on a lien given by such 
statute for supplies furnished to the vessel, was void 
for want of jurisdiction, because exclusive cognizance 
of such a proceeding belonged to the district court of 
the United States, the contract being a maritime one. 
This view was reiterated by the same court, in Brook- 
man v. Hamill, in May, 1871, 43 N. Y. 554. 

Judge Rapallo, in delivering the opinion of the court 
in that case, says, with great accuracy: ‘‘ Although our 
courts of admiralty may not recognize the lien of ma- 
terial-men for supplies to domestic vessels, not deem- 
ing the credit given to the vessel, they have retained 
jurisdiction over the subject of these claims, and what- 
ever restrictions now exist as to the remedy are self- 
imposed by our own courts, and do not arise from any 
lack of jurisdiction overthe subject. In view of the doc- 
trine of the case of The St. Lawrence I can see no want 
of power in the supreme court, should it see fit so to 
do, to restore the rule of 1844, or to allow a remedy in 
rem to material-men in all cases. * * * And, if the 
necessities of commerce require that, in this country, 
there should be a remedy in rem in all cases of material- 
men, it is much more appropriate that it should be ad- 
ministered by the courts of admiralty, than under the 
laws which may, from time to time, be in force in the 
several States, especially in respect to vessels not en- 
gaged exclusively in the internal commerce of a State, 
but which may be subject to liabilities incurred in dif- 
ferent States, or in foreign countries, in favor of per- 
sons other than the attaching creditor.” 

In this state of the decisions, the supreme court, on 
the 6th of May, 1872, amended the twelfth rule so as 
to make it read as follows: ‘‘In all suits by material- 
men, for supplies or repairs, or other necessaries, the 
libellant may proceed against the ship and freight in 
rem, or against the master or owner alone in personam.”’ 
The twelfth rule of May 1, 1859, which was so amended, 
read thus: ‘In all suits by material-men for supplies 
or repairs, or other necessaries for a foreign ship or for 
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@ ship in a foreign port, the libellant may proceed 
against the ship and freight in rem, or against the mas- 
ter or owner alone in personam. And the like proceed- 
ing in personam, but not in rem, shall apply to cases of 
domestic ships, for supplies, repairs, or other necessa- 
ries.”. The words in italics above, in the rule of 1859, 
were stricken out, and that was the only change made 
to arrive at the rule of 1872. 

What is the meaning and effect of the rule of 1872? 
The rule of 1859, recognizing the law of the courts of 
the United States as to maritime liens for supplies, etc., 
gave process in rem or in personam, optionally, in case 
of supplies, etc., to a foreign ship, or a ship in a foreign 
port; and gave process in personam, but not in rem, in 
case of supplies, etc., to a domestic ship. Jurisdiction 
of all contracts for such supplies, etc., belongs to courts 
of admiralty of the United States, under the constitu- 
tion and statutes, because such contracts are contracts 
of admiralty and maritime jurisdiction, but process in 
rem was allowed, by the rule of 1859, only in the case 
of a foreign ship, and was refused in the case of a 
domestic ship. The rule of 1872 provides, and was 
intended to provide, that, in every case of a contract 
for supplies, etc., to a vessel, domestic or foreign, 
being a maritime contract, process in rem against the 
vessel, or in personam against her master or owner, 
may, optionally, be resorted to, where a suit is required 
to enforce the contract. 

The libel in this case was filed on the 2lst of May, 
1872. The coal was furnished in 1866. The suit was 
brought after the rule of 1872 went into effect, but the 
supplies were furnished before that rule went into effect. 
When the supplies were furnished, no process in rem 
could be issued against the vessel therefor. There 
was no lien on the vessel therefor by the general mari- 
time law, and the 12th rule of 1859 forbade the issuing 
of process in rem against the vessel, because she was a 
domestic vessel. The contract was made in view of 
this state of things, and no remedy in rem existed 
under the State law, because the provision therefor 
was void. The rule of 1872 now comes into effect. 
But, in the absence of all words indicating an inten- 
tion that the rule shall apply to cases of supplies, etc., 
furnished before the rule took effect, it must be held, 
on familiar principles of interpretation, to apply only 
to cases of supplies, etc., furnished after it takes effect. 
The same principle which always applies to the inter- 
pretation of a statute must be applied to the constru- 
ing of this rule. Allstatutes must be considered pros- 
pective, unless the language is express to the contrary, 
or there is a necessary implication to that effect. 
United States v. Heth, 3 Cranch, 399; Harvey v. Tyler, 
2 Wall. 328, 347. There is nothing in the rule of 1872 
to indicate an intention to give aremedy in rem against 
a domestic vessel where the supplies, etc., were fur- 
nished before the rule took effect. 

Another consideration is of force. The supreme 
court on the 6th of May, 1872, expressly state that they 
amend the twelfth rule of 1859, so as to read thus and 
so. They do not repeal the twelfth rule of 1859. By 
their order of May 1, 1859, they repealed the twelfth 
rule of December term, 1844, and prescribed a new 
twelfthrule. The twelfth rule of 1859 is amended from 
and after May 6, 1872, so as to read “in the new form 
thereafter, in respect to suits to be brought thereafter, 
for supplies, etc., to be furnished thereafter. In re- 
spect to suits brought before May 6, 1872, and on or after 
May 1, 1859, for supplies, etc., furnished between those 
dates, and in respect to suits brought on or after May 
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6, 1872, for supplies, etc., furnished before May 6, 1872, 
and after the twelfth rule of 1859 went into operation, 
that rule is to govern; for it is still left in force in 
respect to cases not covered by the amendment of 1872. 
That rule expressly forbids process in rem in the pres- 
ent case. It results that the libel must be dismissed, 
with costs. W. W.Goodrich and W. R. Beebe for the 
libellant; W. A. Butler and T. E. Stiliman, for the 


claimant. 
+m - 


COURT OF APPEALS ABSTRACT. 


AMENDMENT OF PLEADINGS. 


1. In an action to compel the determination of claims 
to real property under section 449 of the Code, there 
are the same rights to amendment of pleadings as in 
other actions authorized by the Code. Brown v. Leigh. 
Opinion by Grover, J. 

2. Under section 172 ofthe Code, a plaintiff is au- 
thorized, within the time therein specified, to amend 
his complaint by setting forth a new cause of action. 
This right is not restricted to setting forth one of the 
same class as that contained in the original complaint, 
as classified by section 167, but, while the plaintiff can- 
not add a cause of action belonging to a different class, 
retaining those in the original complaint, he may 
abandon the latter and include in the amended com- 
plaint one or more causes of action of a different class, 
subject only to the restriction that they all belong to 
the same class and are warranted by the summons. 
Ib. 

’ APPEAL. 

Action to restrain a nuisance and for damages. The 
jury found for the plaintiff on appeal; defendant as- 
signed as the chief ground of error, that the decree 
was too general and indefinite as originally drawn and 
settled; it was not subject to the objection, but was 
re-settled and modified to its present form at defend- 
ant’s request. 

Held, that an appellant will not be heard to allege 
as error that which was inserted in a judgment at his 
own instance. Proestler v. Kuhn. Opinion by Peck- 
ham, J. 

ASSESSMENTS. 

A departure by assessors from the standard fixed by 
statute for estimating the value of property placed 
upon the assessment roll cannot be corrected upon cer- 
tiorari, nor can their failure to assess the property of a 
corporation as required be so corrected. The court 
may reverse the assessment as made, and direct a re- 
assessment, but after the roll has been delivered to the 
board of supervisors, and the power of the assessors 
over it has ceased, a certiorari should not be allowed, 
and if allowed should be quashed even after return 
made. People ex rel. Marsh v. Delaney et al., Assessors 
etal. Opinion by Grover, J. 


CONTRACT—CONVERSION. 


If A has property upon which he has received ad- 
vances from B, upon an agreement that he would ship 
it to B to be sold, to pay the advances, or to pay 
any indebtedness, A may or may not comply with 
this contract. He may ship it to C or to B, upon 
conditions, but if he ships to B, in pursuance of his 
contract, the title vests in B, upon the shipment. The 
highest evidence that he has so shipped is the consign- 
ment and unconditional delivery to B of the bill of 
lading, but if A retains it and notifies B by letter that 
he has shipped the property for him, in pursuance of 





the agreement, or if in any other manner the intent 
thus to ship is evinced, the title passes as effectually be- 
tween them as if the bill of lading had been delivered. 
Where, therefore, goods are so shipped and the carrier 
gives a receipt for the same, and agrees to transport 
safely and deliver to B, the former is chargeable with 
knowledge of the rights of the latter, and if by the sub- 
sequent direction of A he delivers the goods to another 
person, he is liable to B for a conversion thereof. Bai- 
ley et al. v. H. R.R.R.Co. Opinion by Church, Ch. J. 


DIVORCE. 


An order in an action for divorce, requiring the hus- 
band to pay a sum necessary to enable the wife to carry 
on the suit, to be used foraspecific purpose in the suit, 
instead of for the purposes of the suit generally, is 
proper. Schloemer v. Schloemer. Opinion per curiam. 


“ SERVICE OF SUMMONS OUT OF STATE. 


Action to foreclose a mortgage on lands in Brooklyn, 
N. Y. Defendant, Sarah Ann Bulmer, resided in New 
Jersey, October 2, 1871. An order was made directing 
service of the summons on said defendant, by publi- 
cation six weeks, and mailing copy summons and 
complaint. October 4, 1871— The summons and com- 
plaint were served, personally, on said defendant in 
New Jersey. October 26, 1871— Judgment, on failure 
to answer, was‘entered. The purchaser at the sale re- 
fused to complete the purchase, on the ground that the 
judgment was irregular. 

Held, that personal service of a summons and com- 
plaint can be made out of the State, only when publi- 
cation is ordered (Code, sec. 135). When so made it is 
equivalent to publication and deposit in the post-office. 
Such service is not complete until the time prescribed 
for the publication has expired (sec. 135), and defend- 
ant has twenty days thereafter to answer. A judg- 
ment, therefore, entered on failure to answer, prior to 
the expiration of the latter period, is irregular. The 
Brooklyn Trust Co. v. Bulmer et al. Opinion by Ra- 
pallo, J. 


TENANTS IN COMMON — EVIDENCE. 


One tenant in common cannot by his sole act create 
an easement in the premises held in common; nor can 
a tenant in common, who owns other premises in 
severaliy, so use the last as to acquire or exercise for 
the benefit thereof an easement in the property held 
in common, and he cannot by grant or by operation of 
an estoppel, or otherwise, confer upon another rights 
and privileges which he does not himself possess. 
Where, therefore, a tenant in common in a grant of 
premises, held by him in severalty, has attempted to 
create an easement in the premises held in common, 
a subsequent grantee of all the tenants in common is 
not estopped by the fact of his succeeding to the in- 
terest of the one who granted the easement from assert- 
ing the invalidity of the grant of the easement, and as 
against him it is void. Crippen etal. v. Morss. Opinion 
by Folger, J. 

The acts and declarations of one of several owners of 
a water-power, in the presence and hearing of the 
others, as to their relative rights, is competent evidence 
as against one claiming under either. Ib. 

Where a witness, in answer to a proper question 
which is objected to, gives testimony not called for by 
it, which is incompetent, but no objection is made to 
the answer, or motion made to strike it out, it cannot 
be objected tu upon review. Ib. 
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GENERAL TERM ABSTRACT. 
SUPREME COURT— FIRST DEPARTMENT. 


Opinions DELIVERED NOVEMBER, 1872. 
EVIDENCE. 


Witness cannot be impeached by contradicting him 
as to facts disconnected from, or collateral to, the matter 
at issue. — The defendant, Rosenweig, was indicted and 
tried at the general sessions of the peace of the city of 
New York for producing an abortion upon Alice Au- 
gusta Bowlsby, resulting in a conviction for man- 
slaughter in the second degree, and his sentence to the 
State prison for seven years. A case of probable guilt 
was proven against the defendant. The prisoner was 
sworn and testified as a witness on his own behalf, at 
the close of the testimony for the prosecution. On his 
cross-examination, by the district attorney, he testified 
that he did not know Nellie Willis, a young woman, 
then present in court and pointed out to him; that he 
had never seen her in his life, and that he had never 
procured an abortion upon her. Nellie Willis was 
afterward sworn on behalf of the people and testified 
against, an objection and exception by prisoner’s coun- 
sel, that the prisoner had produced an abortion upon 
her person about two years before. The case now 
comes before the general term on a writ of error. 
Held, that the admission of this testimony was an error 
upon well-established authority. It was not competent 
to impeach the prisoner as a witness, nor any other 
witness, by contradicting him as to facts disconnected 
from or collateral to the subject-matter at issue and 
on trial. The prisoner was not indicted for producing 
an abortion upon Nellie Willis, nor was he notified or 
prepared to meet that charge. No person can be 
required to come into court, ona trial, under an indict- 
ment fora specific offense, prepared to defend or explain 
other transactions not connected with the one on trial. 
Evidence of general good character would not relieve 
the prisoner from the stigma of the crime proved by 
Nellie Willis, nor restore the presumption in his favor, 
which might otherwise have been created by his own 
evidence. 

Every person is presumed to be able to defend him- 
self against evidence of general bad character for truth, 
but not as to particular acts of crime or misdemeanor. 
The illegal evidence so admitted tended to damage the 
prisoner’s case by inducing a conviction in the mind of 
the jury, from the commission of the previous offense, 
that he had committed the crime for which he was 
then on trial. No one can, for a moment, suppose that 
a person charged with the crime of murder should be 
convicted on proof that he had committed a murder 
two years before on another person. The same princi- 
ple applies to this case. The admission of legal evi- 
dence cannot be disregarded or excused upon the 
ground that the other evidence in the case was suffi- 
cient to justify a conviction. The conviction must be 
had by legal evidence only. There would be no safe- 
guard for innocence were this rule to be disregarded. 
Judgment reversed and new trialordered. Rosenweig 
v. The People. Opinion by Leonard, J. 

Also, see Bills and Notes; Brokers and Factors; Com- 
mon Carriers, and Insurance. 
EXECUTORS AND ADMINISTRATORS. 

Fraud and mistake: vacating settlements: swppres- 
sion of assets of estate.—In the case at bar the referee 
finds that the defendant was induced to make the set- 
tlement of his claim by an erroneous statement contain- 





ed in the administrator’s inventory of the estate of the 
intestate, whereby a large portion of such estate was 
suppressed, and that the administrator violated his 
duty in canceling that part of the estate so suppressed. 
Held, that the legal effect of the referee’s finding is, that 
there was a mistake on the part of defendant, and that 
which is equivalent to legal fraud on the part of the ad- 
ministrator. The mistake of one party and the fraud 
of another is quite as good cause for vacating a settle- 
ment as a mutual mistake. Wells v. Gates, 44 N.;Y. 525; 
Bloodgood, Administrator, etc., v. Sears. Opinion by 
Gilbert, J. 


FORGED PAPER. See Bills and Notes. 


FRAUD. See Executors and Administrators. 
INSURANCE. 


1. Marine insurance: evidence of custom among in- 
surers: clause as to “‘ prior inswrance”’ policy: construc- 
tion of contracts. — On appeal from judgment in favor 
of plaintiff, the plaintiff applied to defendants for 
marine insurance on certain merchandise to a sum not 
exceeding $10,000 in gold. The defendants signified 
their acceptance of the application by writing upon it 
“binding.”” The merchandise was lost within the terms 
of the application, and this action is brought to recover 
a proportionate amount of the insurance from defend- 
ants. It appeared that about the same time that this 
application was made, applications were made to other 
insurance companies for insurance, which applications 
were accepted in asimilar way. The aggregate amount 
of insurance sought by the plaintiff amounted to $152,- 
000, and was to cover a cargo then in progress of ship- 
ment. 

In neither case was the amount of risk which either 
company took definitely fixed. It was proved upon 
the trial and the referee has found that there had ex- 
isted, and was then existing, between the plaintiffs 
and the several insurance companies referred to, in- 
cluding the defendant, a practice and course of deal- 
ing, in effecting marine insurance upon property be- 
longing to the plaintiffs, when the precise value thereof 
was not known at the time the application for insur- 
ance thereon was made, by which the plaintiffs were 
accustomed to make written applications, like those 
made in the instances referred to, being in different 
sums, and amounting in the aggregate to what the 
plaintiffs supposed might be the value of the property 
which would be at risk, and such applications were 
accepted and made binding for such indefinite sums, 
with the understanding, that when the value of the 
property at risk should be ascertained, the amount so 
insured should be declared and apportioned, so that 
the amount insured by each should bear the same pro- 
portion to the property actually at risk as it bore to 
the aggregate of all the indefinite insurances thereon, 
and that, after the amount had been so ascertained 
and fixed, a policy, in the form then in use, was issued 
by the respective underwriters for the precise sum so 
ascertained and adjusted as aforesaid. It also appears, 
and the referee has so found, that the value of the 
property intended to be insured was not known to the 
plaintiff at the time said applications were made. 

It is not disputed by the defendant that the contract 
created by the acceptance of the application, as ex- 
plained by evidence of the practice mentioned, would 
render the defendant liable for a proportionate amount 
of the loss in this case, notwithstanding the clause of 
prior insurance contained in the policies used by them, 
and such, no doubt, is the rule of law. But the de- 
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fendant contends that evidence of the practice men- 
tioned was inadmissible. We think otherwise; it is 
true the evidence did not prove any general usage, nor 
was it given for that purpose. It was given to show 
what was the actual contract between the parties to 
the action, and we think, within settled rules, it was 
not only competent but absolutely essential for that 
purpose. Duer Ins. vol. 1, p. 263, § 57; Bourne v. 
Gattif’, 11 Cl. & Fin. 45; Bliven v. N. E. Screw Co., 23 
How. 421; Allen v. Merchants’ Bank, 22 Wend. 215; 
Van Santvoord v. St. John, 7 Hill, 158. 

The defendant’s objection to the testimony of Hazen, 
even if well founded, would not warrant us in revers- 
ing the decision of the referee. There being sufficient 
evidence without his testimony to sustain the judg- 
ment, the error, if any, of the referee, admitting that 
testimony, may not be injurious to the defendant. 
People v. Gonzales, 35 N. Y. 59. 

The judgment should be affirmed with costs. Fabbre 
et al. v. The Mercantile Mutual Insurance Company. 
Opinion by Gilbert, J. 


NEGLIGENCE. 

1. Duties of shippers and common carriers: contents 
of dangerous packages should be disclosed: agency. — 
The complaint in this action alleges that the plain- 
tiff was president of the joint-stock association known 
as Wells, Fargo & Co.; that in the month of April, 
1866, defendant delivered to plaintiff a box containing 
nitro-glycerine, but that its contents were concealed ; 
that the plaintiff, being ignorant of the contents of 
the box, agreed to carry it from New York to San 
Francisco, and thence to Los Angelos; that the nitro- 
glycerine was packed in glass carboys, was of a highly 
explosive power, and that having leaked on the route 
it became necessary to examine it at San Francisco, 
and while in the warehouse, to which it was taken 
for that purpose, it exploded and destroyed prop- 
erty of great value. The complaint further alleges 
that the defendants were guilty of wrongfully in- 
juring and destroying property, and claims damages 
to the amount of $100,000. It was in evidence 
that the goods were shipped by one Devean, and the 
verdict establishes the fact that Devean was the 
agent of defendant in shipping the nitro-glycerine 
in question, and that the same was shipped by Devean 
in the due course of his business as such agent, without 
giving any notice to the plaintiff of the dangerous 
nature of the article shipped. On appeal from judg- 
ment in favor of plaintiff, held, that though the evi- 
dence was conflicting, the subject having been fairly 
submitted to the jury under proper instructions must 
be held conclusive. The question is, whether there is 
an implied duty on the part of the shippers of goods of 
this description to give notice of the dangerous nature 
ef the goods to the shipowner or the person who 
receives the goods on his behalf. We are of opinion 
that there is such a duty, and that the omission to per- 
form it is an act of negligence, which renders the ship- 
per liable for the consequences. The courts of kings 
bench and common pleas in England have held, in sev- 
eral instances, that such a duty exists, and those decis- 
ions rest upon sound principle and ought to be regarded 
as enunciating a salutary rule of law. 3 East. 192; 
Bross v. Mariland, 6 E. & B. 470; 11C. B. (N. 8.) 553 
cited; also, 2 Sprague, 35, and 13 Wend. 18, cited. A 
similar principle was affirmed inthis State in Thomas 
v. Winchester, 2 Seld. 397. 

(To be continued.) 





INSURANCE LAW. 
ALIENATION. 

1. Assignment of policy: assignee affected by trans- 
fer.— One of the conditions of the policy was that 
any sale, transfer or change of title in the property in- 
sured by the company should render the insurance 
void. The policy was assigned with the consent of the 
company to Seibert, the mortgagee. After the assign- 
ment, the assured conveyed the property to three other 
persons. One re-conveyed to him; the other two exe- 
cuted mortgages to secure the purchase-money. At 
the time the insurance was effected, the assured was 
absolute owner. At the time of the fire, he owned 
one-third, and was mortgagee of two-thirds of the 
property. 

Held, the policy was forfeited, and that the assignee 
had lost all right of recovery by the assignor’s viola- 
tion of the terms and conditions of the policy. S. C. 
Ill., Home Mut. Fire Ins. Co. v. Hauslein for the use of 
Seibert. 

2. It was contended that the memorandum, that the 
loss, if any, should be payable to the assignee, as his 
interest might appear, shows that his interest was in- 
tended to be protected. 

Held, that the condition of forfeiture, upon alienation, 
without the consent of the company, was still appli- 
cable to the assignee as well as to the insured, and that 
the company did not waive the breach of the condi- 
tion. Ib. 

8. Policy provided that a grantee or alienee of the 
property to whom the policy may be assigned might 
have it confirmed, with the consent of the directors, 
within thirty days after the alienation, by giving 
security to their satisfaction for the payment of the 
unpaid premium note. The communication to the 
company, that the property had been transferred, 
could not revive the policy. The proviso for revival 
not having been complied with, the question of recover- 
ing does not arise. Ib. 

—-——- >o——— 
MARITIME LAW. 
SALVAGE. 


Salving and salved vessels belonging to the same owner . 
claim against cargo.— Where a screw steamship, 
carrying a general cargo under bills of lading, contain- 
ing the exception ‘accidents from machinery,’’ be- 
comes disabled through her machinery breaking down, 
and another vessel belonging to the same owners ren- 
ders salvage services, and brings the disabled vessel 
into safety, those services being over and above the 
contract to carry safely and deliver in like good order 
and condition as shipped, entitle the ship owners to 
salvage reward as against the cargo of the salved ves- 
sel. The master and crew of the salving vessel are en- 
titled to reward as against ship, cargo and freight. 
Ct. Adm., The Miranda, 27 L. T. R. 389. 

MARINE INSURANCE. 

1. War risks: warranted not contraband of war: real 
destination.— During the continuance of the war be- 
tween the United States of America and the Confeder- 
ate States, and while the coasts of the territory of the 
latter States were strickly blockaded, certain persons 
in this country shipped a cargo of goods on board a 
ship which was to proceed to Matamoras, a Mexican 
town on the Rio Grande, which river separates it from 
Texas, one of the Confederate States. The shippers 
reserved to themselves the option of disposing of their 
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goods as they saw fit on arriving at Matamoras, but 
the real intention of all parties was that at Matamoras 
the goods should be transhipped into lighters and pro- 
ceed thence to a point in Texas, there to be delivered 
to the Confederate government, in pursuance of a con- 
tract made between that government andoneM. The 
goods were insured on their voyage to Matamoras by a 
policy which contained a warranty against contraband 
of war. While on its way to Matamoras the ship was 
seized by a United States cruiserand condemned. In 
an action on the policy by the insurance agent on be- 
half of the shippers: 

Held, that the goods being, from the time they left 
this country, really bound to Texas, were contraband 
of war, so that the warranty was broken and plaintiff 
could not recover. Seymour v. London and Provincial 
Marine Ins. Co., 27 L. T. R. (C. P.) 417. 

2. Duty of master: evidence.— After a vessel is 
stranded, there is still an obligation upon the master 
to take all possible care of the cargo. U. 8S. Dist. Ct., 
E. D. Wis., Home Ins. Co. v. Ocean Wave. 

3. Where a barge is made leaky by an effort to remove 
her from a sand-bar, it is the duty of the master to 
stop the leak and secure the cargo from the flow of 
water. Ib. 

4. A shipper should not be required to prove negli- 
gence on the part of a master until evidence is given 
tending to show that the injury complained of came 
within an excepted clause in the bill of lading. Ib. 


eo 


AN EXTRAORDINARY SUIT. 


One of the most extraordinary suits of modern 
times came up in England before Vice-Chancellor 
Malins at the commencement of the Michaelmas Term. 
As the case will probably occupy the attention of the 
English court of chancery for some time, we give the 
history of it as set forth in the bill. As the case came 
up on demurrer, the statements were assumed to be 
true: 

The object of this suit, which was instituted by Sir 
Frederick Henry Vane, Bart. (heretofore commonly 
called Frederick Henry Vane), against Henry Ralph 
Vane (heretofore commonly called Sir Henry Ralph 
Vane, Bart.), and others, was to obtain a declaration 
that the plaintiff, as the eldest son of Sir Frederick 
Fletcher Vane, deceased, is entitled to the family es- 
tates in Cumberland and Westmoreland, and to have 
an account taken of the rents and profits received by 
the defendant, with an order for payment to the plain- 
tiff of what should be found due. 

The case made by the bill was, that Sir Frederick 
Fletcher Vane, the father of the plaintiff, before his 
marriage cohabited with, and had three children by 
Miss Hannah Bowerbank,the lady whom he subse- 
quently married, the first of such children having been 
born in 1794 and the second in 1795. It was upon the 
legitimacy of the third of these children that the ques- 
tion turned. The plaintiff alleged that, pending arrange- 
ments for his father’s marriage with Miss Bowerbank, 
she was prematurely confined of athird child, a son, 
and that the marriage did not in fact take place until 
nearly three weeks after her confinement, viz., on 
March 9, 1797. 

The child thus born, as the plaintiff alleged, about 
three weeks before the marriage on the 9th of March, 
was baptized by the name of Francis Fletcher Vane, 
at St. George’s, Bloomsburg, on the 19th of April 
1797, and in the entry of his baptism he was 





to have been born on the 29th of March, 1797. As 
to this entry, it was alleged by the plaintiff that the 
register had been tampered with and that the date of 
the birth was added sometime after the original entry. 
The bill then stated that Sir Frederick Fletcher Vane 
brought up Francis Fletcher Vane, the child thus born, 
as his legitimate heir. After the marriage two other 
children were born, #4. e., adaughter and the plaintiff, 
who was born on May 10th, 1807. Francis Fletcher 
Vane married in 1823, and upon the death of his father 
in 1832 assumed the title and the family estates. He 
died in 1842, and the defendant, Sir Henry Ralph 
Vane, who was his eldest son, and consequently the 
nephew of the plaintiff, succeeded him. 

Lady Vane, the widow of Sir Frederick Fletcher 
Vane, did not die until 1866, and the plaintiff accounted 
for the length of time which had elapsed before he 
attempted to assert his rights by the statement that, 
from the year.1826, when at the age of nineteen he 
obtained a commission in the Twelfth Lancers, down 
to the year 1866, he had only been fora few days ata 
time at the family place in Cumberland, and that in 
that year he, for the first time, became aware through 
inquiries made in consequence of some remarks let 
fall by the widow of Sir Francis and of a subsequent 
conversation with the widow of Sir Frederick before 
her death, that there was any doubt as to the legiti- 
macy of his elder brother. The plaintiff further 
charged that the illegitimacy of Sir Francis was not 
only known to Sir Frederick and his wife, but also was 
disclosed by Sir Frederick to Sir Francis, and was 
known by Sir Francis’ wife and her father, and was 
fraudulently concealed from the plaintiff. 

To this bill two demurrers were put in — one by Lady 
Diana Vane, widow of Sir Francis, and the other by Sir 
Henry Ralph Vane,the present baronet — on the ground 
that the plaintiff was barred by the statute of limita- 
tion and by his own laches. The statute, after direct- 
ing that forty years shall be the utmost limit within 
which the possession of land could be recovered, pro- 
vided that in case of ‘‘concealed fraud” the right of 
a person to bring a suit for the recovery of land should 
accrue at the time at which such fraud should or with 
“reasonable diligence,’’ might have been first known 
or discovered. The vice-chancellor held, assuming the 
bill to be true, that there had been ‘‘ concealed fraud,’’ 
and that the plaintiff had used reasonable diligence, 
and therefore overruled the demurrers. 

The main issue of course is, whether Francis Fletcher 
Vane was born before or after March 9, 1797; the other 
important question is, whether Lady Diana was a party 
to the fraud alleged to have been practiced on the 
settlement of the estate in consideration of her mar- 


The plaintiff, Mr. Frederick Henry Vane, resided for 
some time in Boston several years ago,and won an 
enviable name there for his noble qualities of mind and 
heart. The title and estates in question could not fall 
into worthier hands, and if the case shall be finally 
decided in his favor we may congratulate the cause of 
humanity, as Mr. Vane’s desire to dogood to his fellow 
creatures is only limited by his ability to gratify that 
desire. The value of the estate in question is between 
£10,000 and £20,000 a year. 
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Twenty thousand dollars, so far, has been paid by 
Comptroller Green, of New York city, for legal ser- 
vices in the trial of Mayor Hall. 
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NOTES. 

Mr. R. H. Chittenden proposes to publish a monthly 
Civil Law Journal devoted to a discussion of the prin- 
ciples of the Roman law as taught in the universities 
and applied in the courts. Some of the most distin- 
guished civilians of Europe and America will contrib- 
ute to it. The first number will appear in January. 
The study of the Civil law is beginning to attract con- 
siderable attention in this country, and the Civil Law 
Journal will help to foster the good tendency. 


Two weekly law periodicals have recently sprung up 
which, we believe, we have not noticed. ‘The first 
was “The Law News,” published in St. Louis, by 
Benjamin Hunter and W. G. Myer, editors and pro- 
prietors, and the other the “American Law Reporter,” 
published at Davenport, Iowa, and of which L. G. 
Johnson is the editor. Both content themselves — as 
do most of the weekly law periodicals published in 
this country — with reproducing in full the recent 
decisions of the courts in their locality, the edito- 
rial work being limited to preparing the head notes. 
We wish them abundant success. 


Orlando F. Bump is preparing a work on “‘ Fraud- 
ulent Conveyances,” designed as a companion volume 
to his work on Bankruptcy. 


The value of Mr. Hough’s “American Constitutions,”’ 
which we noticed at page 302, ante, is rapidly being 
acknowledged. The Constitutional Convention of 
Pennsylvania has procured a copy for each of its mem- 
bers, and the Constitutional Commission of this State 
has done likewise. For one interested in the study and 
comparison of American Constitutions, no better work 
can be found. 
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BOOK NOTICE. 


An Index to and an Analysis of the New York Statutes at 
Large, comprised in the contents of the first seven vol- 
umes, y! John W. Edmonds. Weed, ns & Com- 
pany, Albany, 1872, pp. 313. 

The accuracy and value of Mr. Edmonds’ edition of 
the statutes are too well known to the bench and bar of 
the State to need any present commendation. It has 
most completely supplanted the old ‘ Fifth Edi- 
tion,”’ a hotchpotch of all sorts of statutes, without 
accuracy, intelligible plan or arrangement. The first 
two volumes of Mr. Edmonds’ edition contains the 
revised statutes in their integrity ; the succeeding three 
contain the general public statutes in force on the Ist 
of January, 1867. The sixth contained the general 
stututes from 1863 to 1866, both inclusive, and the sev- 
enth brought the work down to the end of the session 
of 1870. There were thus four separate divisions of 
the work, and four separate indexes, leading to some 
inconvenience in an examination of the work. A 
number of inaccuracies also existed in the indexes 
to the last two volumes which occasioned annoyance. 

The present volume will remedy both the inconven- 
jience and the annoyance. It contains in a compact 
form an index tothe entire seven volumes, and as great 
pains have been taken in its preparation, of its accur- 
acy we feel assured. The court of appeals of the 
State have paid the learned author a very graceful 
compliment in sending to him a letter signed by all the 
judges, of which the following is a copy, omitting the 
formal part: 
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In the examination we have made of the eighth 


volume of “‘ The New York Statutes at Large,”’ we are 
satisfied it will be found of very great convenience in 
the necessary daily reference to the other seven 
volumes. 

Consisting, as it does, of a full index to, and an elabo- 
rate analysis of, the contents of the other volumes, it 
saves labor, insures accuracy and facilitates research by 
obviating the necessity of consulting on every occasion 
several separate indices contained in as many separate 
volumes. 

The analysis is an important and valuable part of 
the work, grouping as it does, under appropriate and 
familiar heads, all the legislation upon the different 
topics and thus simplifying a search of the statutes. 
The volume is a necessary acccmpaniment to the other 


volumes. 
—— >e- —— 


BOOKS RECEIVED. 


We have received the following new books, which 
will be noticed at the earliest opportunity: ‘‘ Hilliard 
on New Trials,” 2d ed., revised and greatly enlarged ; 
Kay & Brother, Philadelphia. Wharton & Stille’s 
Medical Jurisprudence, vol. 1. This volume is com- 
plete in itself, and treats of mental unsoundness and 
psychological law. It isnot a new edition of the former 
work by these authors, but is, substantially, a new 
treatise; Kay & Brother, Philadelphia. Vermont Re- 
ports, vol. 44; J. & J. M. Poland, Montpelier. New 
Hampshire Reports, vol. 50; B. W. Sanborn & Co., 
Concord, N. H. 


——__ +H eo 


LEGAL NEWS. 


Mr. Dudley, late United States consul at Liverpool, 
is employed by the department of justice to assist in 
the settlement of the claims of American citizens in 
England, arising under the treaty of Washington. 


Robert Lincoln, son of the late president, has just 
returned from his European trip, accompanied by his 
wife, much improved in health, and will at once re- 
sume the practice of law in Illinois. 


Hon. Thomas Settle, president of the Philadelphia 
national republican convention, has been appointed 
associate justice of the supreme court of North Caro- 
lina, in place of H. P. Dick, resigned. Judge Settle 
held the place from 1868 to 1871. 


The library of congress has received a complete set 
of all the documents, opinions, arguments and papers 
connected with the Geneva arbitration. They include 
the leading articles of the European press on the Ala- 
bama case, and are magnificently bound. 


Twenty-nine divorces were granted in St. Louis on 
the 22d ult., according to the Democrat of that city. 
Since the supreme court of Missouri decided that 
parties to a divorce suit were competent witnesses in 
their own behalf, the number of applications has 
greatly increased. 


The members of the bar of Philadelphia have 
tendered to the Hon. James Thompson, who is about 
to retire from the seat of chief justice of the supreme 
court, a dinner as an expression of their high estimate 
of his worth and services as a judge, and his ability as 
a jurist. Judge Thompson has accepted, and the 
dinner will take place next Thursday. 
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CONCERNING THE READING OF MANY 
BOOKS. 


Hobbes, of Malmesbury, used tosay: “If Ihad read 
as many books as other persons I should, probably, 
know as little;” and the saying had a sermon in it 
which we have, most of us, been very slow to learn. 
We read too many books, and especially is this true of 
lawyers and law students. We remember to have 
seen a “course of law reading for students,” recom- 
mended in some old book which, it was remarked, 
“could be accomplished in about ten years,” and to an 
edition of Wynne’s Eunomus there is prefixed a “ plan 
of reading for special pleaders”’ that makes one’s head 
ache simply to contemplate. Such a legal ground 
plan is not unlike Robinson Crusoe’s goat pen, so 
large as to give him as little property in his flock as 
though he had no pen at all. 

And the worst of it is that most law students pur- 
sue their studies, or rather reading, for it is not study, 
much on the same principle. One book after another 


is gone through hastily, mechanically, little remem- 


bered and less understood, and after a certain time 
they come to the bar with no clear, well-defined 
knowledge of any thing. In thinking of the average 
law students’ career, one is reminded of Swift's witty 
remark, that the reason a certain university was a 
learned place was, that some persons took some learn- 
ing there and few brought any away with them, so it 
accumulated. 

A late learned professor in a law school used to 
remark to his classes that any man who knew the 
contents of three books, which he named, would be a 
better lawyer than there was in the State; and we 
do not doubt he was correct. The usual method of a 
law student is to read seriatim Blackstone, and Kent, 
and Greenleaf, and Washburn on Real Property, and 
Parsons on Contracts, and works on Practice, Bills 
and Notes, Partnership, Easements, Domestic Rela- 
tions, Pleadings, Commercial Law, Agency and what- 
not, until he has a sufficient smattering to enable him 
to pass a meagre examination and take his place at 
the bar. But after all this, how much does he really 
know, as a rule, on any one of the subjects named. 
Certainly, not much. Now, had he devoted all this 
time to carefully reading and-re-reading Blackstone or 
Kent, can there be a reasonable doubt that his knowl- 
edge on all or nearly all the subjects would have been 
ten or twenty fold? Mr. Warren tells, in his admir- 
able work on “ Law Studies,” that he once asked one 
of the most eminent political writers of the day, one 
who had been, on several occasions, signally success- 
ful in attacking the opinions of lawyers in parliament, 
how it was that, not being a lawyer, he was so com- 





pletely at home on legal subjects. ‘ Why,” was the 
reply, “‘I study a book which you lawyers only talk 
about or look down upon, Blackstone’s Commen- 
taries.” 

It is a conceded fact in military science, that a few 
disciplined forces are far more efficient than a much 
larger number of undisciplined men, and the same is 
true in the law. A few books, thoroughly mastered, 
will furnish a knowledge that will make one stronger 
and better able to cope with difficulties, than any 
number of books but half understood or remembered ; 
or, as the Germans put it— and none better understand 
practical education — “nothing is so prolific as a little 
known well.” The old Latin proverb reminds us of 
this fact — Cave ab homine unius libri— beware of the 
man of one book. He will always be found to bea 
formidable antagonist. His intimate knowledge of 
one great author will saturate his mind with the ex- 
cellencies of that author’s genius, will shape and 
sharpen his faculties, and he will be like a man who 
sleeps with armor on, ready at the moment. While, 
of course, in the law it is impossible to be a “man of 
ene kook” literally, yet, in its spirit and true mean- 
ing, it is not only possible, but desirable; that is, to 
pursue one system, to choose a few authors and to be 
thorough in a limited sphere, rather than superficial 
in one more extended. Sir William Jones, it is said, 
invariably read through every year the works of 
Cicero; Demosthenes copied and re-copied the his- 
tory of Thucydides eight times; Montesquieu was a 
constant student of Tacitus; Chatham read Barrow’s 
sermons until he could repeat most of them from 
memory; Webster read Plutarch’s lives every year. 
These are but few of the hundreds of worthy wit- 
nesses who have, by example, testified to the value 
of iteration and reiteration. Each had his particular 
object, and how well he accomplished it we know. 
If logic or style or diction can be thus best acquired, 
so can the law. The student who shall take Black- 
stone or Kent and make that Ais book, who shall have 
it ever at hand, read, re-read, “marked and quoted ;” 
who shall make incursions into other treatises and 
the reports, only to illustrate it and trace its doctrines, 
will have a more thorough, practical and comprehen- 
sive knowledge of the law than though he had gone 
through the entire curriculum of the law schools, In 
re-reading a book a man does not get precisely the 
same information that he did on the first reading, for 
the interval between the readings will call attention 
to a new order of facts, and, like the bits of glass in 
the kaleidoscope, they will assume new combinations 
and make new impressions. 

There are very few legal text-books that should be 
read through, “from cover to cover.” The others 
ought to be studied on particular topics in connection 
with the few aforesaid. It is a well-known fact that 
Dr. Johnson said he never read any book through but 
the Bible, yet Adam Smith said, “Johnson knew 
more books than any man alive.” The secret of this 
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is easily found in Boswell’s remark: “He had a 
peculiar facility in seizing at once what was valuable 
in any book without submitting to the labor of 
perusing it from beginning to end.” 

This faculty of getting directly at what one desires 
in a book is of supreme value to the law student, and 
one which he can cultivate and greatly improve by 
confining his chief attention to a few books and using 
the others only as adjuncts. We are not speaking of 
the reports, for to them the student should constantly 
turn, but, as a rule, only in connection with the par- 
ticular topic that he is pursuing in his text-book. He 
should carefully examine the authorities cited by his 
author and what later leading cases he can find on 
the subject, should master the facts and the reasons 
on which the decisions are based, and should then 
write out his results as a kind of annotation to his 
treatise. This process will make “ every man his own 
author,” will train his intellect, develop his reasoning 
powers, fix legal principles in his memory and make 
him a more thorough lawyer than any number of 
years’ careless, half-interested, reading “ by course” 
could do. He will have the substance instead of the 
shadow of real knowledge. 

—_+e- —_—_ 
THE LAW’S DELAY, AND HOW TO AVOID IT. 


Litigants in the courts in New York city justly 
complain of the great delay in reaching causes for 
trial. In some of the courts a period of about two 
years elapses after filing the note of issue before the 
cause is reached, and in none of them is it less than 
from six to eight months. The witnesses during this 
long interval cannot be kept together; they become 
scattered or they die; their recollection of the facts 
grows indistinct; their interest as well as that of 
the parties is lost, as new and more engrossing 
matters occupy their attention; and finally, when 
the cause is reached, it is postponed from term to 
term, and either abandoned because material wit- 
nesses cannot be produced, or tried and lost for want 
of the evidence which, at the outset, was readily 
attainable. The result is prejudicial to lawyers as 
well as clients. Many men, especially merchants, 
having had experience at what they term “the law’s 
delay,” subinit to ruinous sacrifices, or absolute loss, 
rather than commence actions. 

It is needless to examine, at any great length, the 
causes of this delay. Judges blame the lawyers, and 
complain that they are never ready with their cases ; 
lawyers blame the judges, and say they do not sit as 
long as they might, or give their full time to judicial 
duties; or that they are too willing to listen to ex- 
cuses; and litigants blame both judges and lawyers, 
holding them at fault all around. None of these cen- 
sures are fairly deserved. No fair-minded man aware 
of the immense volume of business before the New 
York courts, and the time actually employed by the 
judges in performing their judicial functions, would 





make a charge of laziness against them. As a class 
they are obliged to work very hard, not only during 
the hours of ordinary labor, but when other men are 
enjoying their leisure. Apart from the time actually 
spent upon the bench, each of the judges must devote 
several hours to the examination of cases, or questions 
reserved for decision, and the writing of opinions. 
Even the summer holiday is not always a period of 
mere recreation. It would be very unfair to con- 
clude that when a judge leaves the bench his day’s 
work is done; practitioners in the courts know such 
is not the fact. As for the lawyers they too have 
a great deal of labor to perform; if in active practice 
much of their time must be spent in the courts, or in 
conferences with their clients, and the needful study in 
the preparation of their causes must necessarily be 
done elsewhere than in their offices when constant 
interruptions break the steady current of thought; no 
sweeping charge can be brought against the lawyers 
of doing less than their fair share of work. 

The fault is rather in the system than in individuals, 
and has been of gradual growth. The calendars by 
a faulty system of arrangement, by the cumbrous 
methods of disposing of cases, and the facility allowed 
in obtaining postponements, have been allowed to 
grow too heavy, and the evil complained of is daily 
increasing. We may need some little addition to the 
present judicial force, but, even without extra judges, 
we are satisfied a remedy exists. 

Various expedients have been devised from time to 
time with only partial success. The referee system 
has been tried, but found too tedious and expensive ; 
cases are spun out to great length, and large bills of 
costs incurred. Besides, many abuses have erept 
into the system, impairing its value as a relief to the 
courts. 

The last, and so far the best, experiment has been in 
the making up of what is commonly ealled the “ rail- 
road calendar,” which needs no explanation to our 
professional readers; but even this is beginning to be 
of small practical value. In the supreme court this 
calendar is called but once in each week, and in the 
other courts twice each term. The accumulated 
causes, sometimes amounting to a large number, are 
all placed upon this calendar for one day, producing 
an inevitable result. Those whose cases are not near 
the head do not get ready for trial, assuming, as they 
fairly may, that the parties in the earlier causes will 
be ready and consume all the time of the court. 
There being but one day set apart for this calendar ~ 
few causes can be disposed of, and it generally hap- 
pens that, apart from inquests, not more than one or 
two cases are tried. Moreover, by reason of the ease 
with which causes may be postponed, growing out of 
the laxity of practice, it is now a fact that cases on the 
railroad calendar drag along for weeks and months 
before being finally tried. Another defect in this, as 
a system of relief, is found in the shortness of the time 





allowed foratrial. One hour is too little. Few con- 
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tested cases, in which witnesses are to be examined 
and questions of fact presented to a jury, can- be dis- 
posed of within thatlimit. Even if they could be it 
is a not uncommon expedient among lawyers of a 
certain class, when their cases have been placed on 
this calendar, needlessly to protract a trial, so as to 
consume over the hour and throw the cause to the 
foot of the calendar, to the great expense, inconven- 
ience and delay of the plaintiff. By frivolous objec- 
tions, tedious arguments and extended examina- 
tions upon immaterial points this is not difficult for 
an unscrupulous advocate “fighting for time,” and 
the judges do not seem made of stern enough stuff to 
repress the practice. As the law stands now it can 
be done without incurring any penalty, except, per- 
haps, the contempt of the judge and of right-minded 
lawyers. For this, any man who will resort to such 
a practice cares but little, so long as he carries his 
point and his client pays him liberally. Of course no 
honorable attorney would resort to such disreputable 
conduct, but the fact may as well be faced, that at 
the bar in the great city, there are some lawyers not 
above such “tricks ;” it may often happen that the 
honorable lawyer finds himself pitted against the 
“shyster,” and is no match for him in his peculiar 
style of warfare. 

There is little utility of complaining of evils unless 
we are prepared to suggest some practical remedy. 
We think there is a remedy for this evil, and one of 
easy application. We will throw out a few hints for 
consideration, trusting, if they are deemed of value, 
they will be incorporated in some legislation, to be 
passed upon by the next legislature. 

Let a law be passed, providing, in substance, that 
all causes arising on contract, which either party will 
swear can be tried within two hours, or in which 
defenses have been interposed for delay, be placed 
upon aspecial calendar, — this calendar to be taken up 
in one part of each court, and the causes on it dis- 
posed of in their numerical order, where not speciaily 
preferred by existing statutes. We will thus have a 
court constantly sitting for the trial of these causes. 
In order to strengthen the hands of the judges, the 
law should provide that no cause, after reaching the 
day calendar, should be postponed, unless for good 
cause, shown by affidavit; that, where more than two 
hours are actually consumed, the judge should have 
power to strike the cause from the special calendar; 
and, most important of all, where the trial has been 
manifestly protracted (as is too often the case now), 
by the defendant’s counsel, so as to make it consume 
more than the two hours, the court should have 
power to impose costs upon the defendant, and 
enforce payment of the same by proceedings as for 
contempt. 

With such a court, sitting day after day, and hold- 
ing a strict rein, an immense number of causes could 
be disposed of annually, and cases would be better 
tried than at present. The general calendar of the 





court would be greatly relieved, litigants get their 
rights without delay, and dilatory defenses cease to 
be interposed. If the present force of judges is not 
sufficient, let it be increased. We feel satisfied that 
tax payers would not complain of a few more salaries 
where such beneficial results would be secured. The 
scandal which now attaches to the New York courts, 
by reason of the “law’s delay,” would soon. be 
removed, 

A large majority of cases arising upon promissory 
notes or simple contracts could unquestionably be 
tried within the time we have fixed, provided the 
judges would confine the testimony to the questions at 
issue, and require celerity from counsel. As matter 
of calculation, we will assume that there are nine 
terms of each court, sitting for four weeks each term, 
and excluding Saturdays. This will give us nearly 
five hundred working days, and we can safely say 
that at least five causes could be disposed of on an 
average, which would give us about twenty-five 
hundred annually, at which rate present arrearages 
would be soon worked off, and new issues reached 
for trial within a few weeks. We do not mean that 
the judge should sit for ten hours; professional 
readers will understand that we contemplate many 
cases being tried in less than the prescribed time, 
and others disposed of by settlement, inquest or dis- 
missal. 

The matter is well worthy of consideration, and if 
this scheme be regarded as impracticable, let some 
better plan be devised. 


Se ae 


EXTRADITION OF CRIMINALS—THE VOGT 
CASE. 


In the closing number of volume five, the Law 
JouRNAL took occasion to discuss the general subject 
of the “extradition of criminals,” and particularly the 
Vogt case, which had then been recently decided in 
the superior court of New York city. That decision 
being averse to the right of the governor of New 
York to surrender a criminal under the law of 1822, 
the case was appealed, and finally reached the court 
of appeals, where it was recently decided, and the 
unconstitutionality of the act of 1822 affirmed. This 
statute provides that the governor may, in his discre- 
tion, deliver over to justice any person found within 
the State who shall be charged with having commit- 
ted, without the jurisdiction of the United States, any. 
crime except treason, which, by the laws of this State, 
if committed therein, is punishable by death or by 
imprisonment. Vogt, the criminal whose rendition 
was demanded, was concededly within the provisions 
of this statute, and his delivery was duly required, in 
accordance with the terms of the statute, by the 
authorized officer of the Belgian government, within 
whose limits the crime was committed. The Law 
JournaL, at that time, could see no plausible or con- 
stitutional, or even strictly legal reason why the State 
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law should not be held valid and the action of the 
governor, in accordance therewith, sustained; and, 
after a thorough and elaborate examination of all the 
authorities, elementary, constitutional and judicial, we 
came to the conclusion that the precise point under 
consideration had never been decided in this country, 
and that, in the absence of any treaty between the 
United States government and the government of 
Belgium, the States had the right to make such 
regulations, in pursuance of the police power, 
as would result in the extradition of. criminals. 
The court of appeals, Peckham, J., dissenting, 
have arrived at a different conclusion. Church, Ch. J., 
in delivering the opinion of the court, places this de- 
cision mainly upon the authority of Holmes v. Jami- 
son, 14 Pet. 540, in which Chief Justice Taney and 
others, of a divided court, expressed the view that 
the governor of a State, virtute oficit (and without 
any legislative enactment), had not the power to 
surrender a criminal to a foreign government on de- 
mand, and that the general government had exclu- 
sive power over the extradition of criminals. But it 
must be remembered that the Holmes case was dis- 
missed, and that these remarks of the judges of the 
supreme court of the United States were mere dicta. 
Chief Justice Church in the Vogt case, however, ac- 
cepts the authority of the Holmes case, and asserts 
that the former is a much stronger case for holding 
the act of the governor invalid than the latter. But 
an examination of Holmes’ case shows that the 
supreme court of Vermont, in their final decision, 
while nominally following the dicta of Chief Justice 
Taney, really decide simply that a governor of a 
State, by virtue of his official position, has no right 
to arrest and remove a criminal from the State any 
more than a court, without special statutory juris- 
diction, has this right. All that was said and consid- 
ered in the Holmes case, relative to the course of the 
governor being in violation of the United States con- 
stitution, was unnecessary if not irrelevant, as were 
the remarks of Chief Justice Taney, and Judges Story, 
McLean and Wayne, on the general power of a State 
by statute or otherwise, to order criminals out of 
their domain and put them in the hands of a foreign 
government. The opinion of Chief Justice Church, 
in the Vogt case, follows in the line of the argument 
of Chief Justice Taney. The only consideration 
advanced by Chief Justice Church which sheds any 
new light upon the subject is the following, which 
may be termed the argument from results: 

“Tt has been the policyof the government in later 
years to enter into extradition treaties with foreign 
nations; but the propriety of doing so in any partic- 
ular case may depend upon a variety of circumstances 
known only tv the officers of the government. We 
cannot determine nor judicially know but that the 
government, for reasons of public policy connected 
with its negotiations, may have declined to enter into 
such a treaty with Belgium, the demanding country, 
or that country may have itself refused to make such 
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a treaty without some undue stipulations on our part. 
Is it to be tolerated that a State may overrule the 
decision of the government, and thus embarrass its 
foreign negotiations, and for that purpose may the 
States receive and treat with foreign ministers? If 
one State may, all the States may make these arrange- 
ments, which arrangements may all differ from each 
other, and the same States may make different arrange- 
ments with each foreign nation. The embarrassment 
which such an exercise of power by the States would 
produce to the general government in its foreign policy 
is obvious. The general government might adopt the 
policy of refusing to make an extradition treaty with 
all nations, or it might refuse as to Belgium or any 
other particular country.” 


It is, of course, well known, that the general gov- 
ernment has been in negotiations with Belgium, with 
reference to an extradition treaty, but that the nego- 
tiations failed for lack of reciprocity as to certain pro- 
visions which should be embraced in the treaty. But 
a reference to the negotiations shows, that the United 
States government was willing and did offer to do 
just what the State government was about to do by 
the execution of the law of 1822, viz., to deliver up 
criminals, without regard to nationality, committing 
crimes in Belgium and escaping to this country. 
On the question of “dormant powers,” Chief Justice 
Church says: 


The dormant powers are such as the States may 
exercise over their internal affairs without colliding 
with the action or nonaction of the general govern- 
ment. Such is the subject of bankruptcy. If the 
general government omits, as it may, to pass uniform 
laws relating to bankruptcies, it is competent for the 
States to enact laws on that subject. An omission by 
the government to act can be regarded in no sense as a 
decision that such laws should not be enacted by the 
States, and the action of the States contravenes no 
policy of the government. So of taxation, except where 
there is a prohibition on the States. So when the gen- 
eral government leaves the regulation of commerce, the 
States may take it up within their respective juris- 
dictions, and there are other powers which are concur- 
rent until a collision occurs and then the government 
is supreme. 11 Pet. 102; 5 Wheat.1; 12id. 213. But 
the dormant powers, as they are called, are those which 
may be exercised for the protection of the States within 
their territories and relate to their internal affairs. As 
to foreign intercourse and all questions relating thereto, 
the government alone can speak and act, and the power 
is, therefore, necessarily exclusive. 


This appears very much like begging the whole 


question. To say that “the dormant powers” are 
those only ‘which may be exercised for the protec- 
tion of the States within their territories and relate 
to their internal affairs,” puts an end to the whole 
controversy and allows no further argument. Why 
would it not be just as logical, and far more for the 
public interest, to say as the chief justice does in 
regard to the “regulation of commerce” (only sub- 
stituting the phrase “extradition of criminals”), that 
“when the general government leaves the extradition 
of criminals the States may take it up within their 
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respective jurisdictions, and there are other powers 
which are concurrent until a collision occurs and then 
the government is supreme”? Of course, when the 
general government forms a convention or treaty with 
Belgium, a “collision” may occur and then the gen- 
eral government will be supreme. 

On the question as to whether the law of 1822 is 
an agreement with a foreign power, the great objection 
is found in the fact that a foreign minister or govern- 
ment is made the recipient of the expelled criminal. 
No doubt is raised as to the right of a State to expel 
a criminal of the character of Vogt from its borders, 
but when the State government designates somebody 
into whose hands he shall be driven, the enactment 
becomes, by a mysterious process, an agreement, con- 
tract, arrangement, treaty. But it seems to us that 
the attorney-general put an exactly analogous case 
when he inquired: “If I take a penny to give a 
beggar, and subsequently change my mind and put 
it back in my pocket, have I violated a contract?” 
This matter of the surrender of criminals, under 
the State statute, is altogether optional. It simply 
gave the governor power to do what his official posi- 
tion did not number among its categories, and empow- 
ered him to deliver crimiuals to foreign ministers, or 
duly authorized officers, whenever he thought proper. 
But an agreement or treaty with Belgium necessitates 
two parties to the contract ab initio, in the constitu- 
tional and international sense ; and nobody ever heard 
of an agreement or treaty between States or nations 
without a convention or a meeting of the representa- 
tives of the respective governments beforehand, to 
determine upon the terms of the agreement or the 
treaty. A treaty or agreement, again, is a matter of 
perfect obligation, and may be enforced by either 
party. But neither Belgium nor any foreign power 
can require the enforcement of the law of 1822, The 
State of New York alone, through its governor, may 
determine whether it shall put away its criminals, 
and into whose hands it may deliver them. But, so 
far as New York State is concerned, the court of 
appeals decision is final, unless the case goes to the 
supreme court of the United States. Nevertheless 
it is better to have the validity of the law of 1822 
settled even in this way than that its constitutionality 
should remain longer in doubt. 


———— ee --——— 


The election of John G. Nicolay, of Missouri, to the 
marshalship of the United States supreme court, 
caused great surprise to the numerous aspirants for 
the position, but to none more than to the recent 
incumbent, Mr. Parsons, who indulged himself in the 
fond delusion that he had every thing “fixed” in 
favor of his friend, ex-Lieut.-Governor Kirk, of Ohio. 
But “the best-laid schemes o’ mice an’ men gang aft 
a-gley,” and so Nicolay, the favorite of Judge Davis, 
went in by a vote of five to three. 





CURRENT TOPICS. 


A controversy is going on in the Illinois courts in- 
volving a question of unusual importance. The consti- 
tution of 1870 provided, “that railroads heretofore 
constructed or that may hereafter be constructed in 
this State are hereby declared public highways * * * 
and the general assembly shall, from time to time, 
pass laws establishing reasonable maximum rates of 
charges for the transportation of passengers and 
freight on the different railroads in this State.” In 
pursuance of this provision the general assembly 
declared that railroads should not charge as much for 
transporting freight for any distance as they did for 
transporting the same kind of freight a greater dis- 
tance, and also established a maximum rate of charges 
for the transportation of passengers. The constitu- 
tionality of the first has been attacked by the Chicago 
and Alton Railroad Co., which claimed that, under its 
charter, it had the right to fix its freight tariff; that 
its charter was a contract, and that, therefore, the act 
was void under the constitution of the United States. 
Judge Tipton, of the McLean county circuit, held the 
act valid. The provision regulating passenger rates was 
attacked by the Illinois Central Railroad Company on 
the same ground, and Judge Wood, of the Kankakee 
circuit, held the act void as impairing the obligation 
of acontract. The cases are, of course, distinguish- 
able, as the legislature may have power to prevent 
unjust discrimination, while it may not have the right 
to control the rate of toll; but the same general prin- 
ciple is involved in both. The cases will probably be 
taken eventually to the supreme court of the United 
States, and we shall await a decision with much 
interest. 


Political and commercial economists have alike 
always conceded the utility of bankruptcy laws as a 
means to relieve unfortunate traders from the burden 
of obligations which they never could meet, and to 
secure an equitable division of their assets among 


creditors. But in this country we have been sig- 
nally unfortunate in establishing a system which 
would stand the test of practical operation. In 1800, 
and again in 1841, bankruptcy laws were passed, but 
hardly had the machinery been put in motion when 
they were repealed. In 1867 the attempt was re- 
newed with more success, but now a movement is on 
foot for another repeal. The present law has, no 
doubt, worked badly in many respects, but if our 
legislators are wise and avail themselves of the prac- 
tical experience gained during the past five years, the 
defects can be readily discovered and remedied, and a 
law established which will do exact justice to both 
debtor and creditor. The most unpleasant part of 
our bankruptcy is the tediousness and expense of ad- 
ministering assets. Registers, marshals, deputy mar- 
shals, keepers, assignees and clerks, must each have 
his slice from the estate before a division can be 
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made among the creditors. The whole sysem is too 
ponderous, too technical, too much unlike, in its ad- 
ministration, any other thing known to the law. A 
careful study of the English system and conference 
with the leading bankruptcy lawyers, registers and 
district judges in this country would enable a con- 
gressional committee to so re-model the present law 
as to make it entirely satisfactory to the trading com- 
munity. 


A sad story comes to us from England, which we 
commend to the thoughtful attention of that army of 
young men who contemplate coming to the bar. It 
is briefly this: A barrister of the Middle Temple, a 
Mr. John Haddy, died in London, a couple of weeks 
ago, of starvation. He was “a barrister of sixteen 
years’ standing, and an excellent scholar,” yet he died 
in the heart of a great city from inability to earn his 
daily bread. We do not apprehend that, in this 
country — where the profession is not quite so crowded 
—a young lawyer would meet so tragic a fate, but 
hundreds every year come to the bar who, were they 
to rely on their own unaided exertions, would scarcely 
keep “the wolf from the door.” The Solicitors’ Jour- 
nal, speaking of the case, says: “Men who essay 
themselves as bar students know, or ought to know, 
that they commit themselves to a struggle which is 
very hard to those whose purses are shallow and con- 
nections few ; and though it may well be, and probably 
is, the truth, that a man of ability and industry may 
count on attaining success, even at the bar, if he can 
‘stay’ long enough, it is not every man whose for- 
tune or social position will enable him to live through 
the interim.” 


Mr. Clark Bell, the newly-elected president of the 
New York Medico-Legal Society, has initiated a 
movement for the founding of a complete library upon 
medical jurisprudence. Exclusive of pamphlets, about 
one thousand volumes are now extant in this country 
and Europe upon this important branch of legal 
knowledge, but only a small portion of these are to 
be found in any of our public libraries. It is esti- 
mated that the cost of these volumes, including a great 
mass of pamphlets, will not exceed the sum of $3,000. 
The president invites the assistance of the profession 
outside of the society to aid in securing the necessary 
funds. Considering the great value that such a col- 
lection would be to the entire legal profession in New 
York, his appeal should meet with a prompt and 
generous response. 


That was a clever “dodge” of John Graham, 
Tweed’s counsel, in insisting upon the reading of the 
indictment, which filled up over one thousand printed 
pages. It seems, however, too bad that the prisoner 
was not required to stand during the reading, as Mr. 
Peckham insisted. Had that been done, the measure 
of his punishment would have been full, and justice 
could have turned her attention to other matters. 





In the Foster case, which was argued before the 
court of appeals on Monday, the question was raised 
whether or not a general term justice can hold a 
court of oyer and terminer and impanel a grand 
jury. Foster, it will be remembered, killed Putnam 
with a car hook in 1871. He was indicted at the 
May term of the oyer and terminer of that year, 
which was held by Justice Cardozo, who had, prior 
thereto, been appointed one of the general term jus- 
tices for the first department. The prisoner now con- 
tends that the indictment was not found by any 
grand jury, because the said justice, being a member 
of the general term, could not hold the court and 
impanel the jury. The decision was reversed. 


An attempt is to be made in the present session of 
the legislature of Indiana to have a convention called 
for the amendment of the constitution. The existing 
constitution has been in existence for twenty-one 
years, and, in many respects, seriously requires amend- 
ment, in none more than in its provision relating to the 
supreme court. Governor Baker, in his recent mes- 
sage, said: “It would require the exercise of superior 
ingenuity to devise a worse judicial system than that 
under which we now suffer.” Among the changes 
required are the addition of another justice, the num- 
ber now being four, and a provision that the terms of 
only a portion of the justices shall expire at the same 
time. This latter change will give a character of 
stability and permanence to the bench which it can- 
not have now when all the justices are elected at the 
same time and for the same term. 


———e--o—_—. 


NOTES OF CASES. 


McCord v. The People, 46 N. Y. 470, is one of 
those cases that pass unquestioned when they pass 
unnoticed. So far as appears from the meagre report 
of the case, McCord was indicted and convicted for 
falsely and fraudulently representing that he was an 
officer, and that he had a warrant for the arrest of 
one Miller, on a criminal charge, and that Miller, be- 
lieving such representations, delivered to McCord a 
gold watch and a diamond ring. The supreme court 
sustained the conviction, but the court of appeals re- 
versed it; and why? Because “the prosecutor parted 
with his property as an inducement to a supposed 
officer, to violate the law and his duties; and if, in 
attempting to do this, he has been defrauded, the law 
will not punish his confederate, although such con- 
federate may have been instrumental in inducing the 
commission of the offense.” Had this been a civil suit 
by Miller against McCord, this would have been a 
correct statement of the law; but the people were 
the prosecutors here, and Miller had no more to do 
with the cas2 than any other citizen of the State, 
save as a witness. Suppose a man were indicted for 
compounding a felony, would not this proposition o 
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the court apply as well to his case, as to the case at 
bar? They used the term “ prosecutor,” as though 
“the people” were dropped out of the case, as in 
fact they were. Mr. Justice Peckham, the only dis- 
sentient, very effectually demolished, it seems to us, 
the arguments of the court, and we take the liberty 
of saying that the case cannot be relied upon as a 
safe precedent. 


Cole v. Drew and wife, 44 Vt. 49, if it does not 
establish any very important legal proposition, illus- 
trates the propensity of some people to litigate about 
trifle. Mrs. Drew, with the permission of the high- 
way surveyor, cut the grass in the highway running 
through the plaintiff’s land and the fee of which he 
owned. The grass was cut from the center ridge, 
between the wheel-ruts, the strip being about five 
rods long and from six to twelve inches wide, and 
was so cut that Mrs. Drew’s “children might go and 
come from school in the highway without getting 
their clothes wet.” But, not content with cutting 
the grass, and not having a due regard for Mr. Cole’s 
right of property therein, Mrs. Drew fed the grass to 
her husband’s horse. Now, the court very properly 
held that Mrs. Drew had a right to cut the grass, but 
that in carrying it away and giving it to the horse, 
she made herself a trespasser ab initio, and so vener- 
able an authority as the Six Carpenters’ Case, 8 Coke, 
146, was brought out to sustain the ruling. 


Oo 
COPYRIGHT IN ENGRAVINGS. 


COURT OF EXCHEQUER. 


BRADBURY AND OTHERS v. HOTTEN. 


Republication of engravings from an illustrated 
periodical. 
laintiffs were = pines and owners of the copy- 
t of a week! odical called Punch, which contained 
ns and other cr engravings illustrative of the events of 
the day, and the career of eminent persons ; and amongst 
them were caricatures of the events in the history and 
adventures of the Emperor Na leon III. The defendant 
published a book entitled, apoleon III, from the Pop- 
ular Caricatures of the last Thirty Years,” and among 
a great variety of other caricatures taken from other pub- 
lications there were nine taken from Punch, with t. rq 
original headings and references, but much reduced in 
size. Not more than one such engraving was taken from 
any one number of Pw and these engravings had ap- 
in Pw at intervals extending over several years. 
e engravings themselves had not been registered. 


= that this wasan infringement af the plaintiffs’ copy- 
right in their publication of Punch. “ ae 


The 


This was a rule calling upon the plaintiffs to show 
cause why the verdict found for them should not be set 
aside and a verdict entered for the defendant on the 
ground that there was no evidence of an infringement 
of their copyright.(a) 





@ By sec. 15 of the 5 and 6 Vict. c. s (the copyright act), 
it is enacted, “that if any person shal nt or 
cause to be printed, either for sale or Sisieesniatttn Pp . book 
in which there shall be a subsistin copyright, without the 
consent in bp BS the proprietor thereof, * 

such offender shall be liable to aspecial action on the aan 
at the: suit of the proprietor of such copyright.” Sec. 2 de- 
fines “book” to mean and include any volume, part or 
division of a volume, pam sheet 
of music, map, chart or 


let, sheet of letter-press, 
separately published.” ” etc. 





The declaration in this case stated that the plaintiffs 
were the proprietors of a subsisting copyright in a book 
or sheet of letter-press separately published, entitled 
Punch, or the London Charivari, and numbered 391; and 
the defendant, after the passing of the act of parlia- 
ment passed in the sixth year of the reign of her 
majesty Queen Victoria, entitled “‘an act to amend the 
law of copyright,’’ did wrongfully and without the 
consent in writing of the plaintiffs, so then being such 
proprietors as aforesaid, print or cause to be printed 
for sale divers copies of certain parts of the said book 
or sheet of letter-press, contrary to the form of the 
statute. The declaration contained eight other similar 
counts. The defendant pleaded “not guilty.”” Upon 
the case coming on for trial at the sittings after last 
term before Bramwell, B., the parties agreed upon cer- 
tain facts, and the learned judge, by consent, took and 
minuted the following facts: 

“ Admitted — plaintiffs are owners of copyright in 
Punch, and were during the period when the nine 
wood-cuts were published. There are nine of these, 
beginning in 1849 and ending in 1867, the copying of 
which is complained of. Admitted—defendant pub- 
lished the book called ‘ Napoleon III, from the Popu- 
lar Caricatures of the last Thirty Years,’ In it appear 
nine alleged infringements. Mr. Serjeant Parry says 
that they are such selections from one book for the 
purpose of writing another original and distinct book 
as may be lawfully made. Then, that they are abridged, 
and that it is a compilation; also, that their complaint 
is a complaint of a piracy of a book and not of a print. 
Admitted by plaintiffs that other illustrations from 
several other works, foreign and English, appear in the 
book, and that search was made by defendant in thirty 
years of Punch for other materials. All Punch from 
1848 till now taken to be in, subject to plaintiffs’ ob- 
jection of irrelevancy and inadmissibility. Joseph 
Grego, artist, 23 Granville square, Sept., 1870, consulted 
in reference to publication of this book. I went over 
the caricatures of thirty years. Mr. Manisty objects. 
Charivari, and Journal Pour Rire, and French papers 
in 1848. Then to English, American, German and 
Italian, and wherever we could get any thing. We 
consulted Punch, Diogenes, Illustrated News, Fun, 
Tomahawk and Town Talk. Engaged several months 
and assisted by Hotten’s advice. Leave it to the court 
to draw inferences, Verdict for plaintiffs 40s., with 
leave to move.”’ 

Parry, Serjeant, having accordingly obtained a rule 
nisi. 

Manisty, Q. C., and G. Williams showed cause. 


KE uy, C. B. —I am of opinion that the plaintiff is 
entitled to the verdict which he has obtained, and 
consequently that this rule must be discharged. The 
question or questions raised are undoubtedly of very 
great interest and importance, and it may be difficult 
to lay down any fixed and separate principle upon 
which this case or other cases of the like nature 
should be determined. It is, no doubt, to some extent, 
a question of degree, for it may well be that one of 
several portions of a book, or of several books and 
publications, may be copied into another, and that will 
not constitute an infringement, or ought not to induce 
a jury to find that there had been an infringement of 
the copyright. Whereas, if the copyings from one 
book into another are multiplied and come to a con- 
siderable number, and constitute an essential and 
material portion, either of the work or works pirated, 
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or of the works into which the copies have been made, 
that may admit of a different solution and different 
determination, and may amount, and ought to amount, 
in the judgment of the jury, to an infringement of the 
copyrights. Let us first clear the way by considering 
whether there is any technical difficulty with respect 
to the language of the statute, and the matter or thing 
which has been copied or pirated, if pirated. In the 
present case there is no doubt the statute protects 
alone a book or letter-press, or a book and letter-press, 
and it is not strictly speaking, what may neces- 
sarily and in all cases form part of a book, or what is 
generally understood by a book, and certainly is not 
what is meant by the term “‘letter-press,”’ which is here 
pirated or copied by the defendant. But what appears 
to be the plaintiff’s publication is this— it consists of 
a sheet which is multiplied by folding into such a form 
as to make it constitute a book, consists partly of 
letter-press and partly of what I think it may be 
more convenient to allude to by the general term 
“pictures,”’ it isa design, an etching, or an engraving, or 
whatever it may be, according to the mode in which it 
is introduced into the work; it may be engraved, or 
merely etched, or constitute a wood-cut, but whatever 
it may be, it will come within the meaning of the 
generic term “‘pictures.’’ The work,therefore, which the 
defendant is said to have pirated consists of a book or 
sheet of paper, so folded as to constitute what would, 
in point of law, within the meaning of the act of 
parliament, be a book consisting partly of letter-press 
and partly of pictures, and those pictures are each 
here and there, not perhaps uniformly and always, but 
most frequently, illustrated or explained by a small 
portion of letter-press, and it is no less than nine of 
these pictures appearing in nine several publications 
which have been given to the world at very different 
periods no doubt, at periods extending over several 
years from the year 1849 to the year 1859, but still the 
parts copied, or the pictures copied, consist of pictures 
which have appeared in this publication of Punch at 
the various several periods in question; and the parts 
copied, that is, the pictures which have been trans- 
ferred and introduced into the defendant's publication, 
are partly wood-cuts and partly illustrations, with 
explanations in letter-press. There is no doubt, there- 
fore, if these pictures, with the letter-press explana- 
tions or illustrations, have been copied either in such 
numbers or to such an extent as to amount to a 
material and essential portion of the plaintiffs’ publi- 
cation, and they have been so introduced into the 
defendant’s work as even possibly, though not actu- 
ally, to enable the defendant, by means of his having 
thus copied these prints or wood-cuts into his work, to 
obtain from the sale of that work a profit which might 
have been obtained by the plaintiffs, or which even 
possibly might have been obtained by the plaintiffs by 
reason of his copyright, and his being the proprietor 
of rights in these wood-cuts, with the explanations 
annexed to them, I think that would constitute a 
pirating, which would entitle the plaintiffs to maintain 
his action. It has been argued, no doubt, that the 
copying of a single print, illustrated or otherwise by 
letter-press, would not amount to such a piracy as to 
entitle the proprietor of the copyright to maintain an 
action. I do not think it is possible, correctly or 
safely, to lay down any general rule upon the subject. 
I can imagine a case in which the copying of a single 
picture, with the illustrations or explanations which 
belong to it,would not amount to an infringement 





of a copyright; for example, if a single one of these 
prints had appeared in Punch at a particular period 
of time and simply in illustration of some event which 
had then recently occurred, or something which con- 
stituted one of the topicsof the day, and then an 
enlarged work, consisting of perhaps a hundred or more 
than a hundred of such pictures, were published, not 
for any such purpose as that for which the publication 
had been introduced and published, such as the life 
of a distinguished individual, the publication in ques- 
tion having referred simply to some ludicrous circum- 
stance which had taken place at the time, one can very 
well imagine that would not be a publication which 
would amount to an infringement of a copyright, 
either at law or according to what a jury ought to find 
by their verdict, or as in the case put by my brother 
Bramwell, where we have to consider the intention 
with which the publication has taken place, and the 
nature of the one work, and the nature and purpose of 
theother work In the case forinstance of a man hav- 
ing traveled in various distant countries, and having 
introduced in his book an account of some dish, and 
the mode in which it had been prepared in China or 
Japan, and some one afterward either had published 
what is called a cookery book, or had published a work 
giving an account of the various modes in which food 
was prepared, and a description of the course which 
was pursued in the various countries, and when he 
came to allude to what was the case in China, had 
copied this particular recipe of the dish in China, no 
one would say that that would be a pirating of a work 
which had been published with a totally different 
intent, and was of a totally different nature and char- 
acter. So I can imagine that any one who had pub- 
lished a history, in which he had introduced engravings, 
or etchings, or wood-cuts, even of the heads of differ- 
ent kings of the kingdom of which he was writing the 
history, and some one in publishing a history of any 
particular period of time, not a history of the same 
kingdom, but the history of another kingdom, and for 
another purpose, had copied out of that book the pic- 
ture or etching in question, I should imagine that no 
jury would be justified in holding that that was an 
infringement of the copyright; and yet I can also 
very well imagine cases in which the copying into one 
work of a single picture, engraving, diagram or any 
thing else, a wood-cut, or any thing which might pass 
under the name of a picture, or any thing different 
from mere letter-press, in another work, although con- 
sisting of a single instance only in which it would 
clearly and manifestly be a pirating of the copyright 
of another, would entitle the proprietor of the copy- 
right to maintain an action. Let me suppose, for 
example, that there was a work which might have 
some two or three etchings or pictures, or perhaps one 
only, but that one or two or three happened to be a 
very exact and perfect engraving of the likeness of 
some distinguished person of another age, Lord 
Bolingbroke, William the Third, Louis the Fourteenth, 
or the Duke of Marlborough, where there happened 
to be no other authentic likeness or picture of the 
individual in existence. I can imagine a case where a 
man would purchase a book at any price, in order to 
have a picture which was undoubtedly an authentic 
likeness of any of the individuals I have mentioned, or 
inthe case which has been the subject of controversy, 
with regard to a great number of pictures, namely a 
perfect and undoubted likeness of Mary, Queen of 
Scots: I think if any one were to publish a book, no 
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matter what the subject might be, but in which he had 
introduced an accurate, exact, and I was going to say, 
a meritorious, engraving—an engraving possessing 
some merit asa work of art —of a likeness of Mary 
Queen of Scots taken from an original picture as to 
which there was proof that it was an undoubted like- 
ness and the only one which existed and had ever been 
made public, from the original picture in question, if 
that were transferred to another book, although it was 
a book on a totally different subject, having no refer- 
ence to the subject of the book in which the likeness 
of Mary Queen of Scots had been introduced by the 
plaintiff, no jury would hesitate to find that this was a 
pirating of something which gave value to the book, 
which enabled the author of the book, the plaintiff, to 
obtain a profit which he otherwise would not have been 
able to obtain, and would enable him who was charged 
with the infringement of the copyright also to obtain 
a profit by reason of the publication of this portrait, 
which being the property of the owner of the original 
published pictures in question he availed himself of 
and which no one ought to take the benefit of. That 
would be the case of a single instance of publishing a 
single picture taken from the work of another from 
which that other derives profit. But when we come to 
the question whether awork of this nature is an in- 
fringement of the copyright we find that the defendant 
in this case, as in a work which purports to be what I 
may call a comical Life of Napoleon, introduced no less 
than nine of these pictures, taken from works or 
books the property of the plaintiff, and in which he 
possesses a copyright under the statute, the question 
which we have to consider is this, first of all whatever 
may be the principle upon which the right to maintain 
an action depends, whether it is really and substantially 
taking to himself and applying to his own use, and for 
his own benefit, and his own profit that which might 
enable the proprietors of Punch, the plaintiffs in this 
action, to obtain a profit, and which undoubtedly en- 
abled the defendant in this case to obtain that profit 
from the value which would be communicated or 
added to this publication by means of these pictures to 
which the plaintiffs would be entitled. Now it is in 
vain to deny when we come to look to these pictures 
that, in the first place, we find that they are works of 
great merit. It is impossible to doubt that the plain- 
tiffs, the proprietors of Punch, must have paid and paid 
largely to whoever was the author and designer of these 
different pictures which have been introduced into this 
work. It is in vain to deny that by reason of their 
merit quite independently of the effect of the letter- 
press, by reason of their succeeding and being perfect- 
ly successful in turning the emperor into ridicule, 
covering him with ridicule, and that ina very ingenious 
and meritorious manner—I mean meritorious, treat- 
ing it as a work of art—there is no doubt that has 
given a value to the publication of the defendant, and 
these nine pictures taken alone may be considered 
of themselves to have the result of effecting a larger 
sale and consequently to obtain an increase of profit 
upon the sale of the work in question. Upon what prin- 
ciple is it to be said that he is to entitle himself, by reason 
of the sale of this work, to the profit arising from having 
introduced into it pictures of great merit, and upon 
which the public have set a value by reason of which 
they would purchase more or give a higher price for 
the book? The property in the pictures is undoubt- 
edly vested in the plaintiffs and in the plaintiffs alone. 
The case put by my brother Pigott is an answer to 





what has been more than once suggested by my 
brother Parry, in the course of his really very able 
argument, and it is this: ‘‘ Suppose the proprietors of 
Punch were minded, andI do not now that they have 
not done it with regard to some classes of pictures 
which have been introduced into this work, but sup- 
pose they were minded just about the time when the 
great calamity fell upon France and the Emperor 
Napoleon, which made him an exile, and drove him 
to take refuge in this country — suppose the proprie- 
tors of Punch had been minded at that time to publish 
a collection of all the caricatures, prints, or pictures, 
whatever they might be, concerning the Emperor Na- 
poleon, which had been introduced of late years into 
this work of Punch ; there can be no doubt that the very 
nine pictures which have conferred a value upon, and 
communicated a value to the work so published, would 
have enabled them to obtain by reason of them, and 
their sale, a larger profit —of course, taken together 
with others— but a considerable profit by reason of 
these nine pictures alone. Can any one say, therefore, 
that it might not occur, that a number of people who 
might have been disposed to have purchased the work 
which the proprietors of Punch might have published, 
which they may yet determine to publish, and which 
might result, or might have resulted in considerable 
profit to them, would they like any one to be told: 
‘You will find all the very best pictures which have 
ever appeared, particularly the comical pictures, the 
pictures which turn the Emperor Napoleon into ridicule 
with reference to one event or another, or one act or 
another —you will find all the very best of them in 
Mr. Hotten’s publication, which you may buy at even 
a less price, perhaps, than you will have to pay for this 
collection from Punch?’ Can any one say that would 
not operate as a direct loss, and for aught I know, a 
very considerable loss, to the proprietors of Punch by 
reason of the piracy of these pictures?” I do not’ 
know that I need make any further observations upon 
the principle of the case. The principle that ought to 
regulate our decision of this case is, that where one 
man transfers into a work which he publishes for his 
own profit, a material and essential portion of some- 
thing which has been published by another, in a work 
which he has published for his profit, and where it is 
not a mere extract for a particular purpose, germane 
to and connected with the publication in which the 
pirating is said to have taken place, but where it is 
really a very large and substantial portion of some- 
thing from which another has derived, and may yet 
derive profit; I mean from the work so trans- 
ferred and from which he may yet derive profit. 
I think no jury ought to hesitate in coming to 
the conclusion that that is an infringement of 
the copyright and a violation of the law. I need 
not go into the principle of the statute in considering 
this case in the judgment we are about to pronounce, 
but I must say that the case first cited by Mr. Manisty, 
of Bogue v. Houston, appears to me directly in point; in 
that case it appeared that the plaintiff had published 
a work in which there were a considerable number of 
prints or pictures —I will use the same term again — 
of various animals in certain conditions and postures, 
in some way or other resembling or connected with 
the human form. Another man published a work of a 
different character altogether, and perhaps fora differ- 
ent purpose. I believe the latter work was a book of 
fables, or something in the nature of fables, in which 
reference was made to Aisop’s fables, and La Fon- 
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taine’s fables, and others, as to different descriptions 
of animals. He introduced into that work a great 
many (I do not know how many, but several, is the 
expression used), pagsibly more than nine, or less than 
nine, as in this case, but he introduced, at all events, 
several of the very etchings or wood-cuts, or engrav- 
ings, whichever they may have happened to be, which 
had appeared in the plaintiff’s work. Well, in what 
respect does that case differ from the one now before 
the court? There, the plaintiff had published a work 
in which there were, I suppose, some eight, nine, or 
ten pictures of animals in various forms and postures. 
The defendant published a work, into which he trans- 
ferred and copied those pictures of animals in the 
same form and in the same postures. It was held, that 
that was an infringement of the copyright of the 
plaintiff, and the circumstances under which it was so 
held, were such as to show that it was a point upon 
which no doubt ought to be entertained; it was not 
the case of an action where a verdict was found by a 
jury, or in which the opinion on point of law of a 
court of law was to be taken, but it was an application 
for an injunction, and I need not say, that the court 
of equity will never grant an injunction, except where 
the case is perfectly clear, and altogether free from 
doubt; the court of equity would leave it to the party 
complaining to bring his action at law, if it were a 
matter of any sort of doubt, but, inasmuch as there 
was a publication in this work of the defendant, of 
some seven, eight, or nine, it may have been more or 
less, but at any rate, a substantial number of the pic- 
tures which appeared in the plaintiff’s work, the 
learned judge did not hesitate at all to grant an in- 
junction to restrain the defendant. Under these cir- 
cumstances, I think, we have both principle and 
authority in favor of the plaintiff, and upon a true and 
just construction of the act of parliament, we ought 
to hold that the defendant, by transferring and intro- 
ducing into his work no less than nine of these pic- 
tures which have appeared in Punch, pictures of great 
merit as works of art, pictures which could not fail to 
attach or communicate a value either to the plaintiff’s 
work, or to the defendant’s work, in whichever they 
happen to be published, I think that we ought not to 
hesitate to say that that is an infringement of the 
copyright, and entitles the plaintiff to maintain this 
action. 


BramMwELL, B.—I am of the same opinion, although 
not without some doubt, a doubt which seems to me 
extremely likely to exist in what I think is somewhat 
of a border case, where it is a question of quantum — 
if one may say so—that is, where there is some 
amount of taking, and the question is, how much. 
and this is a case on the border, as it seems to me. 
But I have come to the conclusion that the plaintiff is 
entitled to our judgment, and on a ground which I 
will endeavor to state very shortly. The plaintiff is 
the proprietor of this book or sheet of letter-press. 
Well, when a man publishes any thing, it seems to be a 
rule that he is thereby adding, or professing to add, to 
the.general stock of knowledge of the world; every- 
body has, to a certain extent, read or availed 
himself of it; therefore, according to the illustra- 
tion which has been put, if a man mentions that he 
saw some things in his travels, and then in a book, 
which is written not as a book of travels but as a book 
upon a subject which is incidentally mentioned in the 
book of travels, he may copy from that book of travels 
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that which is stated by the traveler, which he says he 
seen, and so on in other cases. Now to apply that to this 
case: if the defendant here had said ‘‘ I propose to illus- 
trate my history of Napoleon III by quotations from the 
satirists and humorists of the day,’’ and had said, when 
he came to a particular chapter, ‘‘ Punch of this time 
observed of France that she had got a new toy, that the 
strings were pulled, and its legs would go in any direc- 
tion.”” If he had said that, of course that would have 
been no piracy,and if he had quoted the very letter- 
press which was there toa reasonable extent, I should 
have said that that wasno piracy. So if he had gone on 
and had said at this time, though opinion in England 
became very favorable to Napoleon, for we find him 
now represented in a cartoon as meeting Prince Albert, 
and lighting a cigar at the Prince’s cigar, etc., that cer- 
tainly as I said before would be no piracy; and evenif 
he quoted letter-press to that effect, I think in modera- 
tion that would be no piracy. Therefore, I think he 
might have borrowed to a certain extent for the pur- 
poses for which he says he borrowed these caricatures. 
But what he does is this, he does not content himself 
with using the sort of knowledge which he had derived 
from Punch, but he produces the wood-cuts or engray- 
ings in Punch for the same purpose for which Punch 
originally produced them, namely, that people might 
laugh at them. That is really his reason. He produces 
them for the very identical purpose for which they 
were originally published. I think, therefore, the copy- 
right has been infringed. I cannot but add that 
whether a general question of principle is involved in 
it or not, I do not know, I should think not; and, if 
not, I cannot but think that this is really a very unim- 
portant question, and it has occurred to me whether 
really if the plaintiff had been put to prove his dam- 
ages he could have made out as much as 40s. However, 
that question does not arise here. I only mention it 
for the purpose of excusing myself for not dwelling 
longer upon this case. It seems to me, therefore, 
that the plaintiff is entitled to our judgment. 


Pricot, B.—I am of thesame opinion. The question 
I think is, whether the defendant has appropriated a 
substantial part of the publication of the plaintiff by 
printing it for sale. I think that must always be a 
question of degree, and one to be judged of from the 
circumstances of each case. Now, in the present case, 
it is evident that this letter-press of the plaintiffs was 
a valuable property, and I think the vital part of each 
number is the leading print or wood-cut. I think that 
is the vital part of each number; we know that is the 
most amusing part, and it is the part to which the pub- 
lic first look, and if the question whether it is a vital 
part of the publication is to be considered, I think 
beyond all doubt it is a vital part of each number; it is 
the result of labor, ingenuity, and expenditure of 
money, and is valuable to the plaintiff not only in itself 
in its present form of the Punch paper, but he is 
entitled to use it in any way he pleases for further profit, 
a right to which no other personis entitled. That being 
his position, he complains that the defendant has 
appropriated nine of these wood-cuts, and the question 
is, whether using them in the way the defendant has 
done does constitute piracy? That would have been, 
under ordinary circumstances, a question for the jury ; 
I think, however, it isa question as well that should 
be reserved for this court, and that it is well worthy of 
our consideration. Now, it seems to me, beyond all 
doubt, it is a piracy in the defendant to have done 
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this. I have said it is a question of degree. If, 
instead of being what it is, it had been an anecdote in 
an anecdote book, and a person took one of those anec- 
dotes and introduced it intoa novel, Ishould say beyond 
all doubt, from the way in which that was used, that 
would not have been a piracy of the anecdote. If, on 
the other hand, a publication of a similar nature to 
Punch is published on a later day in the week from 
Punch, and the proprietors of that publication take 
its leading wood-cut and put it into their publication, 
although it was only one wood-cut used upon one 
occasion, yet no doubt that would be, and no one could 
doubt that it would be, a very substantial piracy. 
This, it may be said, is an intermediate case, although, 
really, I cannot distinguish the case very much from 
the one that I have last put. But beyond all doubt 
the object of these wood-cuts is to amuse and interest 
the public and at the same time, by the satire, to lead 
public opinion. They are produced and sold for profit, 
and I think, if you examine each one of the objects, 
you will find that the defendant had every one of the 
objects in reproducing them in his book. On the 
whole, therefore, I cannot doubt that this is a case in 
which the defendant has been guilty of an appropria- 
tion of the property of the plaintiff, which is pirated, 
and, under the copyright act, the plaintiff is entitled 
to our judgment. 


KELLY, C. B.—I have to add that my brother Chan- 
nell entirely concurs in the opinion that this is a case 
in which the defendant’s publication is substantially 
an infringement of the plaintiffs’ copyright. Rule 


discharged.—Law Times Reports. 
——_—_—_oe——- — 
COURT OF APPEALS ABSTRACT. 
ABATEMENT AND REVIVAL. 


Under section 121 of the Code an action does not abate, 
although the sole plaintiff or defendant die and there be 
no verdict or judgment, provided the cause of action 
survives in favor of or against the representatives of the 
deceased party. This section, however, was only in- 
tended to change the former practice, which confined 
the right of continuing the action to the complainant 
or his representatives, unless the defendant acquired 
some rights in the litigation. 

Where a counterclaim has been interposed and issue 
joined thereon, and referred to a referee for trial, the 
defendant has acquired such an interest in prosecuting 
the action, as entitles him to have it continued, and 
this relief can be obtained upon motion in the action. 
Livermore et al. v. Bainbridge. Opinion by Rapallo, J. 


ESTOPPEL — DOWER — MERGER. 

To establish an estoppel in pais a party must show 
that the acts, declarations or omissions out of which he 
claims the estoppel arises, influenced his conduct, or 
that he took action in the matter in reliance thereon. 

A judgment in an action brought by a receiver, in be- 
half of creditors, against the debtor and his wife, setting 
aside a deed from them to a third person, and a deed 
from their grantee to the wife and directing a sale of 
the premises, where it does not appear that there were 
any averments in the pleadings, raising the question of 
her inchoate right of dower and no recognition or pro- 
vision in regard to that right is contained in the judg- 
ment, does not operate as an estoppel by record to 
defeat the wife’s claim for dower in the premises upon 
thedeath of herhusband. Grover, J., dissenting. 








The rule that a judgment is final and conclusive upon 
the defendant, as to all matters which might have 
been litigated and decided in the action, is limited and 
applicable to such matter only as might have been 
used as a defense in that action, such as if again con- 
sidered would involve an inquiry into the merits of the 
former judgment. 

The release by a wife of her inchoate right of dower 
operates only against her by way of estoppel; it must 
accompany or be incident to a conveyance by another, 
and binds in favor of those who are privy to, and claim 
under the title created by, that conveyance, and if the 
conveyance is void or ceases to operate she is again 
clothed with the right which she has released. Man- 
hattan Co. v. Evertson, 6 Paige, 457, distinguished, and 
Meyer v. Noler, 1 Rob. 333, questioned. 

The rule that a fraudulent conveyance is valid as 
between the parties thereto does not operate to work 
a merger of a prior lesser estate, owned by the grantee 
when the conveyance has been set aside because of the 
fraud, as the penalty of the loss of the estate conveyed 
will not be added to further one of the lossof another 
interest, on the ground of merger. Maloney v. Horan. 
Opinion by Folger, J. 

COMMON CARRIER. 

1. A, who is not in business as acommon carrier, but 
who is the owner of a canal boat, used generally in the 
transportation of freight for himself, applies to B, a 
common carrier, who has knowledge of the facts, and 
receives a load of freight. Held, that A is not subject 
to liability as a common carrier. Fish et al. v. Clark, 
impleaded, etc. Opinion by Grover, J. 

2. The fact that B, the common carrier, as such, con- 
tracted with A for the carriage of freight, and that A, 
the owner of the boat, was aware of this, does not 
affect the liability of A. His liability is determined 
by the business in which he is engaged, and the char- 
acter of his own employment, and not by that of his 
employer. Ib. 

CONSTITUTIONAL LAW. 

1. Appeal from a decision of the general term of the 
first department, affirming a judgment of the court of 
special sessions in the city of New York, convicting 
the plaintiff in error of the crime of petit larceny. 
Huber v. The People. Opinion by Allen, J. 

2. A provision for the reorganization of the court of 
special sessions of the city of New York is not 
embraced in, and is not connected with, the sub- 
ject of providing for the government of that city; an 
act providing for either is “local.” Ib. 

8. The insertion therefore in the “ city tax levy” act 
for the year 1870, of a section designed to accomplish 
the reorganization of said court (§ 49, chap. 383, Laws 
of 1870), was in hostility to section 16, article 3 of the 
State Constitution, which declares ‘‘that no private or 
local bill * * * shall embrace more than one subject, 
and that shall be expressed in its title,” and said seo- 
tion is void. Ib. 

PAROL EVIDENCE. 

Recital in a bond given by one copartner to another, 
upon dissolution of the copartnership, setting forth 
as the consideration therefor the transfer and delivery 
by the obligee, to his former partner, of the assets of 
the firm, is a substantive part of the agreement, 
and cannot be varied or contradicted by parol evi- 
dence; nor where the bond is delivered to the obligee 
or his agent, can it be shown by parol that it was de- 
livered asin escrow. Cocks v. Barker etal. Opinion 
by Allen, J. 
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PARTNERSHIP. 

Where real estate is deeded to the members of a 
copartnership, as individuals, the legal effect of the 
conveyance is to make them tenants in common, but 
if the copartnership funds have been expended in the 
purchase, and the land purchased and used for copart- 
nership purposes, by agreement to that end, it is to be 
treated in equity as copartnership assets. So, also, 
where moneys of the firm have been expended in im- 
provements upon real estate so deeded, the same effect 
follows as to its enhanced value. The creditors of the 
copartnership are entitled to a priority of payment 
thereout. The creditors of an individual member of 
the copartnership are tc be preferred to those of 
another member, and one member to another, or to 
his creditors for any amount paid in excess of the share 
he was bound to contribute, or in excess of his propor- 
tion of the debts of the concern. Where a mortgage 
is given by one member of a copartnership to secure 
an individual debt, upon his apparent interest as one 
of the tenants in common in real estate thus purchased 
and used for copartnership purposes, to a bona fide 
mortgagee, without notice of the facts, the latter is 
entitled to repose upon the legal effect of the convey- 
ance, and is entitled toa priority of lien; but if the 
mortgage is given for a precedent debt, and the mort- 
gagee has parted with no valuable thing in reliance 
upon its security, or if he has knowledge of the facts, 
he takes his mortgage with notice of the character 
equity has impressed upon the property, and subject 
to the equities, superior to his own, of any and all per- 
sons interested in the property. Hiscock v. Phelps. 
Opinion by Folger, J. 


—_—<— > 
GENERAL TERM ABSTRACT. 


SUPREME COURT— FIRST DEPARTMENT. 


OPINIoNsS DELIVERED NOVEMBER, 1872. 


NEGLIGENCE. 


1. The rule of law which makes a principal liable 
for all the negligent acts of his agent, done in the 
course of his ordinary employment, is too familiar and 
too well established to require to be supported by the 
citation of authorities. It was urged that the agent’s 
omission to give notice of the nature of the goods in 
this case was a criminal, or, at least, an illegal act, and 
that, therefore, the defendant was not liable for it. 
No such distinction exists. Thomas v. Winchester, 
supra. The court of appeals held in this case that 
“although the defendant may not be answerable crim- 
inally for the negligence of his agent, there can be no 
doubt of his liability in a civil action, in which the act 
of the agent is to be regarded as the act of the princi- 
pal. 

Wethink no negligence can be imputed to the plain- 
tiff in causing the package to be opened after its arrival 
at San Francisco. It is true the opening of the pack- 
age was the immediate cause of the disaster, for the 
consequences of which the defendant is sued. But it 
is quite reasonable to infer, that if the defendant had 
performed his duty, and given notice of the dangerous 
character of the package, a different disposition of it 
would have been made and the requisite care would 
have been taken to prevent an explosion. 

It was the duty of the plaintiff to take care of the 
package, and, if possible, to stop the leakage of its con- 
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tents. He adopted the usual method of doing this. 
He had no reason to apprehend any danger, nor was 

he warned that it was necessary to use extraordinary 
care in handling the package. It was the fault of the 
defendant that such warning was not given, although, 
therefore, it was the act of the plaintiff which caused 
the explosion, yet, for the reasons stated, such act was 
not a negligent one which disentitles him to recover. 
Add. Law of Torts, 20, 21. Barney v. Burstenbinden. 
Opinion by Gilbert, J. 

2. Locality of action.— There is nothing in the point 
that this action is local. The gravamen of it is the 
negligence of the defendant, whereby the plaintiff has 
sustained damages. Such an action, in its nature, is 
personal and transitory, and may be brought wherever 
the defendant can be found and served with process. 
The injury to real estate is only one element of the 
damages. Our statute relative to locality of actions 
only applies to causes of action arising within this 
State. Ib. 








Also, see Bills and Notes. 


NUISANCE. 

1. What constitutes a nuisance: effect of legislative 
sanction: gas works. —The legislature have authorized 
the defendants to manufacture gas, to be used for light- 
ing streets and buildings in the city of New York, 
reserving the power to alter, modify or repeal the act. 
It is also required by the act that it be favorably con- 
strued in all courts for the purposes expressed therein. 
The defendant's gas works were erected in 1849, quite at 
the easterly extremity of Twenty-first street in the said 
city, and the company have ever since made and distrib- 
uted gas therefrom extensively, for the purposes author- 
ized. It is conceded that their buildings and processes 
are of the best, their servants careful, and that they 
have used due care and diligence in the business. The 
defendants were indicted for creating a nuisance, by 
unwholesome smells, smokes and stenches, rendering 
the air corrupt, offensive, uncomfortable and unwhole- 
some. It appears that persons residing near are much 
disturbed and sometimes sickened by the offensive 
smell which pervades the air and penetrates their 
dwellings in certain rarified conditions of the atmos- 
phere, particularly when an easterly wind prevails. 
The court of general sessions refused to hold that the 
act of the legislature, and the entire absence of negli- 
gence on the part of the defendants was any defense. 

Held, that the power of the legislature is omnipotent 
within constitutional limits. It is sufficient to author- 
ize railroads to be run through crowded thoroughfares, 
with locomotives, causing great disturbance to the 
citizens who reside near it, and exposing their residen- 
ces and property to constant danger of fire from the 
sparks emitted from the engines. If unauthorized by 
statute these acts would be a nuisance. The same 
power can authorize dams to be constructed and main 
tained for public purposes, although it may render the 
common air we breathe unwholesome, producing there- 
by disease and death in its vicinity. The good of the 
greatest number is regarded by the legislature as its 
justification for the extraordinary use of its power. 
If the railroad is carried on with the greatest skill 
and care, with every improvement and advantage 
known to science and experience, it is not a nuisance, 
although many are injured in property and personal 
security. 14 N. Y. 506, Davis v. The Mayor, etc. ; 4 Barn. 
& Adol. 30, Rex v. Pease; 9 Barb. 350, Harris v. 





Thompson. It may be that private persons can main- 








THE ALBANY LAW JOURNAL. 























ae —— Tt 
tain an action for damages, as in Carhart v. Auburn | until the termination of the proceedings for which he 


Gas Light Co., 22 Barb. 297. But the peopleare barred 
by the act which their legislature have passed from 
making a public complaint by an indictment for such 
a cause, while the defendants conduct their business 
with skill, science and care. The judgment should be 
reversed. The People v. The President, etc., of the New 
York Gas Light Co. Opinion by Leonard, J. 
PRESUMPTION. See Common Carrier. 
SALES. See Contracts. 
STATUTES, CONSTRUCTION OF. See Evidence. 


> 
DIGEST OF RECENT AMERICAN DECISIONS.* 


ACTION. 


An action on the case is the proper remedy to recover 
damages occasioned by withholding from the party 
entitled to possession of real estate which the defend- 
ant had promised to vacate upon a fixed day. Moore v. 
Davis, 460. 

ADMIRALTY LAW. 

In an action by the owner of a cargo against the 
owners of a vessel to recover for the contributory share 
for certain jettisoned cargo and expenses chargeable to 
the vessel and freight for certain bottomry bonds, in a 
general average contribution it appeared that the ves- 
sel and freight being insufficient to meet this contribu- 
tion the cargo was taken for the payment of the defi- 
ciency, and the owner of the cargo claimed indemnity 
of the owner of the vessel. Held, that the owners of 
the vessel were not bound by the acts of the master, it 
being conceded that no prudent owner, if present, 
would have made or authorized such expensive repairs 
as were made by the master without any special au- 
thority. Sterlingv. Nevassa Phosphate Company, 372. 


AGENT. 

An agent, whose authority is limited, is bound to 

adhere faithfully to his instructions, for if he exceeds, 

violates, or neglects them, then he is responsible for 

alllosses which are the natural consequences of his act. 
Whitney v. Merchants’ Union Express Co., 207. 


ANIMALS FERZ NATURA. 


An otter is an animal valuable for its fur, and though 
it be one fere nature, yet, if it be reclaimed, confined 
or dead, the stealing it from its owner is larceny. 
State v. Howse, 744. 

ARBITRATION AND AWARD. 

An award may be good in part and bad in part; and, 
sometimes, the valid part may be sustained and may 
support an action for breach of the promise to perform 
the general.award; but where the different parts of 
the award are so dependent upon each other that the 
good cannot be separated from the bad, so that the 
former, alone, shall express the full intention of the 
arbitrators, do full justice to both parties, and satisfy 
the ends intended to be accomplished by the submis- 
sion, the whole must be set aside as void. Whitcher v. 
Whitcher, 486 and note, 498. 

ATTORNEYS. 

An attorney was retained for administrators in pro- 
ceedings on their final accounting. In an action by 
him against them for fees and disbursements, held (1) 
that the statute of limitations did not begin to run 





*¥rom 6 American Reports. 





was employed; and (2) that they were jointly and per- 
sonally liable. Mygatt v. Wilcox, 90. 


BANK. 


Where a bank receives from the drawee a genuine 
check, drawn upon itself by a customer, as a deposit, it 
becomes at once the debtor of the depositor for the 
amount; and a subsequent return of the check to the 
depositor (even within an hour), as not good, because 
the drawer’s account was overdrawn, will not relieve 
it from liability for the amount. Oddie v. The Na- 
tional City Bank of New York, 160. 

BANKRUPTCY. 

1. The United States bankrupt act of 1867, providing 
that no debt of the bankrupt created “ while acting in 
any fiduciary character shall be discharged’’ by the 
decree, does not apply to one who receives 
bills of exchange for collection, with instructions to 
apply the proceeds, so far as required, to the payment 
of a debt due to the estate of which she was adminis- 
tratrix, and to return the balance. Cronan v. Cotting, 
232. 
2. It seems, that the phrase “fiduciary character’» 
applies only to a relation existing previous to, or inde- 
pendent of, the particular transaction from which the 


debt arises. Ib. 
(To be continued.) 


oor 





MARITIME LAW. 


COLLISION. 


A collision occurred in the night, on the Atlantic 
ocean, between a steamer and a bark, whose courses 
were crossing: Held, that the steamef, not showing 
any satisfactory excuse for not having avoided the 
bark, was in fault. 

The speed of the steamer at the time was about ten 
knots an hour. If it was misty and thick, her speed 
was too great, as, at a less speed, there would have 
been more time, after her discovery of the bark, to 
take steps to avoid a collision. 

If the hull of a vessel, irrespective of any lights on 
her, could be seen a quarter of a mile, so as to make 
the speed of the steamer not excessive, it follows, as 
the steamer could, at such speed, be stopped at the 
time, in less than a quarter of a mile, that the steamer 
failed, for want of a proper lookout, to see the bark as 
soon as the bark could and should have been seen. 

The steamer being in fault, and, in the collision, all 
the persons on the bark who could testify as to the 
condition of her lights having been lost, there 
must be clear and satisfactory testimony as to the 
want of proper lights on the bark, if that is relied on 
as inculpating the bark. U.S. Dist. Ct.,8. D.,N. Y., 
Peterson v. The Java. 

DEMURRAGE. 


Upon a libel for demurrage for seven days’ detention 
in unloading a cargo of barley, it appeared that the 
bill of lading was in the usual form, but did not pro- 
vide for ‘‘lay’’ days nor for compensation for deten- 
tion; that it was the custom along the lakes, that the 
consignee should have twenty-four hours after the ar- 
rival of the vessel to provide for unloading; that all 
grain should be unloaded at an elevator, and that 
every vessel should take its turn in the order of its ar- 
rival. The delay in this case was not caused by the 
negligence or delay of the consignee, defendant. 





Held, that the above customs were a part of the con- 
tract of affreightment, and that the consignee was not 
liable. U.S. Dist. Ct., N. D., Ohio, Weaver v. Walton, 
consignee. 

SUPPLIES AND REPAIRS TO DOMESTIC VESSELS. 

1. The rules in admiralty, adopted by the supreme 
court of the United States, pursuant to legislative 
authority, are not rules of decision, but merely rules 
of practice. U.S. Dist. Ct., E. D., Wis.,Wolf v. The 
Scow Selt, 5 Ch. L. N. 109. 

2. The amendment of the twelfth rule in admiralty, 
by the supreme court of the United States, at the 
term of December, 1871, so that ‘In all suits by ma- 
terial-men for supplies, or repairs, or other necessaries, 
the libellant may proceed against the ship and freight 
in rem, or against the master and owner alone in per- 
sonam, is merely a rule of practice prospective in its 
operation, and puts marine liens and contracts for 
supplies and repairs to a home vessel on an equality as 
to proceeding in rem. Ib. 

3. A material-man or mechanic, furnishing supplies 
or making repairs to a home vessel, only acquires a 
lien on the vessel by the service of the monition in 
rem. Ib. 

4. Under the circumstances of this case, a mortgage 
of a vessel, to secure a portion of the purchase price, 
and recorded it in the office of the collector of cus- 
toms at the home port, and an attachment of the ves- 
sel for supplies and repairs at the same port, are placed 
on an equality in the distribution of the proceeds of 
the sale of the vessels. Ib. 


—-+- 
» BANKRUPTCY LAW. 


INFANTS. 


1. An adjudication of bankruptcy against an infant, 
who does not appear by a guardian ad litem, is invalid. 
U. 8. Dist. Ct., 8. D., N. Y., In the matter of Derby. 

2. Infants, as subjects of either voluntary or invol- 
untary bankruptcy, are not, in respect to their general 
contracts, within the provisions of the bankruptcy 
act of 1867. Ib. 

8. An adjudication in involuntary bankruptcy made 
against an infant, cannot be ratified by him after he 
becomes of age, so as to give the court jurisdiction as 
of the time of the adjudication. Ib. 

4. Whether an infant can voluntarily petition, in 
respect of contracts for which he is liable, such as the 
debts for the value of necessaries, quere? Ib. 


JURISDICTION. 


1. The concurrent jurisdiction conferred upon the cir- 
cuit court by section 2 of the bankrupt act, is limited 
to cases where there is a controversy concerning the 
right to or some interest in some specific thing between 
the assignee and athird person, and does not include 
an action to collect a simple debt. U.S. Dist. Ct., 
Oregon, Bachman v. Packard, 4 P. L. R. 198. 

2. The district courts have original jurisdiction of 
all cases and controversies between third persons and 
the assignee in bankruptcy as such. Ib. 

JURISDICTION — RAILROAD COMPANY. 

1. Whatever interest the State may have in or upon 
the property of the company, if it is a bankrupt, the 
jurisdiction of the bankrupt court is not ousted be- 
cause the State isa creditor. U.S. Dist. Ct., E. D.,8.C., 
In re the Grenville and Columbia R. R. Co. 
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2. A railroad corporation, under the act and decisions 
upon the act, is a corporation subject to the bankrupt 
act. Ib. 

8. The interest coupons severed from the bonds are 
commercial paper, and if the railroad company were 
“a banker, broker, merchant, trader, manufacturer, 
or miner,”’ the non-payment of its coupons for four- 
teen days would be an act of bankruptcy; but as it 
does not fall within any one of these, the penalty for 
such stoppage does not attach. Ib. 

PARTNERSHIP. 


An insolvent firm, composed of three partners, made 
a transfer to a creditor in fraud of the provisions of 
the bankrupt act. One of the partners thereafter 
died, and the remaining partners, but not the firm, 
were adjudged bankrupt within four months of the 
date of the transfer. Held, in an actfon by the as- 
signee of the remaining partners against the preferred 
creditor, that the assignee could not recover in that 
action for the property transferred by the partnership 
to a partnership creditor by way of preference, or 
otherwise. U. 8S. Dist. Ct., E. D., Mo., Withrow, As- 
signee, v. Fowler. 

SUSPENDING PROCEEDINGS IN STATE COURT. 


The pendency of proceedings in bankruptcy against 
a debtor does not suspend proceedings against him in 
a State court by the creditor when the bankrupt, who 
was the last indorser on a note, fraudulently appro- 
priates and embezzles the proceeds thereof, nor can 
such creditor be restrained by a decree of the United 
States circuit court from proceeding ex delicto against 
the debtor on account of his fraud, for the reason 
that debts of this nature are expressly excepted from 
the operation of the bankrupt act. Dist. Ct., Phil., 
Horter et al. v. Harlan, 7 N. B. R. 238. 


a 
BOOK NOTICES. 


The American Boot, containing all decisions of general 
interest decided in the courts of last resort of the 
severa] States, with notes and references, by Isaac 
GRANT THOMPSON. Vol. VI. Albany: John D. Par- 
sons, Jr., 1872. 

We shall content ourselves with copying the follow- 
ing notice of the ‘‘ American Reports,” written by Chief 
Justice Cole, of the supreme court of Iowa, from the 
Western Jurist for August last: *‘ We have had occa- 
sion, heretofore, to notice vol. 2 of this series of reports. 
(See Western Jurist, vol. 5, page 574, Dec. No., 1871.) 
Our attention has been again called to them and we 
have given a somewhat extended examination to all of 
the four volumes now issued. It may be as proper as 
it is frank to state that our first impression, in respect 
to the desirability of such a series of reports, was 
decidedly adverse to them, regardless of the editorial 
merits of the work. A natural dislike to an adverse 
criticism prompted us to a more careful survey of the 
whole field, and this survey, we are as frank to confess, 
has brought an entire change of view. We are quite 
too apt to form our judgments of the practical merits of 
any law book by an examination of it from our own 
peculiar stand-point; for instance, from our position 
or stand-point, a lawyer at the capitol, where we have 
the reports of all the States readily accessible to us, it 
at first appeared that the addition of a new series of 
reports, without affording any additional learning or 
cases, was a needless and harmful multiplicatior of 
law books, and was but adding to the confusion of our 
already confused and multiplied reports. But when 
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we changed places for further investigation with our 
brother lawyer, practicing in the county seat of an 
adjoining or more remote county, we found that he 
was not, nor were any of his neighbors, able to pur- 
chase more than his own State supreme court reports, 
and, possibly, those of one other State. If he selects 
any one State he gets in those reports only about 
one case in five or one inten, bearing upon the general 
principle of the law, as they are applied in his own 
State ; the others are cases involving the construction of 
statutes, local and general, and of questions of practicc 
peculiar to that State. Thecases, too, which turn upon 
general principles, give only the view of them enter- 
tained by that particular court ; whereas a more liberal 
and extended view, or possibly a more critical and 
limited view may be entertained by some other court, 
to the reports of which he has no access. Of course 
there is, under such circumstances, but little encour- 
agement for a lawyer to buy the reports of one or two, 
or even three States. But the American Reports give 
him aselection of cases, bearing alone upon general 
principles, with all the cases, simply involving con- 
struction of statutes and questi of practice elim- 
inated; and these cases come from all the States, and 
enable the lawyer to obtain the views of several courts 
upon the same general questions, and thereby, himself, 
to form a comprehensive judgment thereon, and this, 
too, by purchasing only one series of reports in addi- 
tion to his own State reports. It may be said, how- 
ever, that a lawyer situated as we are, can derive no 
satisfaction from the possession of the American Re- 
ports, because he can have no assurance that he has all 
the cases bearing upon the question. This is true, too, 
probably. But a lawyer so situated need not and 
ought not to buy them They are not edited and 
printed for such who constitute but asmall proportion 
of the profession. For the large majority of the pro- 
fession the American Reports are desirable and present 
inducements for their purchase greatly surpassing the 
reports of any single State, outside of the State wherein 
the decisions are made, and we predict for them an 
extended sale. 

**So far as we are able to judge, the selections of cases 
are made with good, practical judgment. The cases 
reported in vol. 4 and selected from Iowa Reports, are, 
without exception, sagacious and judicious selections; 
and it may well be questioned whether any member of 
the supreme court, with all his peculiar advantages, 
could have surpassed the wisdom manifested in the 
selections made. We cannot speak so confidently as 
to other States. We know full well the difficult task 
devolved upon the person making the selection of 
cases, and it is probable that no two lawyers could be 
found who would make precisely the same selections. 
Hence, it is probable, the selections are often con- 
demned by lawyers; but the lawyer who condemns, if 
he were to make the selections, might find that he 
would suffer a more general condemnation than he can 
find for the selections made by the editor. Under such 
circumstances we must look at the selections as a 
whole; and so viewing them, we commend.” 

Some of the cases in this volume are very fully an- 
notated by the reporter. Among the more elaborate 
notes, is one on p. 306, on the question whether, if a 
man owning adjoining lots erect a house on one and 
then convey both lots to different persons, the pur- 
chaser of the house has an easement of light and air 
ever the adjacent lot; on p. 498 on the essentials of a 








valid award; on p. 597, as to the liability of railroad 


companies for fires communicated by their engines ; 
and on page 678, as to the admissibility of parol evi- 
dence of custom or usage, to explain a contract. 

Many of the cases in the volume are of great impor- 
tance, and all of them have too general an interest to 
be buried away amid the.chaff of the State Reports. 

The volume contains 796 pages, and is excellently 
printed and bound. 


The Rule of the Law of Fiatures. Pesos Pe 
Edin. and Oxon and B.C. L. Oxon, and of the Middle 
Temple, Esq., barrister at law. Second edition. Lon- 
don: Stevens & Haynes, 1872. 


The Law of Fixtures has grown into prominence 
with the growth of civilization. What was in ancient 
and medieval times scarcely a fragment in law has be- 
come, in modern times, a whole department of juris- 
prudence. The work of Mr. Brown supplies a great 
want in legal literature. The author, in his own pre- 
cise, complete and practical way, has gathered together 
the decisions, ancient and modern, English and Amer- 
ican, and deduced the “‘ Rule of the Law of Fixtures.’’ 
The work reads like a legal romance, so admirable is 
its style and so interesting and novel is its subject- 
matter. As an illustration of the manner and matter 
of much of this valuable book of 180 pages, the follow- 
ing extract from page 41 may be taken: 

“Then, again, there is the very remarkable Ameri- 
can case of Talbot v. Whipple (102 Mass. 201), decided 
in the year 1867, where it was held that a wooden build- 
ing bolted to the rock, and constructed so slightly that 
it could not be removed without a large expense in 
strengthening it, and which, moreover, had a brick 
chimney and a furnace in it, the foundations of the 
chimney and furnace being let into the ground, was a 
fixture; also, that a machine weighing six tons placed 
on a foundation in the cellar of a building, and extend- 
ing up into the second story with the first floor fitted 
to it and bolted to various parts of the building, and so 
constructed that it could not be removed from the 
building without being taken to pieces, and taking up 
the floors and catting into the walls and sides of the 
building, was a fixture irremovable indeed, as between 
mortgagor and mortgagee of the premises, but not 
irremovable by the tenant who had erected it.”’ 

Also in chupter III we find the Law of Fixtures 
treated in its application to a cider-mill and press, 
dutch-barns, a varnish-house, stavel-barns, padlock 
and boards, pumps, plant and green-houses, bowling- 
alleys. In the evolution of a Rule from the adjudged 
cases Mr. Brown has shown great analytical power, dis- 
crimination and legal acumen, as well as great capacity 
to generalize. He first compares the matter of fixtures 
in its relation to the economy of life, now, with the 
same thing in its relation to the economy of life in the 
past, and inquires ‘‘ whether the particular alleged fix- 
ture is of such a nature as to fall within the rigors of 
the old law.’’ This is a very rational canon. By the 
second canon Mr. Brown deduces rules from the cir- 
cumstances of the particular alleged fixture. These 
circumstances are divided into the following classes, 
viz.: 1. ‘The method and measure of the alleged 
annexation to the freehold; 2. The construction of 
some written document; * * * 3. The effect which 
is to be given to certain derivative rights, the conse- 
quence of certain derivative relations. * * * ” 

In the application of the canons the author has been 
equally felicitous, and he has been eminently practical. 
Time and space will not permit a more extended netice 
of this useful and excellent work. It should be found 
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upon the shelves of every lawyer whose practice leads 
him into this most interesting department of jurispru- 
dence, in the library of the legal scholar, and on the 
table of the man of business, the tenant and the land- 
lord. 


Mienpaigve Reports, vel. B 50, joke Py, = 4 State Re- 
tg Concord : &Co., 4 


Mr. Shirley, since his recent ssoadilae to oy office of 
reporter, has shown commendable energy in ‘‘ pushing”’ 
these reports—this being the second issued within 
the year; but that he has shown commendable taste in 
the “‘ Reporter’s Note’ prefixed to each volume may 
be fairly doubted. They contain a mixture of aggres- 
siveness, self-complacency and strong language quite 
refreshing. In vol. 49 he speaks of ‘‘ the shameless and 
brainless lack of reports in the State library,’’ and of 
the “‘beggardly pittance allowed »yv law” to the 
reporter, and then declares: “‘ I took the office to 
bring the printers—where they ought always to be 
kept — down to the allotted ‘six months’ after judg- 
ment.’’ In the “note” in the present volume he says: 
“The general accuracy of this volume will be as little 
questioned as its importance;”’ a modest statement 
for a reporter, especially considering the fact that his 
preceding volume contained five closely printed pages 
of “corrections.”” But then our ‘“‘ Reporter” says: 
“Many of the digests and text-books have no errata, 
and hence are held to be models of accuracy by those 
astute luminosities, who have constituted themselves 
the law critics of the land; but every one in active 
practice knows that they abound in blunders.’”’ It 
would not detract in the least from the value of 
these reports if these reportorial rodomontades were 
omitted. 

There are a number of important decisions in this 
volume which we have not space at present to notice. 


+> 
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BOOKS RECEIVED. 

Broom’s Commentaries on the Common Law, fourth 
edition: T. & J. W. Johnson, Philadelphia. —— United 
States Digest, new series, vol. II, by Benj. Vaughan 
Abbott: Little, Brown & Co., Boston.—— Bump on 
Fraudulent Conveyance: Baker, Voorhies & Co., New 
York. —— Waterman on Set-off, Recoupment and Coun- 
ter-claim: Baker, Voorhies & Co., New York. 


~~ 


NOTICE TO THE BAR. 
Strate or New YorE, } 








COMMISSION OF APPEALS, 
ALBANY, December 11, 1872. 


The clerk of the commission under the direction of 
the court would state, for the information of the bar: 

That a special calendar will be made up for the Jan- 
uary term, consisting of reserved causes and those 
undisposed of on the present general calendar (that 
have not been reached) without further notice of 
argument. All causes pending on the first day of Jan- 
uary, 1869, will be added on filing the usual notice of 
argument, with due proof or admission of service at 
least fifteen days previous to the first day of the term, 
which is the first Tuesday (7th) of January, 1873. 

Passed causes will retain their original places upon 
the calendar on filing new notice of argument with 
proof or admission of service. 

The first fifteen causes on the calendar will constitute 
the day calendar for the first day of the term, and will 
not be postponed without special cause. 

W. H. Bengamrn, Clerk. 
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CORRESPONDENCE. 
“STRUCK JURIES.”’ 
SPRINGFIELD, ILL., 
December 9, 1872. } 
DEAR str—In your notice of the Jumel will case, 
are you not mistaken, in saying that it presents the 
first ‘“‘struck”’ jury ever impaneled in this country. 
Such a jury was ordered in case of Cammann v. The 
National Insurance Co., tried before Oakley, judge, 
in New York, in 1834, see Anthon’s Law Student, 
page 329. Yours truly, 
C. M. MORRISON. 


pide 
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DECISIONS IN COURT OF APPEALS. The following 
decisions were announced on Tuesday: Judgments 
affirmed with cost — Koehler v. Koehler, The Conti- 
nental National Bank v. The National Bank of the 
Commonwealth, Collins v. Hall, The City of Rochester 
v. Hayden, People ex rel. Hayden v. The Common 
Council of the city of Rochester, Graham v. Selover. 
Judgment reversed and new trial ordered, costs to 
abide the event — Scoville v. Landon, Devlin v. Cole- 
man. Judgment of the supreme court and decree of 
surrogate reversed with costs, and proceedings remitted 
to be proceeded on according to law — Hoy, ete. v. 
Bonnett. Order granting a new trial reversed and 
judgment on the report of the referee affirmed with 
costs against the defendant Alden — Hubbell v. Meigs 
etal. Order granting new trial affirmed and judgment 
absolute for the defendants with costs— Hubbell v. 
Meigs et al. Order affirmed with costs— Monroe v. 
Upton, In the matter of the petitions of Bassford, 
Mayor and Dugro, to vacate assessments. Order of 
general term reversed and order of special term 
affirmed with costs—In the matter of the petition of 
Cameron to vacate an assessment. Appeal dismissed 
with costs— Baker v. Cocks. Appeal from order dis- 
missed with costs—Scoville v. Landon. Judgment 
affirmed — Harrison v. The People. 

————_—_@—___—— 
LEGAL NEWS. 

The United States Senate has confirmed the follow- 
ing nominations: 

Ward Hunt to be associate justice of the supreme 
court of the United States. 

Samuel F. Phillips to be solicitor-general of the 
United States. 

Alexander Knowles to be associate justice of the 
supreme court of Montana territory. 

Mr. John G. Nicolay, formerly private secretary to 
President Lincoln, has been appointed marshal of the 
United States supreme court. 

Hon. Ward Hunt, the newly appointed justice of 
the supreme court of the United States, will enter 
upon his duties as soon as the court convenes after the 
Christmas holidays. 

The supreme court of the United States now stands 


as follows: 
a Appt’d. 





State. 


F. Miller. 
Stephen J. Field 
Joseph P. Bradley... 
Wm. Strong.........++ panes 
Ward Hunt................ 'N 


ew York 
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TO ADVERTISERS. 


Fifteen thousand copies of the ALBANY LAW JOURNAL 
for January 4, 1873, will be issued and sent to the members 
of the legal profession. Advertisements for that number 
should be promptly forwarded, as the space is limited. 


The Albany Law Journal. 


ALBANY, DECEMBER 28, 1872. 

















THE CIVIL LAW. 


The brief announcement, recently made, that a peri- 
odical is shortly to be started devoted to the Civil law, 
is, we trust, an indication that the study of jurispru- 
dence is beginning to be pursued in this country on 
a broader and more liberal scale than heretofore. 
Hitherto, the labors of Tribonian and his associates 
have received little general attention in this country, 
and the rich mines of the Roman law have been 
delved in only by an occasional author who sought 
illustrations or color for his common-law treatise, or 
by a few enthusiastic students of law as a science, and 
not as a tool, who made pilgrimages to Heidelberg to 
sit at the feet and drink in the wisdom of Savigny, 
Puchta and Von Vangerow. 

Among the Latin races of Europe, the study of this 


law has, naturally, predominated, as it was the foun- 
dation of all their positive systems, and therefore to 
study it, was to study the law under which they lived. 
But the Anglo Saxon has never regarded it with any 


especial favor. He has turned over the pages of the 
Digest and has dipped occasionally in the Institutes, 
but to study it as a great system he has left to the 
scholar and the scientific jurist. 

But recently in England the Civil law has come into 
unusual favor. Books, good and bad, have been writ- 
ten upon it; Mr. Bryce, the Regius professor at Ox- 
ford, unlike his predecessors who treated the position 
as a dignified sinecure, has undertaken to fulfill its 
possibilities, and under the new educational plan for 
the inns of court the highest prizes are held out to 
the successful competitors in Roman law. 

But in America it has never attained a respectable 
foothold. We pride ourselves on being a practical 
people, and on rejecting all means that have not a 
palpable and direct influence in helping us on to the 
desired end; and regarding the corpus juris civilis as 
more curious than useful, we have contented our- 


selves with the common law, and passed it by on the’ 


other side. But the purely utilitarian age must, 
like the age of stone or iron, give place to something 
better, and it is possible that it is waning with us. 
Or, perhaps, we are beginning to discover that the 
Roman law may prove no less useful to the practi- 
tioner than interesting to the jurist. Whichever it 
be we hail with pleasure any indication of a renewed 
interest in its study. It is, however, a fact, we doubt 
not, that a study of the Roman law will prove of real 





practical value to the student of the common law. 
A learned teacher of the former, asserted not long 
since, that if of two men of equal ability, who were 
commencing their legal studies at the same time, the 
one were to grapple at once with the common law, 
while the other devoted his first six months to Roman 
law, the latter would be found at the end of three 
months to know, besides his Roman law, as much of 
the Common law as the former. The Roman law has 
not only exerted a vast influence on the Common law 
in helping to reduce and round its disjecta membra 
into a system, but it exhibits the principles and 
philosophy of jurisprudence in an easy, intelligible 
form, and presents us with instances of their appli- 
cation to daily life, in a manner the most in accord- 
ance alike with logic and common sense. The clear- 
ness and definiteness of its structure help us to 
understand these principles which in our books are - 
sometimes only partially and imperfectly enunciated. 
“The knowledge of such a foreign system” as has 
been truly said, “serves not only to illustrate, but 
also to define our own. It is good not only for com- 
parison, but also for contrast.” 

So far as the law is concerned, this is a sort of tran- 
sition age. Blackstone’s notion that the law is the 
perfection of human reason finds little acceptance, 
and earnest efforts are being made to reach a higher 
plane, where irrational customs shall not be consid- 
ered honorable because they are venerable, and where 
the law shall be in fact, as it is now in name, ascience. 
In this movement the Civil law will play an import- 
ant part. Five centuries of the patient labor of the 
ablest intellects of the world have given it a complete- 
ness and perfection that make it the model, toward 
which we must, however, insensibly, approximate, 
and have rendered it, as Mr. Maine termsit, the “sys- 
tem of the future.” 


——  o>e —— 


LEGISLATIVE REGULATION OF RAILWAY 
TARIFFS. 


The principle that the charter of a private corpora- 
tion is a contract within the meaning of the United 
States constitution, and that no State has the consti- 
tutional authority to make any law in derogation or 
impairment of the rights granted by such a charter, 
was settled so long ago as the celebrated Dartmouth 
College case (4 Wheat. 519). The consequences of 
the application of this principle are thus stated by 
Cooley, J., in his Constitutional Limitations, page 279, 
note: “It is under the protection of the decision in 
the Dartmouth College case that the most enormous 
and threatening pewers in our country have been 
created; some of the great and wealthy corporations 
actually having greater influence in the country at 
large and upon the legislation of the country than 
the States to which they owe their corporate exist- 
ence. Every privilege granted or right conferred, no 
matter by what means or on what pretense, being 
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made inviolable by the constitution, the government 
is frequently found stripped of its authority in very 
important particulars, by unwise, careless or corrupt 
legislation; and a clause of the Federal constitution, 
whose purpose was to preclude the repudiation of 
debts and just contracts, protects and perpetuates the 
evil.” And there is no institution to which this lan- 
guage applies so forcibly and exactly as to the railroad 
system of this country. The State governments 
having created these powerful corporations, and hav- 
ing fostered their growth and augmented their ener- 
gies, find themselves powerless in their presence. 
And the appalling prospect is presented to the State 
of a power within itself which it cannot control 
either by common law or legislation. Just now the 
subject of legislative control over railway tariffs is ex- 
citing the attention of the people of Illinois, and Judge 
Tipton, of the Bloomington circuit, was of opinion that 
the legislature possesses the power to regulate railway 
tariffs, and that the exercise of that power is notin viola- 
tion of the Federal constitution. Judge Wood, of the 
Kankakee circuit, is of the opposite opinion, and bases 
his decision on the Dartmouth College case. The matter 
will probably come directly before the supreme court 
of the United States for settlement as soon as practi- 
cable. The importance of the decision in these cases 
cannot well be over estimated, for upon the final re- 
sult depends the relation of the constitution to the 
railroads. The question involved is, in fact, as to the 
superiority or subordination of railway companies, 
as they are now constituted, to the law and to the 
legislation of the country in respect to tariffs. The 
common law, in its application to railway corpora- 
tions, has failed to do what the public has expected 
in regard to the relative rights of the people and the 
railroads. The regulations of railway companies in 
r to tickets, to the ejection and admission of 
Pp gers, and to the general rights of the public, 
have been construed uniformly in favor of the com- 
panies and against the passengers. The ground of 
the decisions has been that railway companies are 
private corporations, and have precjsely the same 
powers in reference to their business regulations as 
private parties. The only exception to the rule is 
that railways are bound to serve the public. As to 
how or when or where they shall serve that public is 
a matter resting almost entirely in the discretion of 
the companies. See ante, p. 378. But when the 
question of the validity of municipal aid to railways, 
or the question of the power of the State to grant 
the right of eminent domain to railways, arises, the 
courts have almost uniformly upheld the constitu- 
tionality of legislative enactments conferring such 
powers, on the ground that a railway is a public in- 
stitution. It is true that the tendency of the decis- 
ions at present is the other way, but the fact remains 
that the decisions of the courts have resulted in the 
maintenance of the present defective railway system, 
on the ground that a public benefit accrues, while the 








same decisions have resulted in making railroads in- 
dependent as to the regulations which they may make 
in the transaction of their enormous business, on the 
ground that they are private corporagions. 

But the judges say they are powerless in regard to 
those contracts which legislatures have already uni- 
versally made, and the profession at large and the 
public propose constitutional revision and legislation. 
Cooley, J., remarks (Const. Lim., p. 280, note) that 
“to guard against such calamities in the future, it is 
customary now for the people, in framing their con- 
stitutions, to forbid the granting of corporate powers, 
except subject to amendment and repeal ; but the im- 
provident grants of an early day are beyond their 
reach.” We are reluctant to accept the latter part of 
this statement. Ifsuch is the law, then the Federal 
constitution fails to meet the demands of a great 
people who have made a mistake in their estimate of 
what the public good demanded in the construction and 
development of internal lines of communication. It 
is not as to contracts which a State may make, or the 
franchises and powers which it may confer in the 
future, that apprehension is excited. The ground of 
apprehension is in regard to what has been already 
done without possibility of revocation and as to what 
uncontrollable results may flow therefrom in the 
future. We are inclined to think the policy of our 
courts, if a court may be said to have a policy, with 
reference to the railroads, should be continued ; and that 
inasmuch as they have decided railroads to be public 
institutions, in so far as ‘» be entitled to the privileges 
embodied in the powers of taxation and eminent do- 
main, they should also decide railroads to be public 
corporations in such a sense as to render them liable 
to tariff regulations by the legislature. It is quite 
injurious and illogical to hold railroad corporations to 
be public for certain purposes, 7. ¢., to enable them to 
receive the benefits of taxation and of a delegation of 
the power of eminent domain; and at the same time 
to hold them to be private corporations for certain 
other purposes, @. e., in order to allow them to escape 
the rule that the charters of public corporations are 
subject to a reservation enabling the State to regu- 
late and define their powers in the future. The del- 
egation of the power of eminent domain and the 
right of taxation stand or fall with the determina- 
tion of the public or private character of railway 
corporations; and the same may be said of the re- 
served power of the State to regulate and define rail- 
way transactions. If the courts deny the public 
character of railway corporations and the right of the 
legislature to impose regulations and restrictions as to 
their business transactions as being in violation of the 
Federal constitution, and as impairing the obligation of 
contracts, then the courts should also revise and reverse 
their decisions as to the constitutionality of municipal 
aid to railways and the delegation of the power of 
eminent domain ; and the whole railway system would 
crumble and require to be constituted anew. One 
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of four courses is open to us: first, to declare the 
inviolability of railway charters and to deny any re- 
served power in the State to regulate railway tran- 
sactions and tariffs and submit to the continued exist- 
ence of a great uncontrollable evil; second, to declare 
the unconstitutionality of legislative interference in 
railway tariffs and transactions and be forced to an 
alteration of the Federal constitution to correct the 
evil; third, to declare the unconstitutionality of legis- 
lation as to railway tariffs and transactions, and also 
the unconstitutionality of the delegations of the power 
of eminent domain and the exercise of the taxation 
power in favor of railways (as being private corpora- 
tions), whereupen the whole railway system would 
be undermined and a new system established ; or, 
fourth, to still hold to the constitutionality of the 
exercise of the taxing power and the delegation of 
the power of eminent domain, and in logical con- 
formity therewith, and on the same ground (that of 
public benefit, and that of the public character of these 
corporations), declare the constitutionality of legislative 
regulations of railway tariffs ; in which latter case the 
interests of the public and the railway companies will 
both receive due consideration, and the antagonisms 
and disasters which are now appreherded will be 
avoided without any great revolution. This last 
seems to be the most logical, judicial, and economic 
To illustrate our position 


way out of the dilemma. 
the Illinois case, above referred to (People v. Chicago 


& Alton R. R. Co.), is in point. The present consti- 
tution of Illinois, adopted in 1870, contains the follow- 
ing provisions: 


“* Railways heretofore constructed, or that may here- 
after be constructed in this State, are hereby declared 
public highways, and shall be free to all persons for 
the transportation of their persons and their property 
thereon, under such regulations as may be prescribed 
by law. And the general assembly shall, from time to 
time, pass laws establishing reasonable maximum rates 
of charges for the transportation of passengers and 
freight on the different railroads in this State.” Arti- 
cle XI, sec. 12. 

“The general assembly shall pass laws to correct 
abuses and prevent unjust discrimination and extor- 
tion in the rates of freight and passenger tariffs on the 
different roads in the State, and enforce such laws by 
adequate penalties, to the extent, if necessary for that 
purpose, of forfeiture of their property and fran- 
chises.”” Article XI, sec. 15. 

The act of the legislature in force July 1st, 1871, is 
as follows: 

“*SecTion 1. Be it enacted by the People of the State 
of Illinois, represented in the General Assembly: That 
no railroad corporation organized or doing business in 
this State under any act of incorporation or general 
law of this State now in force or which may be here- 
after enacted, shall charge or collect for the transpor- 
tation of goods, merchandise or property on its said 
road, for any distance, the same nor any larger nor 
greater amount as toll or compensation than is at the 
same time charged or collected for the transportation 
of similar quantities of the same class of goods, mer- 





chandise or property over a greater distance upon the 
same road.”” Laws of 1871-72, p. 635. 

The constitutionality of this law came before Judge 
Tipton, of the circuit court of McLean county, 
who decided that the provisions contained in the law 
did not conflict with the Federal constitution nor 
“impair the obligation of contracts.” Judge Tipton 
says: 

“That an artificial person created by charter from 
the legislature has no greater or higher rights than are 
possessed by individual citizens; that there can be no 
vested rights of governmental power in any individual 
or corporation, except those conferred by the consti- 
tution; and that, under our constitution, railways are 
public highways; and that on taking and using the 
right.of way, whether the same be obtained by direct 
graut from the original owner, or by the exercise of 
the delegated right of eminent domain, they are pub- 
lic institutions, and receive the property (the right of 
way) in either method only for public use. 

“The only reason why they have the right to acquire 
property in any way is because the legislature has 
seen fit to declare that the use of property thus ac- 
quired is a public use and for that reason has allowed 
them to take by grant, or acquire by condemnation, 
the lands necessary for the right of way, depot, 
grounds, etc. And the property thus intrusted to 
railway corporations is to be used by them as a part of 
the public domain, aud is therefore controllable by the 
legislature.”’ 

Judge Tipton advances many other cogent rea- 
sons for holding the law constitutional; and should 
the supreme court of the United States affirm his de- 
cision, a principle may be established which shall be 
as beneficial to the country as it is consistent and 
logical in jurisprudence. 


———_+ o—_—_—_ 
CURRENT TOPICS. 


The Law Magazine says that Lord Gifford has for 
the last fortnight been engaged in the trial of a cause 
which illustrates the peculiar features of the marriage 
law of Scotland. The heir (since dead) of one of our 
oldest baronetcies, and to a splended highland estate, 
fell in love with the daughter of an Edinburgh fishing- 
tackle maker; and one evening at supper, in her 
father’s house, in presence of the assembled family, 
offered marriage to her. He was accepted, and the 
parties declared themselves husband and wife there 
and then. The law requires no formal ceremony for 
the completion of a marriage, holding it sufficient that 
the parties did, with a matrimonial purpose, inter- 
change their consent. Marriage is thus allowed to be 
proved precisely as other contracts may be proved. 
The real question in dispute is, whether there was a 
matrimonial purpose in what passed between the par- 
ties and whether the subsequent cohabitation was 
matrimonial. A son was the issue of the alleged 
marriage ; but the case has lost much of its interest 
through the boy’s death; the money at stake being 
very much reduced, and nearly all the poetry taken 
out of the case in consequence of that untimely event. 
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Ex-Governor English of Connecticut has donated 
the sum of $10,000 to the Yale College law school 
as a permanent fund, the income of which is to be 
applied to the maintenance of the library. This sum 
was given with the understanding that a sufficient 
amount should be raised to complete all the reports 
to date. This will require $16,000, nearly half of 
which has been contributed by friends of the school 
in New Haven, and the remainder will be readily se- 
cured from the alumni and friends of the school else- 
where. The liberality of Governor English places at 
the disposal of the school the means necessary to keep 
up with the current reports and text-books. The law 
library now contains between two and three thousand 
volumes and is especially rich in some departments, 
but for the last quarter of a century has received but 
few additions. It is hoped that the books necessary 


to complete the library may be secured and placed 
upon the shelves by the opening of the next term. 


So much complaint has been heard recently in re- 
gard to the lax manner of commitments for lunacy, 
that it is well to compare the law of New York upon 
this point with that of other States. In New Jersey, 
for instance, the “ friends” of a person who is not 
“indigent,” may place him or her in an asylum simply 
“by signing a written request and presenting a cer- 
tificate of insanity signed by one physician,” and this 
is the rule substantially in New Hampshire, Vermont, 
Rhode Island, Connecticut and Tennessee ; the certifi- 
cate of one physician is sufficient. In Maryland, Indi- 
ana, Illinois, Georgia and Missouri, the order of a 
court, founded on the verdict of a jury, is required, 
In West Virginia and Minnesota the question of 
sanity is left to the medical officers of the asylum. 
Massachusetts demands the certificate of two phy- 
sicians and the formality of a notice to the mayor or 
selectmen of the place where the commitment is to be 
made. In New York and Pennsylvania the certifi- 
cates of “ten respectable practitioners of medicine ” 
are required, and the commitment must be ordered by 
a magistrate. If the latter is not the best mode pos- 
sible, it does not suffer by comparison with the mode 
adopted in other States. 


A recent telegram from Constantinople says: In 
the question of the judicial reforms in Egypt the 
foreign governments concede to the Egyptian civil tri- 
bunals the power to enforce respect for the dignity of 
the magistrates and to insure the execution of their 
decisions. It has been resolved that a commission 
shall be appointed for the purpose of examining guar- 
antees to be given by the Egyptian government 
against any abuse of the new powers thus conceded. 
All the governments have given in their adhesion to 
this commission, and some of them have already 
appointed their delegates. The question of jurisdic- 
tion in commercial cases has been left in suspense. 








There is a feeling prevalent among the profession 
of this State, that some change in the law is abso- 
lutely needed so as to relieve circuit judges of the 
vast amount of work now on their hands, and to 
facilitate the dispatch of business at the circuit. In 
several of the counties the calendars contain, each 
term, from four hundred to five hundred causes, only 
afew of which can be disposed of in the two or 
three weeks which the court usually sits. Some pro- 
pose to remedy this evil, by increasing the number 
of the judiciary ; but a simpler remedy can be found 
by providing that all civil actions involving $1,000 or 
less, between residents of the county, shall be brought 
only in the county court, except upon special motion 
for good cause shown to remove any action into the 
supreme court. This would relieve the circuit 
calendar of over one-half the present number of 
causes; would enable every case to be reached and 
tried speedily, and would besides afford to suitors every 
advantage which they now have in the supreme 
court. County courts have now, under the statute of 
1870, jarisdietion in civil actions to the amount of 
$1,000, but the profession have gotten so accustomed 
to bring all actions, great and small, in the supreme 
court, that the county court business has not been 
materially increased, and the object of the statute 
has not been achieved. 


A French professor, Robin by name, and a distin- 
guished member of the Paris institute, was struck 
from a jury list in consequence of his disbelief in the 
existence of a God. Some three thousand students, 
it is said, thereupon made a demonstration in his 
favor, and the professor and they felt very much out- 
raged. We had always considered that all men were 
but too happy to be struck from a jury list, and 
excused from doing jury work. But the French pro- 
fessor and his admirers evidently were chagrined, 
because a court of law did not regard the oath of a 
man who does not believe in a God; the legal pre- 
sumption being, that a man who has no religion, and 
no God, is not to be relied upon for truth telling and 
truth keeping. We do not blame the professor for 
feeling very much hurt at this presumption, when 
applied to his own specific case; but he should 
remember that notwithstanding its uncomplimentary 
application in this particular case, it is a very good 
rule to go by. We are not informed as to the pro- 
fessor’s exact theological notion: If he believes in 
a great moral force, and that a violation of the laws 
of truth and morality and a disregard of an oath will 
be punished by that great moral or psychical force, 
then that force, be it personal or impersonal, is his 
God, and so far as any legal canon we know of is 
concerned, he comes within the category of those 
who “believe in a Supreme Being who will punish 
false swearing, infidelity to oaths,” etc. We fear, how- 
ever, the French court is making too nice a distinction 
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for France and the French mind; too nice and too 
critical, altogether, for a country which abourds in 
acknowledged atheists. We fear that eligible jury- 
men and witnesses will be scarce in France after this 
decision. 





_ 
—_—~o 


“THE AMERICAN REPORTS.” * 


Though we have six of these volumes before us, it is 
our purpose to speak of them and the plan upon which 
they are being published in general, rather than of the 
character or merits of any of them indetail. The plan 
upon which they are collected and issued is to supply 
thereby to the profession the more leading and impor- 
tant cases as they appear in the several reports of the 
State courts, without the necessity of purchasing the 
entire volumes from which they are selected. Inabrief 
preface to the first volume, the editor and annotator of 
the work explains the purpose and reasons for under- 
taking it, and seems to have faithfully and judiciously 
carried out what he therein professed and promised. 
The utility of such a work hardly needsa thought to 
become obvious to any one. But the extent of its util- 
ity can only be appreciated by those who have given 
the subject the attention it deserves. 

The lawis constantly growing, and the books of re- 
ports are the only means by which a lawyer can keep pace 
with its progress. The legislature of each State is con- 
tinually making new laws. But its courts are still 
more prolific in settling and declaring new principles 
or new applications and modifications of old ones, in 
the form of adjudicated cases, which, though relating, 
in terms, to individual cases, really become laws to 
others under like or similar circumstances. So far as 
statutes go, the people of one State are, as a general 
proposition, independent of what is done in other States. 
Not so in the matter of cases heard, decided and report- 
ed. The common law of all the States is so nearly iden- 
tical, that a point settled in one of them often bears 
directly upon similar questions in several others. The 
decision of acourt in New Hampshire has no authorita- 
tive force in binding the judgment of a court in Ohio. 
But so uniform is the course of mental training and 
habit of thought of those who constitute the several 
courts of the States, that where a question of purely 
common law arises in one of them, where local customs 
and accidental causes do not interfere, it is quite sure 
of receiving the same decision in all, and generally 
upon substantially the same processes of reasoning. 
The more thoroughly the decisions of the courts of 
the different States become American, and serve to 
embody the American common law in its application 
to all of them, the more important it becomes that 
every well-read American judge and lawyer should 
become familiar with those sources from which he is 
to derive the law which he is to make use of. This 
reaches further than the supplying of rules and prece- 
dents by which individual cases are to be determined. 
It enters into the life and harmony of the natiun itself. 
The danger to which the nation is exposed is the few 
and feeble ties which Lind its parts together. The 
states of Europe, though lying in close contiguity to 
each other, are separated by an almost impassable bar- 





*For reasons obvious to the readers of the LAw JOURNAL 
it is proper to state that the following is a contribution from 
one of the ablest jurists and best known legal authors of 
the country.— Ep. A. L. J. 





rier in the difference of their language and laws, and the 
consequent diversity of habits of thought and forms 
of civilization. The tendency of the unlimited immigra- 
tion which is filling entire sections of our country with 
communities bringing with them their own language 
and habits, and whatever goes to make up their dis- 
tinctive nationalities, calls for some counteracting 
influences to prevent those separate localities becom- 
ing permanently alienated from each other. If the 
Germans, for example, in Cincinnati or Chicago would 
retain their own laws as well as their own language, 
they would have little motive or inclination to become 
Americans. But so long as our laws are common to 
all citizens alike, and their administration is carried 
on in a common language, they are constantly brought 
into more or less intimate relations with other than their 
own countrymen, and are gradually becoming Ameri- 
canized without disturbing their national sensibilities. 
So, to a certain extent, it would be and has been in 
respect to the States of the Union. Few things tended 
more directly to alienate the free from the slave States 
than the legislation and decisions of the latter designed 
to recognize and perpetuate the institution of slavery 
within their respective limits. It was constantly sug- 
gesting a radical difference in their social constitution, 
and it was not always easy, in looking at a volume of 
reported cases, to distinguish in weighing their merits, 
between judgments upon matters of purely common 
law, and such as had to be reached through processes of 
reasoning which had their foundation in the notion 
of property in human chattels. If New Orleans and 
New York, for example, had codes and courts of their 
own, similar questions in mercantile law, as they 
should arise, would doubtless be decided substan- 
tially alike, and the rules laid down as law by one of 
these courts would, in most cases, become the law 
of both. It would be a medium by which the people of 
the two cities would, in the end, become assimilated 
in whatever concerned them both. If the laws of all 
these States were alike, it would prove a bond of 
national union second only to that of a common lan- 
guage, and the general government that is over them 
all. And if the reports of adjudicated cases of the 
several States could be made as accessible to the law- 
yers of the other States as those of their own courts, it 
would do much, if not every thing, to obliterate the 
feeling of State lines and make of them, so far as the 
common law reaches, one homogeneous people. 

Another advantage to be hoped for from a more free 
interchange of the reported cases of different States, is 
in the direction it would help to give to the progress 
which the law is constantly making. One who has 
watched its progress, even in a single State, can hardly 
have failed to mark this premonition, if we may so 
say, of the next step which the law is about to take 
upon whatever subject is then uppermost. 

A defect is detected in applying a settled rule in 
what, perhaps, may be a matter collateral to the main 
point to be determined. Without its influencing the 
decision of that particular case, the defect is sug- 
gested by the court and the need then is of its being 
supplied. The hint is taken up by others, and what 
was at first potential, soon becomes actual, and enters 
into the body of the common law as effectually as if it 
had been known in the daysof Bracton. Now the ad- 
vantages of any one of our courts having a ready access 
to the volumes of reports of all the States, would be that 
these discoveries, upon which the growth of the law 
depends, would be sooner made known and more widely 
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extended, and the courts of one State would be la- 
boring to settle the law for every other State. Pro- 
gress in thut way would take something like a uniform 
direction. 

This desirableness of having the decisions of one State 
within the reach of the profession in other States has 
long been felt, and various modes of supplying the want 
have been devised. As forany one lawyer being able to 
buy, much less to read, allthe volumes which are being 
annually issued by the the courts of the various States, 
it is out of the question. If he has no business he has 
not the means to purchase. If he has business he has 
not the time to read them. Even if he had the means 
of purchasing these volumes, it is altogether unreason- 
able to require him, in order to get at what is valuable, 
to pay for the trash that occasionally finds its way into 
some of them. The reporter often has to include in 
his volume cases which may have a local value, but are 
otherwise worthless. And-reporters sometimes occupy 
their pages with what is not even locally valuable. We 
have in mind a case in the thirty-sixth volume of 
Georgia reports which we refer to by way of example: 
Adam v. Adam, covering thirty-four pages, the law of 
which case, so far as it had any, could have been stated 
in two or three paragraphs. The reporter gives the 
testimony, verbatim, direct, cross and rebutting, of some 
fifteen witnesses, black, white and mixed, bearing upon 
the conduct and behavior of a brutal and debauched 
husband, and his ability to pay alimony. All we mean 
to say is, that few lawyers either wish or can afford to 
pay for purely local matter, either of law or fact. 
Various ways have been resorted to, to supply the pro- 
fession with what is valuable in these reports. One has 
been to publish ‘‘ Leading cases’’ upon particular sub- 
jects, and to collect or cite therewith all that are to be 
found upon that subject. But that is only meeting the 
difficulty by piece-meal, and very imperfectly even 
to that extent. There are, however, a series of volumes 
of the “United States Digest,’ as it is called, which 
gives us, in asummary form, the results of the published 
cases. But convenient, and even indispensable, as 
they may be, they give no reasons for what they state 
as dogmas, and are to the reports themselves what the 
head notes of a case are to a full statement of its facts 
and the reasoning as well as ruling of the court which 
it contains. 

The course then adopted by the editor and publishers 
of the American Reports seems to be as near in accord- 
ance with what the profession needs as can reasonably 
be expected. The selection of cases, so far as we 
have been able to judge, seems to be judiciously made, 
and the notes which accompany some of them are 
valuable auxiliaries in illustrating and applying the 
doctrine they contain. 

It is to be hoped that the publishers of the work will 
be encouraged to continue it, as we are satisfied that 
its need will be more and more appreciated with every 
succeeding volume. It may, perhaps, affect somewhat 
the sale of the original volumes from which the cases 
are selected, but this, we apprehend, cannot be to any 
great extent, because every lawyer may still be ex- 
pected to provide himself with the reports of his own 
State in extenso. Whether it is interfering with any 
body’s copyright is a question with which we have not 
troubled ourselves. We acknowledge our indebted- 
ness to Mr. Thompson, the editor, and leave to others 
to find fault, if they are inclined to do so, with his 
purpose or his plan, or the manuer in which he has car- 
ried them out. 





ENGLISH PRACTICE AND AMERICAN PETTI- 
FOGGING. 


A recent number of a New York paper gives an 
account of a trial for a breach of promise, which took 
place in the court of queen’s bench before Lord Chief 
Justice Cockburn and a special jury. The plaintiff 
claimed that, under promise of marriage, she had lived 
with the defendant as his wife and had borne hima 
child. Subsequently he had married another woman. 
There was no doubt that the parties had lived together 
assuming to be husband and wife, and that the plain- 
tiff had had a child by the defendant. 

On the part of the defendant, however, it was denied 
that there had been any promise of marriage. Afterthe 
plaintiff had rested, and the counsel for the defendant 
had opened, the case proceeded as follows: 

The Lord Chief Justice — You have heard the sugges- 
tion as to the Alabama; might not this case too be 
referred to arbitration? (Laughter.) You are desir- 
ous, and rightly so, of putting the defendant in the 
box. Perhaps, when his evidence on particular points 
has been heard, a settlement might be arrived at. 

Mr. Sergeant Parry — I have been extremely anxious, 
my lord, that the matter should be settled. It is my 
earnest wish that it should be, as I believe it would 
have been had I had the good fortune to have seen the 
defendant’s brother. : 

Mr. Sergeant Ballantine — My lord, I have just seen 
a letter, through the kindness of my learned friend Mr. 
Murphy, which enables me to make a statement as to 
the graver charge made. 

The Lord Chief Justice — It is quite clear altogether, 
apart from the question, whether a promise of marriage 
was or was not made, that defendant has left the plain- 
tiff, and under circumstances which render him mor- 
ally bound to make provision for her. 

Mr. Sergeant Parry -- It is the express wish of the 
defendant and his brother that that should be done. 

The Lord Chief Justice — Nothing could be in better 
temper or taste than your speech and your conduct of 
the case, Brother Parry; and you will, I think, re- 
spond at once to my view, that after the defendant has 
got into the witness-box, and denied the parts of the 
case that press more heavily upon his character, it is a 
case in which a settlement ought to be made, and in 
which the mother as well as the child should be in- 
cluded. 

Mr. Sergeant Parry —Shall I then at once call the 
defendant, my lord? 

The Lord Chief Justice — As you please. 

Mr. Sergeant Ballantine said it would be perhaps 
unnecessary to do so. He had seen a letter which, 
coupled with evidence already given and what had 
transpired at an interview he had just had with the 
plaintiff, enabled him to withdraw the graver imputa- 
tion on the defendant fully and entirely. 


SETTLED FOR £1,500. 


The Lord Chief Justice— Well, having heard the 
statement just made, might not an arrangement be 
made? 

Mr. Sergeant Ballantine—It has been made, my 
lord. 

Mr. Sergeant Parry—We are ready, my lord, to 
consent on the part of the plaintiff to the withdrawal 
of a juror, and to a judge’s order being made for a sum 
of £1,500, a portion of that amount to be settled on the 
child. 
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The Lord Chief Justice—I shall not express any 
opinion as to whether that sum is at all adequate. 

Mr. Sergeant Parry —It has been accepted, my lord. 

The Lord Chief Justice—I have nothing, of course, 
to do with it. If my opinion had been asked I should 
have said that it is not adequate. 

Mr. Sergeant Ballantine— My lord, I had one per- 
son to consider—my client; and I had one difficulty 
to contend with — proof of the promise of marriage. 

The Lord Chief Justice —No doubt, brother Ballan- 
tine, and at present I think you could not have made 
out a promise; but I am looking at what a man in de- 
fendant’s position ought to do for a woman who has 
lived with him for years, and by whom he has had a 
child, who has to be supported by her. (Applause). 

A juror was then withdrawn on the terms stated. 

Now in this there are two things well worth noting. 
One is the evident desire on the part of the counsel, 
not so much to succeed in the case as to bring about, 
in what appears to be an informal matter, a just 
arrangement between the parties. The other is the 
freedom with which the justice interfered with sugges- 
tions and advice, and the readiness with which they 
were accepted. Any one who will compare this ac- 
count with the proceedings in our own courts will see 
a marked contrast; not at all to our credit. 

It is not an exaggeration to say that, with few excep- 
tions, the trial of suits in our courts is conducted 
solely with a view to success at the time by any means. 
Evidence known to be inadmissible is offered and 
pressed. Propositions of law known to be untenable 
are presented and argued with apparent sincerity. 
And this is done with two motives, one to get a ver- 
dict; the other to lead the judge into some error, so 
that an adverse verdict may be set aside on appeal. 
In addition to this, there is too often carried on a 
comment upon the evidence in the way of side remarks, 
intended to influence the jury though not addressed 
openly to them. In short, the faults of pettifogging 
have taken too much possession of our higher courts. 
For pettifogging is not confined to horse suits and 
justices’ courts; it includes all ynfair and tricky 
proceedings in any court and in any case. 

In contrast, too, with the course of our trials is the 
free manner with which the court suggested a settle- 
ment of the case, and the honorable frankness with 
which the counsel responded. Something, it is true, 
had been said by the defendant’s counsel as to a will- 
ingness to settle. But the result was accomplished, 
to some extent by the encouragement and advice of 
the court. And court and counsel seem to have 
united in the effort to do what was just and equitable 
between all the parties, rather than to try a long case 
so as to discover whether there was an actual promise 


of marriage. M. 
++ —__ 


BOOK NOTICES. 


aga nay mca rr my bg Sg mg at hens 
Vaughan Abbott. New series. Vol. Il. Annual Di- 
gest for 1871. Boston: Little, Brown & Co., 1872. 
Popular and valuable as were the annual volumes of 
the United States Digest, old series, the new series, 
under the supervision of Mr. Abbott, is still more val- 
uable and deserving of greater popularity. Mr. Ab- 
bott seems to have, above other men who have assayed 
similar work, the power of analysis, order and arrange- 
ment, and his digests have seldom failed to meet the 
expectations and requirements of those who have used 





them. The arrangement, both typal and analytical, 
of this new series of the United States Digest is much 
superior to the old series, and the work is kept up 
more closely to the reported decisions. To those fa- 
mniliar with this digest, we need not urge its practical 
utility; to those who know it not, we can strongly 
recommend it as one of the most valuable works that 
an active lawyer can have in his office. 


the Law of Partnership, as presented = the 
Ane ~~ vf English and ‘American decisio Charles 
‘ox, e of the Superior Court of Cinsinnet 
New York: D ten & Company, 


This is one of those labor-saving ante that will be 
welcomed by the profession. It presents in a compar- 
atively small space a brief statement of the leading 
adjudications relating to partnership and embraces 
“not only the cases which fix the duties, rights and 
liabilities of partners, as between themselves, but also 
decisions affecting the rights and obligations of third 
parties in relation to copartnerships, or to the individ- 
uals composing them, whether as creditors or other- 
wise.”” Judge Fox further says: ‘‘The compiler has 
examined all the cases in the reports of the courts of 
the United States, and of all the several States and 
those of Eugland, including the reports of the House 
of Lords down to the year 1871; and he has cited no 
case which he has not personally examined.’’ We have 
examined the work carefully, and so far as it goes have 
found it accurate and well arranged, but it seems to us 
the compiler has come short of what was needed. We 
have in the treatises on the subject a digest of the lead- 
ing cases; in a Digest we should expecta reference, at 
least, to all the reported cases. This is not given in the 
work before us, but a selection is made of those con- 
sidered by the compiler of most importance. The 
selections are, however, judicious, and the book will 
be found of constant use to the practitioner. 


——_—¢-<e————— 
COURT OF APPEALS ABSTRACT. 


COSTS ON APPEAL. 


It does not lie in the power of this court to grant or 
refuse costs on appeal in an action at law, except when 
the judgment is reversed in part and affirmed in part, 
or. where a new trial is granted. Code, § 306. Ayresv. 
Western R. R. Co. Per curiam opinion. 

An addition to the judgment, in this court, of the 
words ‘‘ with costs,’ or “‘without costs,’’ does not 
affect appellant’s right to costs. Ib. 


EXECUTION AGAINST ESTATE OF DECEASED JUDGMENT 
DEBTOR. 


Upon application made to a surrogate, under chapter 
295, Laws of 1850, for leave to issue execution against 
the estate of a deceased judgment debtor, the claimanta 
of the property sought to be applied in satisfaction of 
the judgment, and the personal representatives of the 
deceased are entitled to be heard, and should have 
notice. Without notice to such persons the jurisdic- 
tion of the surrogate is improperly exercised. The 
act of 1850 is not in conflict with the provisions of sec- 
tion 376 of the Code, in reference to enforcing judg- 
ments against the estate of a deceased judgment 
debtor, nor is it inconsistent with the remedy given 
by the Code. That act is cumulative, and makes the 
leave of the surrogate necessary, in addition to the 
order and judgment of the court. An execution can- 
not issue without the order and permission of both tri- 
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bunals. The court of law adjudges the legal rights of 
the parties, and that the creditor is legally entitled to 
enforce the judgment against property in possession 
of the parties to the proceeding. The surrogate passes 
upon the right of the creditor, in view of the conflict- 
ing or equal claims of others, upon the estate; either 
proceeding may be first taken or they may proceed 
pari passu. The Marine Bank of Chicago v. Van Brunt. 
Opinion by Allen, J. 


PRACTICE — CRIMINAL LAW. 


A decision of the supreme court reversing a convic- 
tion in the oyer and terminer, and granting a new trial, 
is a judgment within the meaning of chapter 82, Laws 
of 1852, and as far as that court is concerned is final. 
A writ of error, therefore, lies to review such a judg- 
ment. 

Upon a trial in the court of oyer and terminer the 
court has no power to grant a motion to discharge the 
prisoner, upon the ground that the corpus delicti has 
not been proven. After the trial has commenced, the 
verdict of the jury must be pronounced, but this may 
be done under the advice and direction of the court. 
All questions of law arising upon a criminal trial are 
to be determined by the court, and it is the duty of the 
jury to regard and abide by such determination. 
Where the case, therefore, presents a question of law 
only, the court may, and it is its duty to, instruct the 
jury to acquit the prisoner, or direct an acquittal, and 
enforce the direction, and a refusal to give such in- 
struction or direction, in a proper case, is error. If 
the prosecution leave some el t ry to con- 
stitute the crime, entirely unproved, it is a clear case 
for the interposition of the court. The same strictness 
in regard to exceptions will not be enforced in crimi- 
nal as in civil cases, but the court will look at the sub- 
stance with the view to promote justice. A motion in 
form for the absolute discharge of a prisoner, may be 
regarded in substance as a request to direct an acquit- 
tal, or that the court instruct the jury, as matter of 
law, that the prisoner could not be convicted of the 
crime of murder or manslaughter, the corpus delicti, 
has two components, viz.: death as the resu!t and the 
criminal agency of another as the cause; there must be 
direct proof of one or the other. Where one is proven 
by direct evidence, the other may be by circumstances. 

In determining a question of fact upon a criminal 
trial from circumstantial evidence, the facts proved 
must not only all be consistent with and point to the 
guilt of the prisoner, but must be inconsistent with his 
innocence. 

A motive for the commission of the crime cannot be 
imagined, but the fact from which such motive may be 
inferred must be proven. A suggestion, therefore, in 
a charge to a jury, of a motive not warranted by the 
evidence, which may have influenced their minds to 
the prejudice of the prisoner is error. The People 
vy. Bennet. Grover and Peckham, JJ., dissenting. 
Opinion by Church, Ch. J. 

RAILROAD COMPANY. 


1. Where a judgment is obtained against a city in an 
action brought to recover damages for injuries sus- 
tained in consequence of a failure of a railroad corpo- 
ration to comply with its contract, to keep that portion 
of the streets occupied by its tracks in good repair and 
safe for trade, and where the latter has notice of the 
action and an opportunity to defend; the record of 
the judgment is competent evidence against it, in an 
action against it brought by the city, and is conclusive 








as to its liability, and as to the amount the city is en- 
titled to recover. The Mawor, etc., of Troy v. Troy and 
Lansingburgh R. R. Co. Opinion by Grover, J. 

2. By the acceptance by a railroad corporation of a 
license from a municipal corporation to lay and operate 
its tracks in the streets of the latter, the terms and 
conditions upon which the license is granted becomes 
a contract between the parties. Ib. 

3. A reservation of power on the part of the municipal 
corporation to revoke the license in case of failure to 
comply with the terms does not affect the liability of 
the railroad corporation while operating its road under 
the license. Ib. 

STATUTE OF LIMITATION. 

The requirement of section 110 of the Code, that an ac- 
knowledgment or new promise to take a case out of 
the operation of the statute of limitations must be in 
writing, does not alterthe effect of a payment of prin- 
cipal or interest, nor does it prescribe any new rule of 
evidence as to the fact of such payment, and it may be 
proved by oral admissions of the debtor such payment 
may be made by an agent and the authority of the agent 
may be proved by parol evidence. Where a payment 
of interest is made upon a promissory note by the 
maker in the name of, and as agent for, an accommoda- 
tion indorser, a subsequent recognition and approval 
of the act by the indorser, with full knowledge of the 
facts, is, as regards the statute of limitations, equally 
binding upon him, as a payment made by himself. It 
is immaterial whose money is used in making the pay- 
ment. First National Bank of Utica v. Ballou, im- 
pleaded, etc. Opinion by Rapallo, J. 

’ WIDENING STREETS. 


An order confirming the report of commissioners of 
estimate and assessment in proceedings under the pro- 
visions of chapter 890, Laws of 1869, for the widening 
and straightening of Broadway. may be set aside upon 
motion for irregularity, mistake or fraud. The pro- 
vision in the act of 1813 (§ 178, chap. 86, Laws of 1813), 
declaring that. the report of commissioners of estimate 
and assessment when confirmed shall be “final and 
conclusive,’’ has reference to an appeal therefrom, not 
to the remedy by motion to set it aside. In re appli- 
cation of Mayor, etc., of the city of New York, relative 
to the widening and straightening of Broadway. Opin- 
ion by Peckham, J. 


—_—_——~_—_ 
GENERAL TERM ABSTRACT. 
NEW YORK COMMON PLEAS. 


NovEMBER TERM, 1872. 
AMENDMENTS. See Damages. 
APPEAL. 

1. From judgment of district court: time allowed . 
mode of procedure: time of entering judgment. — Ap- 
peal from order of special term, denying motion to 
dismiss appeal. 

In the case at bar, a decision was given in the dis- 
trict court, in favor of the defendant, on December 
26, 1871. The affidavit of plaintiff’s attorney, which 
is uncontradicted, shows that such decision was a 
dismissal of the complaint, ‘‘ without any costs what- 
ever,” and that subsequently, and on or about the 6th 
or 7th of January, 1872, defendant’s attorney went to 
the district court and entered a judgment for costs 
against the plaintiff. Plaintiff’s notice of appeal and 
the affidavit of one Baker shows that said judgment 
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was entered December 26, 1871. Held, that the date 
of it is not conclusive, and the time when it was ac- 
tually rendered may be shown (2 Daly, 210. cited). It 
was the duty of the justice who tried the cause to de- 
cide it within eight days after its submission. As his 
decision was made December 26, 1871, any further ac- 
tion on his part on the 6th or 7th of January, 1872, 
would have been beyond the statutc ry limit, and with- 
out authority. The costs should be included in the 
judgment, and if not determined by the justice until 
eight days after the verdict or decision, this would be 
error, and good ground for the reversal of the judg- 
ment (3 Denio, 72, cited). If the judgment was actually 
entered December 26, 1871, plaintiff’s notice of appeal 
was too late; if so entered on the 6th or 7th of Jan- 
uary, 1872, or more than eight days after the submis- 
sion of the cause, it would be anullity. Order affirmed. 
Elias v. Babcock, Treasurer of Adams’ Express Co. 
Opinion by Larremore, J. 

2. Notice of appeal: judgment : costs: district court. — 
It was held in this court, in Griswold v. Van Deusen, 
2 E. D. Smith, 178, that a notice of appeal may be 
served immediately after the decision, without wait- 
ing for the clerk to docket the judgment. That it was 
the act of the judgment and not that of the clerk 
which made the justice from which the appeal was 
taken. This would imply that all costs and disburse- 
ments should be inclosed by the justice in the judg- 
ment at the time of its rendition. Ib. 


ASSIGNMENTS. See Costs. 
CONTRIBUTION. See Trespass. 
COPARTNERSHIP. See Pleading. 


COSTS. 


1. Liability of the assignee of a claim after commence- 
ment of action for costs.—It appeared in the case at bar 
that Messrs. Hills & Wakeman took an assignment of 
the claim in suit, by Dowling, as collateral security, 
after the commencement of the action. The finding 
of the judge below is, that “Hills & Wakeman 
never did interfere in the further prosecution of the 
action, but it was conducted to its final termination 
by Dowling and the counsel he had previously engaged, 
without suggestion of any management or control by 
the assignees or any one acting specially in their in- 
terest.’ Held, that this finding is supported by the 
evidence, and therefore Hills & Wakeman did not be- 
come liable for costs. Walcott v. Holcomb, 31 N. Y. 
125; Miller v. Franklin, 20 Wend. 630, cited. 

The fact that Hills & Wakeman accepted the assign- 
ment, with a stipulation therein that they should 
“proceed to enforce”’ the claim, does not render them 
liable to the successful party in the proceeding as if 
they had actually aided the litigation. If that stipu- 
lation might have been enforced by Dowling, the as- 
signor, it in no way altered the condition of Bucking, 
the owner, by introducing a new adversary in the liti- 
gation, whose means or efforts were directed against 
him, and this is the reason of the rule established in 
such cases. The order should be affirmed. Matter of 
Lien of Dowling v. Premises of Bucking. Opinion by 
J. F. Daly, J. 

Also, seo Appeal. 


DAMAGES. 

1. Damages for detention of vessel.— Where there 
is no express agreement as to the demurrage, the plain- 
tiff can only recover for an improper detention. It is 
his duty to show, as the basis of recovery of damages, 





that his detention was unnecessary. Johnson v. 
Bemis. Opinion by J. F. Daly, J. 

2. Punitive damages: negligence.— Appeal from 
judgment for damages for injuries sustained by plain- 
tiff, at the ferry house of defendants. The facts of 
the case are sufficiently given in the extract from the 
opinion of the learned chief judge. 

Held, the judge below charged the jury that they 
might give damages to the full extent of the jurisdic- 
tion of the court, if they were satisfied that the 
accident was the result of the intentional, willful, or 
malicious conduct of the defendant’s servant or ser- 
vants. This was instructing them that they might 
give exemplary or punitory damages, and that the 
jury were influenced by this part of the judge’s charge, 
is inferable from the fact, that they gave damages to 
the full extent of the jurisdiction of the court. There 
was nothing in the evidence to warrant any such con- 
clusion, or to call for such instruction, and it was 
specifically objected to by the defendants. The ques- 
tion in the case was, whether the boat-hand pulled the 
gang-plank from the string piece while the plaintiff was 
on the plank in the act of going on board the steamer 
as a passenger, or whether the plaintiff, heedlessly, it 
being somewhat dark, stepped upon or attempted to 
get on it, after it was separated from the string piece 
of the wharf, and while the defendant’s servants 
were in the act of drawing it into the boat, not per- 
ceiving that they wére doing so, and not hearing, 
being somewhat deaf, the precautionary warning that 
was given, and which was heard by one of his own 
witnesses. 

If the latter were the true state of facts, the plaintiff 
himself was the sole cause of the accident, but if it 
was otherwise, if as he testified, after he got two or 
three steps on the plank, it was suddenly jerked in, 
and the consequence was, that he was thrown into the 
water; then the utmost that can fairly be inferred is, 
that it was an act of negligence on the part of the 
boat-band — the sudden pulling in of the plank withont 
perceiving that there was any person upsn it, which 
may have arisen from the darkness of the hour, or 
from the want of looking carefully before undertak- 
ing to draw in the plank. The order “haul in the 
plank’’ had been given by the captain, and the plain- 
tiff’s own witness heard the man who dragged it in, 
call out, ‘stand clear,’’ so that a general warning was 
given, and there was nothing in the case from which 
it could in any way be inferred that the conduct of the 
boat-hand, in the language of the judge, was inten- 
tional, willful or malicious. If it had been, that is, if 
the conduct of the servant proceeded from a willful 
and wanton design on his part to injure the plaintiff 
and imperil his life by throwing him into the water, 
then it is doubtful, to say the least of it, if there could 
be any remedy at all against the employer: for though 
the drawing in of the plank was an act in the course of 
the servant’s employment, the intentional doing it in 
such a way as to toss the plaintiff in the water, was 
connecting with it a willful and wanton intention to 
injure, for which the master may not be responsible. 
Isaacs v. The Third Avenue Railroad Co.,47 N.Y. 
12; Vanderbilt ¥. The Richmond Turnpike Co., 2 
Comst. 479, cited. But it is not necessary to consider 
that question, as there was nothing in the evidence to 
warrant the conclusion that it proceeded from any 
such motive. 

To warrant the giving or awarding what is variously 
called punitory, vindictive or exemplary damages, or 





434 


damages beyond what will be compensatory, there must 
be something in the circumstances, showing or affording 
some foundation fora conclusion on the part of the 
jury, that there was either an intention to injure, or 
that there was gross and reckless disregard of the 
safety of person or property, which is equivalent to the 
same thing, and is equally culpable. Such enhanced 
damages are given for the benefit of the community. 
They are inflicted by way of punishment, that they 
may operate as a restraint upon the defendant, and by 
way of example to him and to all others, and, there- 
fore, the plainest principles of justice require that 
they should be imposed only in cases where it is palpa- 
ble that there was a design on the part of the de- 
fendant or his servants to injure, or a consciousness of 
the probable consequences of his acts, and an indiffer- 
ence to the result, which was equally reprehensible. 
Nothing of the kind appeared in this case, and the 
judgment, therefore, should be reversed. Baldwin v. 
The New York and Harlem Navigation Co. Opinion 
by Daly, C. J. 

3. A dment, when all d: averment of damages. 
— Where the damages, thoug! lie natural conse- 
quences of the act complained of, are not necessarily 
the result of it, they must be particularly specified in 
the complaint, that the defendant may not be taken 
by surprise. It is not traversable matter, but must be 
inserted in the complaint, that the defendant may be 
prepared with evidence to rebut the proof offered of 
such special damage or the amount or extent of it. 
Maloney v. Dows, 15 How. Pr. 265; Squire v. Gould, 
14 Wend. 159; Vanderstice ‘v. Newton, 4 Comst. 130. 
The amendment allowed was an averment of this na- 
ture. Strange v. Whitehead, 12 Wend. 64. Anda judge 
may allow such an amendment upon the trial, when 
no injury will result to the defendant from it. Miller 
v. Garling, 12 How. 203. It is in the discretion of the 
court (Lounsbury v. Purdy, 18 N. Y. 521); and if 
any injury will arise by allowing such an amendment, 
such as the absence of witnesses, who would have 
been procured had the complaint originally contained 
such an averment, it is incumbent upon the defendant 
to advise the court of the situation in which he will 
be placed if the amendment should be allowed, and 
proof given under it. Where he does nothing of the 
kind, but simply interposes a general objection, he is 
not entitled tc a new trial; for it may be reasonably 
assumed that if any injury arose from allowing the 
amendment, he should have stated it to the court, and 
that the court would not allow him to be taken by sur- 
prise. To this extent the practice recognized and acted 
upon in Miller v. Garling, supra, is correct. Ib. 

4. Evidence.— There was no error in allowing the 
plaintiff to show that the defendants since the occur- 
rence of the accident use a different kind of gang- 
plank, with large guards upon the side of it to prevent 
accidents like the one which took place in this case. 
Evidence of this description was allowed in the case 
of Hageman v. The Hoboken Land Co., recently 
affirmed in the court of appeals. (See Albany Law 
Journal.) Ib. 


DEMURRER. See Pleadings. 


EVIDENCE. See Damages. 
FERRIES. See Damages. 





MASTER AND SERVANT. See Negligence. 
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NEGLIGENCE. 

1. Liability of master for negligent acts of his ser- 
vant.— Appeal from judgment of the marine court in 
favor of plaintiff. 

The plaintiff obtained a verdict for $250 damages for 
the negligent driving of defendant’s horse and car- 
riage by defendant’s servant, by which a horse belong- 
ing to plaintiff was killed. The accident occurred on 
the evening of March 29, 1871, at the corner of Seventh 
avenue and Twenty-seventh street, in the city of New 
York. The plaintiff drove up Seventh avenue, and 
when he arrived at Twenty-seventh street, went across 
the west railroad track to go down Twenty-severtth 
street where he had his stable, but when his horses 
reached the crosswalk, the defendant’s coachman, 
driving defendant’s horse before defendant’s wagon, 
came very rapidly down Seventh avenue, and a collision 
occurred, the shaft of the wagon ran into plaintiff’s 
horse, who died subsequently of the wound. 

Held, that the evidence establishes a strong case of 
negligence on the part of defendant’s coachman, and 
the enly question in the case is, whether defendant can 
be held liable for the act. It appears, that while the 
coachman was the servant of the defendant, and was 
driving the defendant’s horse and wagon, yet he was 
not, when the accident occurred, going to or returning 
from any place by defendant's crder, or on defendant’s 
business, or in pursuance of his employment as coach- 
man, but had fully performed all he was directed to by 
defendant, and instead of taking the horse to the 
stable, was driving upon an errand of his own, in an 
entirely different direction, without defendant’s knowl- 
edge or consent. Upon these facts, defendant is not 
liable. Shearman & Redf. Neg., § 68, and cases cited; 
Mitchell v. Crasswaller, 13 Com. B. 237. 

The text-book here cited observes, that ‘if the act 
be done while the servant is at liberty from service 
and pursuing his own ends exclusively, there can be 
no question of the master’s freedom from liability, 
even if the injury could not have been committed 
without facilities to the servant by his relations to this 
master.” 

The case cited above was, that where a carman, hav- 
ing finished the business of the day, returned to his 
employer’s shop with the horse and cart, and obtained 
the key of the stable, which was close at hand, but 
instead of going there at once and putting up the horse, 
as it was his duty to do, he, without his master’s 
knowledge or consent, drove a fellow workman to 
Euston square, and on his way back ran over and in- 
jured the plaintiff and his wife; and it was held (all 
the judges concurring), that inasmuch as the carman 
was not at the time of the accident engaged in the 
business of his masters, they were not responsible 
for the consequences of his unauthorized act. The 
judgment should be reversed. Sheridan v. Charlick. 
Opinion by J. F. Daly, J. 

Also see Damages. 
NEW TRIAL. See Damages. 
NEW YORK DISTRICT COURT. See Appeal. 


PLEADING. 
Demurrer: sale and delivery: pleading copartner- 
ship. — The plaintiffs describe themselves as copart- 
ners, doing business in the city of New York, by the 
firm name of T. Millington & Eckmeyer, and allege 
that the defendant was indebted to them in the sum 
of $9,975 for cigarettes sold and delivered by them to 
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the defendant, at the city of New York. On appeal 
from order overruling demurrer : 

Held, that this is describing themselves as partners, 
and alleging that the goods were sold and delivered by 
them as partners, but if it were not an allegation of 
an indebtedness to them as partners, it would make no 
difference. It would then be an averment of a sale 
and delivery of goods by them jointly to the defend- 
ant, which is a sufficient averment of a cause of action. 
Loper v. Welch, 3 Duer, 644; Phillips v. Bartlett, 9 Bosw. 
678. 
The allegation that it is not a good complaint for 
goods sold and delivered is untenable. It has every 
averment that was contained in the complaint in Allen 
v. Patterson, 3 Seld. 479, except that the goods were 
sold and delivered at the defendant’s request, which is 
not necessary, as the words ‘sold and delivered by the 
plaintiffs to the defendant,” imply the existence of a 
contract between the parties. Acorne v. The American 
Mineral Co., 11 How. 26. 

The demurrer was, therefore, properly overruled, and 
the order should be affirmed. Millington et al. v. 
Fearing. Opinion by Daly, C. J. 

Also see Damages. 
REPLEVIN. See Trespass. 
SALE AND DELIVERY. See Pleadings. 
TRESPASS. 


1. Interest’ allowed in tregpass, etc.: contribution 
among trespassers.— This is a motion for re-argu- 
ment herein on appeal. The former opinion of the 
general term will be found in 5 Albany Law Journal, 
page 203. The motion is now denied, and the court 
says: The case of Parrott v. Knickerbocker Ice Co., 46 
N. Y. 369, seems to recognize as settled the disputed 
point as to whether interest on the value of the prop- 
erty, in respect of which trover, trespass or replevin 
is brought, may be allowed, and holds that it will be. 
This case, appearing after our general term decision in 
this action, removes an objection to the charge of the 
learned chief justice on the trial. There remain, how- 
ever, the two others alluded to by the respondent in 
his points on this motion. It was clearly erroneous to 
charge the jury that co-trespassers could have contri- 
bution against each other, and nothing could have had 
more influence with a jury in such a case as this than 
such an instruction. For that alone the judgment 
would have to be reversed. The evidence as to value 
is so loose and general, that in a case of this character, 
we felt justified in regarding its admission as im- 
proper. Motion denied. Wehle v. Hawiland et al. 
Opinion by J. F. Daly, J. 


wu 
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DIGEST OF RECENT ENGLISH DECISIONS. 
ARBITRATOR. 


Broker made referee to determine whether or not goods 
are of the quality contracted for.—The defendant, as 
broker, made a contract for the plaintiff, the seller, as 
follows: ‘* Oct. 26, 1869. Sold by order and for account 
of Mr. D. P., to my principals, Messrs. 8S. H. & Son, to 
arrive, 500 tons black Smyrna raisins, 1869 growth, fair 
average quality in opinion of selling broker. To be 
delivered here in London at 22s. percwt. D. pd. Ship- 
ment November or December, 1869,” etc. Held, by 
the exchequer chamber, affirming the judgment of the 
court of common pleas, that the defendant was em- 
ployed as a sort of arbitrator to determine between the 
parties any difference which might arise as to the 








quality of the raisins tendered in fulfillment of the con- 


tract; and, consequently, that he was not liable to an 
action for failing to exercise reasonable care and skill 
in coming to a decision, he having acted bona fide and 
to the best of his judgment. Pappa v. Rose, L. R., 7 
C. P. (Ex. Ch). 525. 

CARRIER. 

Railway company: animals: accident due to inherent 
vice. — The plaintiff delivered to the defendants a horse 
to be carried by their railway. At the end of the 
journey the horse was found to be injured. No acci- 
dent had happened to the train, and the deferidants 
were guilty of no negligence. The cause of the injuries 
was unknown, except that from their nature they 
appeared to have been caused by the horse getting 
down upon the floor of the horse-box. The horse was 
quiet, and accustomed to travel by rail. In an action 
brought to recover damages for these injuries, held, 
by the court, drawing inferences of fact (Martin and 
Bramwell, BB., Pigott, B. dissenting), that the defend- 
ants were not liable, since it was to be inferred that the 
injuries resulted from the proper vice of the horse. 
Kendall v. The London and South Western Ry. Co., L. 
R., 7 Ex. 373. 

COVENANT NOT TO ASSIGN. 


Lease: partners.— A and B, partners in trade, were 
assignees of a lease which contained a covenant by the 
lessee, for himself and his assigns, that he wouid not, 
neither should his executors, administrators or assigns, 
assign the demised premises without the consent in 
writing of the lessor. On the dissolution of the part- 


‘nership, A assigned all his interest in the premises to 


B. Held, a breach of the covenant. 
pard, L. R., 7 C. P. 5065. 


INNKEEPER. 


Lien on goods belonging to third person: what goods 
subject to the lien.—B. went to defendant’s hotel and 
took with him, as his own, a piano-forte which he had 
hired of plaintiff. B., having remained at the hotel 
several weeks, left in debt for his board and lodging; 
and defendant claimed to detain the piano as against 
plaintiff in exercise of his lien as innkeeper. 

Held, that, as defendant had received the piano as 
part of the goods of his guest, he had a lien upon it. 
Threfall v. Borwick, L. R., 7 Q. B. 711. 


++ 
oo 


DIGEST OF RECENT AMERICAN DECISIONS. 


Varley v. Cop- 





* SUPREME COURT OF NEW YORK. 
ASSAULT AND BATTERY. 


1. Evidence in mitigation.—{n an action for assault and 
battery, the defendant offered to prove, in mitigation 
of damages, a series of provocations, repeated and con- 
tinued from day to day; and that every time the par- 
ties met, the plaintiff insulted the defendant with 
most opprobrious language, and to such an extent as to 
render him wild, excited, frantic and partially insane. 
Also, that the plaintiff had committed a most grievous 
injury affecting the domestic relations of the defend- 
ant, which was one of the insults with which the latter 
was taunted. This evidence being objected to, the 
judge ruled that he would allow the defendant to show 
any thing which took place on the day of the assault, 
or the day before, but not what took place several days 
before. 


* From Hon. O. L. Barbour, and to appear in vol. 68 of his 
Reports. 
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Held, that the ruling was erroneous, and a new trial 
was granted. Dolan v. Fagan. 

2. In such a case, the jury ought to be permitted to 
hear the nature and extent of the provocation ; to hear 
and know how much of the beating complained of was, 
if not deserved, at least caused by the provocation 
given. Ib. 

3. Each case should be controlled by its own peculiar 
circumstances. The question should be, not how many 
hours have elapsed since the provocation was given, but 
whether, in view of the circumstances of the case, the 
party has had a reasonable time to cool his blood. Ib. 

CONSTABLE. 

1. Action by.— A constable has such an interest in 
property upon which he has levied, by virtue of exe- 
cution, as will enable him to maintain an action to 
recover the possession thereof from one who has pur- 
chased the same of the defendant in the executions 
after levy. Rue v. Perry. 

2. Void process.— The rule justifying an officer in the 
seizure of property under executions good on their 
face, but really void as to the party for want of ju- 
risdiction, is intended to be a rule of protection 
merely. Ib. 

8. Although an officer may defend, under such pro- 
cess, he cannot build up a title upon it so as to main- 
tain actions against third persons. Ib. 


DEED. 
An instrument in writing, under hand and seal, but 


without a subscribing witness or acknowledgment, as 
required by the Revised Statutes, is insufficient to con- 
vey real estate, and void as against a purchaser or in- 


Roggen v. Avery. 
GRANT. 


1. Where a grantor with warranty has no title to the 
premises conveyed at the date of the conveyance, if he 
subsequently acquires an estate therein such acquired 
estate will inure to the benefit of the grantee; if not 
by estoppel, it will upon the principle of avoiding cir- 
cuity of action. Tefft v. Munson et al. 

2. A mere grant operates upon the possession. It 
simply conveys the estate and interest which the 
grantor had in the premises granted. If the grantor 
had no estate there is no estate to be accepted; so that 
on the conveyance by grant only of lands, by deed or 
mortgage, the grantee is not estopped from averring 
that his grantor had nothing in the lands granted. Ib. 

8. But where the conveyance is by warranty the rule 
is different. In that case the warranty will rebut and 
bar the grantor and his heirs of a future right, not be- 
cause a title ever passes by such a grant, but the prin- 
ciple of avoiding circuity of action interposes, and 
prevents the grantor from impeaching a title to the 
soundness of which he must answer on his war- 
ranty. Ib. 


cumbrancer. 


LEASE. 

1. Presumption of extinguishment of rent. — When 
the relation of landlord and tenant has once been es- 
tablished, under a sealed lease, the mere circumstance 
that the landlord has not demanded the rent cannot 
justify the presumption that he has extinguished the 
right to it by a conveyance. Lyon v. Adde. 

2. Where premises were conveyed to the defendant 
by. C, subject to the rents then due and to become 
due to 8S. V. R. and his heirs and assigns; 

Held, that by receiving his title, subject to these 
rents, the defendant was estopped from denying that 





they were then subsisting liens upon the premises, and 
that the covenants to pay them were then in force. Ib. 

3. But that, if that were not so, there was at least an 
explicit admission, in writing, by C, his grantor, of 
the subsistence of the covenant, and that, by all the 
authorities, was sufficient to rebut the presumption of 
extinguishment, even as against a presumption of 
law. Ib. 

MARRIED WOMEN. 

1. Liability wpon notes.— The obligation of a mar- 
ried woman, except in the cases where her separate 
property is involved, is void. Hansee v. De Witt. 

2. A married woman is not liable upon a promissory 
note signed by her as surety for another, or upon one 
given in renewal thereof, although she has a separate 
estate; where there is nothing to show a charge, or an 
intent to charge, such estate, or that her estate was 
benefited, and no evidence (except by implication) to 
show that the note was given upon the credit of such 
estate. Ib. 

8. Acknowledgment of instruments. — The act of the 
legislature of April 11, 1849 (Laws, ch. 375, § 3), which 
provides that any married woman may convey real 
estate “‘in the same manner, and with the like effect, 
as if she were unmarried,’”’ repeals, as to married 
women and their separate estates, the provisions of the 
Revised Statutes requiring a private examination, 
apart from their husbands, upon their acknowledgment 
of the execution of conveyances. Richardson v. Pulver. 

4. A married woman, therefore, having a power of 
appointment over lands, of which the legal title is 
vested in a trustee, may execute an instrument desir- 
ing the trustee to execute a conveyance of the premises 
to her, in pursuance of a power contained in the trust 
deed, and may legally acknowledge the execution of 
such instrument, in the usual form, without any pri- 
vate examination. Ib. 

5. The validity of the execution of such request to 
the trustee is to be tested by the form of acknowledg- 
ment, at that time requisite, for married women. Ib. 

6. The claim that the acknowledgment of such an 
instrument should be in accordance with the Revised 
Statutes, is, at most, based upon an inchoate right, 
and the repealing statute is valid against it. Ib. 

NUISANCE. 


1. Liability for.— The liability fora nuisance is not re- 
stricted to persons who occasion the whole of it, but 
those who are guilty of doing but a part are liable also, 
if they do it with like intent. The Chenango Bridge 
Company v. Lewis et al., executors, etc. 

2. Thus, where the nuisance is not the structure, but 
the illegal use of it, the liability attaches not only to 
those who are engaged in the use, but also to those 
who erected the structure with the knowledge or the 
intent that it should be put tothe illegal use. And the 
liability of the holder is precisely the same as if he 
had been the employer instead of the employee. Ib. 

3. It is the general rule that the creator of a nui- 
sance is liable for its continuance. To this rule there 
is an exception where he is not in possession «f the 
premises which are occupied by other persons claiming 
them as their own, and not holding as his tenants. Ib. 

PAYMENT. 

1. Presumption of.—In the case of an obligation 
which can be extinguished by an act in pais, such as 
payment, there is an absolute presumption of pay- 
ment after the lapse of twenty years. It is a pre- 
sumption of law, and can be rebutted only by somo 
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positive act of unequivocal recognition, like part pay- 
ment or a written admission, or at least a clear and 
well identified verbal promise or admission, intelli- 
gently made, within the period of twenty years. 
Lyon v. Adde. 

2. There is also another presumption—a presump- 
tion of fact, or, more properly, in the nature of evi- 
dence — which can be drawn by a jury from the cir- 
cumstances of the case in less than twenty years. Ib. 

8. But when the obligation can be extinguished only 
by deed, the rule is different. In that case there is no 
presumption of law at all, but there is the same pre- 
sumption in the nature of evidence as in the other 
cases. Ib. 

4. It is a presumption drawn from all the circum- 
stances of the case, but mere length of time, by itself, 
will never raise it. That one circumstance of itself is 
insufficient, but it is a circumstance from which, in 
connection with other circumstances, the satisfaction 
of the obligation may be found by a jury or decreed 
by a court of chancery. Ib. 

5. Where a lease creates the relation of landlord and 
tenant, and the grantor’s interest is an hereditament, 
descendible and hereditable, any release of the rent 
must be by deed, and there can be no presumption of 
payment arising from lapse of time. Ib. 

6. Courts can draw no conclusion of jaw from the 
lapse of time during which rent has remained unpaid, 
but any presumption which they may raise must be 
drawn from all the facts and circumstances of the case 
as evidence, in the same manner in which a jury would 
draw inferences of fact. Ib. 


STATUTES. 

1. Rules of construction.— A leading and controlling 
rule in the construction of statutes is to interpret 
them according to the true meaning and intent. To 
ascertain this intent, it is the duty of the court to 
find, by established rules, what was the fair, natural 
and probable intent of the legislature. The People et 
al. v. Schoonmaker et al. 

2. For this purpose, the language employed in the 
act is first to be resorted to. If the words employed 
are free from ambiguity and doubt, and express plain- 
ly and distinctly the intent according to the most 
natural import of the language, there is no occasion to 
look elsewhere. Ib. 

3. But when the meaning of words is doubtful, and 
where it is seen that the same words have different 
meanings, when employed under different circum- 
stances, or to effect different objects, resort may be had 
to extrinsic circumstances; and the courts may seek 
for that intent in every legitimate way. Ib. 

4. Corporations : ** inhabitants: “ residents.’ —Inde- 
pendent of the cases making them “inhabitants’’ and 
“residents ’’ by construction, for certain purposes, the 
natural, ordinary and literal construction of the words 
‘* residents of atown’’ would not include corporations ; 
especially those whose places of business were else- 
where. Ib. 

5. The word “resident,” occurring in the constitu- 
tion or in a statute, ordinarily means an individual —a 
citizen — and does not mean a corporation. Ib. 

6. Inchoate rights.—Inchoate rights, generally, derived 
under a statute, are lost by its repeal, unless saved by 
express words in the repealing statute. Richardson v. 
Pulver. 

7. Retrospective, when valid. -- Retrospective statutes 
are not forbidden by the constitution, in cases in which 





they do not impair the obligation of contracts, or par- 
takes of the character of ex post facto laws ; and such 
statutes may be made, by express language, to have that 
effect. Yet, unless they are so expressed, by necessary 
implication they will be interpreted otherwise, and so 
that they shall not operate to change the existing state 
of things, or the commun law. The People ex rel. Pitts 
v. The Board of Supervisors of Ulster county. 

8. The only exception to this rule is, that the doctrine 
does not apply to remedial statutes, which: may be of 
a remedial nature, provided they do not impair con- 
tracts or disturb absolute vested rights and only go 
to confirm rights already existing, and are in further- 
ance of the remedy, and add to the means of enforc- 
ing existing obligations. Ib. 

9. What are retrospective. —By an act of the legisla- 
ture, passed in April, 1871, the board of supervisors of 
any county in the State (except New York and Kings) 
were authorized by a two-thirds vote to legalize the 
irregular acts of any town officer, performed in good 
faith and within the scope of his authority, provided 
such legislation should be recommended by the county 
court, and to correct any manifest clerical or other 
error in any assessments, etc. A county judge, assum- 
ing to act under this statute, recommended that the 
taxes which had been assessed against the relator for 
the years 1866, 1867 and 1868 be refunded to her, and 
made an order to that effect. The board of supervisors 
refused to refund or allow such taxes. Held, that the 
statute was to be d d prospective only; and that 
it did not have a retroactive effect, so as to include 
taxes assesed prior to its passage. Ib. 

TROVER. 

In an action for trover and conversion, the defend- 
ant cannot prove, in mitigation of damages, that the 
plaintiff has regained possession of the property. And 
it is erroneous to charge that it is a case for nominal 
damages only. Ifthe plaintiff is not entitled to recover 
the full value of the property, he is at least entitled to 
recover the.actual damages he has sustained by being 
deprived of the use of the property, and the expenses 
incurred in regaining possession. Sprague v. McKenzie. 

WARRANTY. 

In an action for a breach of warranty on the sale of 
a pair of horses, the warranty was shown to have been 
a qualified and conditional one, involving the necessity 
of the plaintiff ’s following the condition, viz.: to treat 
the defect (a bunch on the leg) with salt and vinegar. 
Held, that the plaintiff was bound so to treat it, and that 
this was a good excuse for refusing to try another treat- 
ment, which might hazard the effect of the warranty. 
Smith v. Borst. 

WRITTEN INSTRUMENTS. 

1. Attesting witnesses.—Where one who has signed his 
name as an attesting witness to the execution of an 
instrument did so without the knowledge or consent of 
the parties, the instrument may be proved as if there 
were no subscribing witness. Sherwood v. Pratt. 

2. The signature of a subscribing witness is not conclu- 
sive upon the parties to the instrument. It is only 
prima facie evidence that the witness was called in by 
them, and the presumption arising from it may be 
contradicted. Ib. 

3. And for that purpose parol testimony may be 
received: the object of the proof not being to contra- 
dict or vary the written agreement, but merely to 
show that its execution was not attested in a particu- 
lar way. Ib. 
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FROM VOL. 6, AMERICAN REPORTS. 
BANKRUPTCY. 

1. An action of review is a chose in action, within 
the meaning of the United States bankrupt law, and, 
in virtue of an adjudication in bankruptcy, vests in the 
assignee, who, alone, may prosecute or defend it in his 
own name. Zoller v. Janvrin, 469. 

2. A vendor, who has contracted to sell his land is 
in equity 4 trustee for the purchaser, but if he has not 
received the whole of the purchase-money, he is not a 
mere naked trustee, and upon becoming a bankrupt, 
his interest in the land will, by proper assignments, pass 
to the assignee in bankruptcy under the fourteenth 
section of the bankrupt act. Swepson v. Rouse, 735. 

8. To a billfor a specific performance of a contract to 
convey land, the assignee of the vendor, who has not 
received the whole of the purchase-money and who has 
become bankrupt, must be made a party. Ib. 

4. Where a defendant toa bill for the specific per- 
formance of a contract to convey land, alleges and 
relies upon his certificate of discharge as a bankrupt, 
the fact of a proper assignment of his estate to his 
assignee will be presumed though it is not specifically 
alleged, where there is no allegation or proof to the 
contrary. Ib. 

BANK CHECK. 


1. The holder of a negotiable bank check, drawn 
the day previous, presented it for payment, which was 
refused. On the same day he transferred it fora valua- 
ble consideration to plaintiff, who took it in good faith 
and without notice of the previous dishonor, and 
immediately on the same day presented it to the 
drawee, whereupon payment was again refused. Held, 
that plaintiff could recover of the drawer, a sufficient 
time after the check was drawn not having elapsed, 
when plaintiff took it, to raise the presumption of dis- 
honor, although the drawer and drawee were residents 
of the same city. Himmelmann v. Hotaling, 600. 

2. When the drawer and drawee of a bank check 
reside in the same city or town, the reasonable time 
for presumptive dishonor should not be fixed within 
more restricted limits than the close of business hours 
of the day succeeding that on which payment might 
have been first legally demanded. Ib. 


BREACH OF PROMISE TO MARRY. 


In an action for breach of an oral contract of mar- 
riage, it appeared that plaintiff had been in possession 
of all the correspondence between the parties, and had 
destroyed or refused to produce a portion of it. Held, 
(1) that plaintiff might, notwithstanding, give in evi- 
dence any letters of defendant containing admissions 
of the existence of the contract, and of its breach by 
him; and (2) that plaintiff might give in evidence a 
letter replying to one which was destroyed or not pro- 
duced. Stone v. Sanborn, 238. 


BROKER. 
1. A broker who purchases stock for another broker, 
whom he has reason to believe to be acting as agent, 
although for an unnamed principal, cannot hold the 
stock or its proceeds to secure the payment of a balance 
due him by such other broker. Fisher v. Brown et al., 
235. 
2. H told A to sell certain lots for $2,000. Held, that 
this was no more than a mere authority to A to find 
H a purchaser at the price named, and did not author- 


ize him to execute a contract of sale to D, the pur- 
chaser whom he found. Duffy v. Hobson, 617. 


COMMON CARRIERS. 


1. Carriers by vessels and railways are exempt from 
the duty of personal delivery; but the exemption does 
not extend to express companies, although availing 
themselves of carriage by rail, and such companies are 
bound to exercise due diligence in finding the con- 
signee, or his place of residence or business. Witbeck 
v. Holland, 23. 

2. In an action against an express company for failure 
to deliver a package, evidence as to whether the con- 
signee was well known is admissible, on the question of 
due diligence. Ib. 

3. Common carriers deliver property at their peril, 
and must take care that it is delivered to the right per- 
son, for, if the delivery be to the wrong person, either 
by an innocent mistake or through fraud of third per- 
sons, as upon a forged order, they will be responsible, 
and the wrongful delivery will be treated as a conver- 
sion. A qualified refusal, by a common carrier, to de- 
liver goods on demand of one entitled to them, does 
not constitute a conversion if the qualification is reason- 
able and in good faith; and where the person making 
demand omits to produce any evidence of title or to 
identify himself as the consignee, it is a question for 
the jury whether the qualification is reasonable, and 
the true reason for not delivering the goods. McEntee 
v. The New Jersey Steamboat Co., 28, and note, 30. 

4. Plaintiff purchased a ticket at a point on the New 
York Central railroad for New York, and received a 
check for his trunk accordingly. On the second day 
after his arrival in New York, plaintiff presented his 
check at the Hudson River railroad depot, and de- 
manded his trunk, which could not be found. Held, 
that the New York Central railroad was liable on its 
contract of carriage for the proper storage of the 
trunk, although its liability as insurer had been 
changed by the delay in calling for the trunk to that 
of bailee. Burnell v. The New York Central R. R. Co., 
61, and note, 66. 

5. Plaintiff consigned an express package marked 
“©. O. D.,” from New York to San Francisco. De- 
fendants, an express company, received it, conveyed 
it to San Francisco, and on the 17th of March tendered 
it to the consignee and demanded payment. The con- 
signee said he would receive the package and pay at 
some other time. The tender of the package and 
demand of payment were repeated by the company 
several times until the 16th of April, when the package 
was destroyed while in defendants’ warehouse without 
their fault. Held, that defendants’ liability was that 
of warehousemen only, and that plaintiff could not 
recover the value of the package. Weed v. Barney, 96. 

6. Defendants received goods as the last of a series 
of connecting railroads, the first of which had con- 
tracted with plaintiff to transport the goods “‘all rail,”’ 
and to deliver them, “unavoidable accidents of the 
railroad and fire in depot excepted.’’ Held, (1) that 
the terms of the contract permitted all necessary trans- 
portation by water, as by ferries, and that the con- 

necting companies were entitled to the benefit of the 
exception in case of loss; but (2) that as defendants’ 
line was out of the usual ‘“‘all rail’’ route to destina- 
tion, and required extended transportation by water, 
some twenty miles, they were not entitled to the ben- 
efit of the exceptions, but were liable as insurers in 





case of loss by one of the perils excepted. Maghee v. 
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The. Camden and Amboy R. R. Co., 124, and note, 
132. 

7. Defendant, a carrier of goods destined to a point 
beyond its line, had transported them to the end of its 
route, and given the usual notice to the succeeding 
carrier, a line of vessels. The goods were destroyed 
on the evening following their arrival, and while in 
defendant’s possession. Held, that, although the de- 
fendant was ready to deliver the goods to the succeed- 
ing carrier, yet it was liable as common carrier for a 
reasonable time, until, according to the usual course 
of business, a vessel of the succeeding carrier could 
arrive to take the goods. Mills v. The Michigan Cen- 
tral R. R. Co., 152. , 

8 A railway company may by contract assume to 
carry goods beyond its own line, and where such con- 
tract exists, the company will be liable as common 
carriers for the entire route. Hill Manufacturing Co. 
v. Boston and Lowell R. R. Co., 202. 

9. The liability of a common carrier, as such, does 
not terminate until notice has been given to the con- 
signee of the arrival of the goods, and a reasonable 
time has elapsed for their removal. Ib. 


——- -0>e——_— 
LEGAL INCIDENTS OF A RAILWAY JOURNEY. 


W. R. 737), a rule which, to those unacquainted with 
the origin of the law of common carriers, sounds as if 
the law had more regard for a man’s chattels than his 
person. The explanation is, that the rule as to the ab- 
solute liability of carriers, now, as is well known, much 
modified, originated in the days when, to deliver one’s 
goods to the mercy of a carrier, without some such 
security, was to expose them to spoliation at the hands 
either of the carrier’s servants themselves or their 
thieving accomplices. The distinction between the 
carriers of goods and passengers once clearly estab- 
lished, we may imagine judges laying down generally, 
to juries, that railway companies are bound to use 
reasonable care. But the definition was in no way 
destined to end there, and, by means of motions to set 
aside verdicts for want of evidence, distinct duties are 
gradually being imposed on every thing which has a 
part to play in the course of a railway journey. No 
motion day passes, in the courts of common law, with- 
out a fresh instance of the law applying itself to some 
detail of railway necessity. First of all the general 
rule was narrowed to the effect that companies are not 
liable for latent defects, such as a flaw in the tire of a 
wheel (Redhead v. Midland Company); and it was 
held that juries may assume negligence when cer- 
tain accidents are unexplained, such as a collision 





In spite of the rule ad questionem facti non r d 
ent judices it might reasonably be concluded from the 
cases of negligence which have within the last few 
years been argued in banco that the law of negligence 
is like the law of libel before Fox’s act, when, accord- 
ing to the distich in vogue at the time, the bench 
“‘were judges alike of the law and the fact.”” The im- 
pression is deepened by the fact that in the cases which 
come before the courts the jury have always already 
affirmed the fact of negligence, so that when they set 
aside the verdict they appear simply to disagree with 
the jury; and we do not find in the reports those cases 
in which alone the distinction between the respective 
functions of the law tribunal and the fact tribunal can 
be fairly exhibited — that is, where both judge and jury, 
in their several capacities, would agree that no negli- 
gence has been shown. Even where the court so far 
agree with the jury as not to disturb the verdict in 
favor of negligence, the ruling only affirms half as 
much as the verdict, being to the effect not that there 
was negligence, but that there was evidence of negli- 
gence. The distinction is, ic must be confessed, in 
many cases rather fine. It is not, as might seem at 
first sight, a mere question of degree, such as the court 
decides upon a motion to set aside a verdict as against 
the weight of evidence. The truth of the facts is not 
at all in question, it being assumed that the evidence 
for the plaintiff was in accordance with the fact, the 
inference which may legally be drawn from the facts 
being the sole field of contention. Perhaps the dis- 
tinction is best shown by stating the rule in the terms 
that it is for the jury to decide, whether the defendant 
did or did not act as he might reasonably have been 
expected to act under the circumstances, and for the 
court to rule whether there were facts imposing on the 
defendant any particular line of action at all. 

It is the peculiarity of all cases on a well-litigated 
subject to run toa point. The peculiarity is well in- 
stanced in the familiar example of negligence in a rail- 
way company. First of all the general rule was laid 
down that, for passengers, railway companies are not, 
as for goods, liable as insurers, but are bound to take 
reasonable care only (Redhead v. Midlund Company, 17 





(Ski v. Lond and Brighton Company, 5 Ex. 
787), or a train running off the line. Carpue v. Lon- 
don and Brighton Company, 5 Q. B. 751. Then come a 
crowd of rules as to minutiae. Companies must keep 
the flagstones over their coal cellars in a secure state 
(Holmes v. North Eastern Company, 17 W. R. 800), 
guards must not slam the door when a passenger is 
getting in (Fordham v. London and Brighton Company, 
17 W. R. 896), but may shut it when the passengers are 
seated (Richardson v. Metropolitan Company, 16 W. R. 
909), and hampers must not be left as stumbling-blocks 
in dark places along the ‘“‘way out.’’ Nicholson v. 
Lancashire and Yorkshire Company, 3 H. & C. 534. 
On the other hand, there are authorities that a rail- 
way company is not bound to keep the stand of a 
weighing machine flush with the platform (Cornman 
v. Eastern Counties Company, 4 H. & N. 781), nor to 
edge its staircases with lead, instead of brass nosing. 
Longmore v. Great Western Company, 19 C. B. N. S. 183. 
It may, indeed, be said that scarcely a door handle is 
turned, or a wheel hammered, in the course of a rail- 
way journey, but on the authority of a case in the 
exchequer chamber. Nevertheless, it would be im- 
possible to frame out of all these instances a general 
proposition which could hope exactly to meet even one 
state of facts which may hereafter arise. One distinc- 
tion, indeed, may be pointed out, which binds railway 
companies to a degree of diligence correlative to the 
character of the object upon which it is exercised. 
With regard to every thing concerned in actual travel- 
ing, they are bound to the strictest diligence in insur- 
ing safety. This rule is so well ascertained, and ad- 
mits of application with such comparative ease, that 
few questions on the point now arise. To recur, for 
illustration, to a case already mentioned, if the brass- 
nosing, used on the stairs instead of lead, had been 
employed in any detail of locomotion, and an accident 
ensued, the company would clearly have been liable. 
With respect to other details of railway management, 
the company, not having a constant possibility of ac- 
cident before them, are bound merely to the ordinary 
care of all owners of property inviting the visits of 
the public. 
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One branch of the subject, which may be said to par- 
take of both parts of the distinction, may now be con- 
sidered thoroughly worked out. We shall probably 
hear very little more in banco of platform accidents 
and the invitation to alight, subjects which have of 
late much exercised the courts, both of first instance 
and appeal. The theory of the invitation to alight 
supplies a good illustration of the ingenious shifts, to 
which plaintiffs injured in a railway journey have been 
put, to justify the verdict of sympathetic juries. It 
was suggested that when a porter calls out the name 
of a station he thereby invites the passengers booked 
to that station to get out of the train, and tells them 
that they may get out safely. The suggestion attributes 
a power of concise expression to the porter worthy of 
Lord Burleigh himself, and was negatived, one would 
have thought, by the common experience that the 
name of a station is usually called out sometime before 
the train stops. In Bridges v. North London Company, 
19 W. R. 824, the doctrine met its reductio ad absur- 
dum. There the plaintiff’s husband was killed in 
getting out of a train which had stopped at Highbury 
station from a carriage twenty feet within the tunnel. 
The evidence of negligence was that some one in the 
next carriage heard a porter call out “Highbury.” 
Blackburn, J., nonsuited the plaintiff, but in deference 
to a remonstrance from the jury reserved leave to 
move the court of queen’s bench, which, as well as 
the heq hamber on appeal, affirmed the non- 
suit. Similarly there was held to be no evidence 
of negligence in Siner v. Great Western Co., 17 
W. R. 417, where an excursion train overlapped the 
platform, and a passenger jumped out in broad day- 
light, straining her ankle. On the other hand, 
where there was a request to the passengers in 
terms to get out, the company were held liable for an 
accident occurring through there being no platform. 
Foy v. London and Brighton Company, 13 W. R. 
298, 18 C. B. N. 8. 225. Intermediately between these 
two cases come Petty v. Great Western Company, L. R., 
5 C. P. 461 (note), and W hittaker v. Manchester and 
Sheffield Company, L. R., 5 C. P. 464 (note). In the first 
case the plaintiff was hurt by mistaking in the dusk a 
white footway, opposite which his carriage had stopped 
and which led to a signal box, for the platform, and a 
new trial was ordered to enable the question whether 
he really mistook the path for the platform to be put 
to the jury. In the other case the likelihood of the 
plaintiff’s mistake seems less, as it was the parapet of a 
bridge that he mistook for the platform. In that case 
the verdict of negligence was upheld by the common 
pleas, which seems less inclined than the other courts 
to disturb a jury’s decision. In two very recent cases, 
also in the exchequer chamber, the verdict was allowed 
to stand, that is Preger v. Bristol and Exeter Company 
which was referred to at length in the other case 
(Cockle v. London and South Eastern Company, 20 W. 
R. 754). In both cases the platform, instead of continu- 
ing parallel to the lines, gradually receded from them, 
and the injured man stepped out in the dark. The 
only difference between them was that in the first case 
a porter opened the door of the carriage to the passen- 
ger. So lately as Monday last another platform case 
was argued in the court of exchequer (Leek v. Great 
Eastern Company—the facts of which were in gen- 
eral similar to those of Siner v. Great Western Com- 
pany), but as the accident was caused by a switch- 
handle standing close to the carriage, and there was 
some evidence that the train was in the habit of stop- 








ping where it did instead of at the platform,the major- 
ity of the court were of the opinion that there was 
evidence of negligence. 

To attempt to extract a principle of law from re- 
ported cases of sucha kind would be ill advised. The 
cases on this point are best summed up as we summed 
them once before, by saying: The passenger must 
look before he leaps, and if he cannot see, must not 
leap till he is told to leap. What is to be considered as 
an invitation to leap is but a question of fact, though it 
may (on question of nonsuit, for instance) be a ques- 
tion of law, whether there is evidence to go to a jury 
on that question of fact. To this may be added that, 
if any circumstance is to have particular prominence 
given to it, the stopping of the train is to be looked on 
as the invitation to alight rather than the calling out 
of the name of the station. A very simple state of facts 
illustrating this rule occurred a short time since in a 
case tried before the judge of the Brentford county 
court. The train stopped, and after a minute’s pause 
went on with a jerk, injuring the plaintiff as he was 
getting out. Under the direction of the judge the jury 
found a verdict for the plaintiff. 

It is clear that the courts have gone far in correcting 
the stringent view of the duty of railway companies 
which juries are naturally inclined to take. In Whit- 
taker v. Manchester and Sheffield Company, Willes, J., 
seemed to think they had gone too far. He says, ‘I 
must not be supposed to agree with the majority of the 
court in Bridges v. North London Company, remember- 
ing the necessity for keeping distinct the questions of 
fact and law, and I cannot now understand how it 
could be said as a matter of law that the calling out of 
the name of the station was not an invitation, since the 
inference to be drawn from it must depend upon all the 
circumstances of the case.’’ Still the courts are prob- 
ably right in refusing to recognize, as proper for the 
consideration of the jury, the two “ circumstances of 
the case’’ upon which the determination of the ques- 
tion of negligence so often depends, the circumstance 
that the plaintiff is deserving of pity,and the circum- 
stance that the defendant is a railway company. The 
true principle seems to be that it is the right of the 
jury to infer negligence from all the circumstances as a 
matter of fact, but where there are no circumstances 
pointing to legal negligence, it is the right of the court 
to assume that they misunderstood the definition laid 
down for them, and to say that the verdict is bad as a 
matter of law.— Solicitors’ Journal. 


———_ #>o — 


THE VALUE OF A NAME.—An affair of great import- 
ance, as far as the interests at stake are concerned, is 
about to be tried in one of the large commercial towns 
of the north of France. It appears that in the country 
which is to be the scene of this litigation there are so 
many persons of the same name that the custom pre- 
vails for the husband to add his wife’s patronymic to 
his own. Some time ago a M. Cornu married his 
cousin, Mdille. Cornu, and after the fashion of the 
country styled himself Cornu-Cornu. A Parisian clerk, 
having to address a quantity of goods to the merchant 
in question, directed them to M. Bis-Cornu (which 
may be either interpreted “‘twice Cornu,’ or “ out- 
landish’’), and the insulted gentleman refused the 
goods, which, being perishable, were lost. In the 
action which is about to be tried the jury will have to 
decide whether M. Cornu-Cornu was justified in refus- 
ing the merchandise forwarded to him, for a joke. 
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DSSetewe Re RneSchns 601s beaks ENKdpOCsepe +268 se00 
convey: ak and bond by (N. Y. Com 
damages in case of personal injury ( @. APR 
abi ity on —~—y ~— ver (N. ¥ 
ability upon notes (Ba ai Weide cnrchicesdagecese’s 
ability while keeping boarders (N. ¥. Sup. Ct.)..... 
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(See! Duswer : Divorce and Alimony ; Husband and Wife.) 
Master and servant: 

action for seduction (Bng.) pcchechaciteekeedicenssstedter 212 
acts of agent contrary to eaciens (N. ¥. Sup. Ct.), 389 
cab proprietor and driver (Eng.) 290 
danger incident to the employmaeat (Am. Rep.). 
enticing away servant (Ga. 
liabi ae, 4 master for 3 on ER acts of servant (N.Y. 
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National Bank, assessment of stock (N. Y. Com. App.). 355 
(See Bank Law.) 


Negligence: 
dangerous packages, liability of carrier (N.Y.Sup.Ct.) = 
in leaving railway cars (Eng.).........-..-+-0e+eeeeeeee 210 
notice to indorser (N.Y. Ct. App.) ........0.----seseeee 
presumption of a. A Us «5 uikal” adhn odes ocanp ia 190 


proximate cause (Eng.) ..............0--0e2 eee seee eee 290 
shipment of dangerous packages (N. Y. Sup. Ct.).... 406 
Com. Car. ; Promissory Note and R. R. Co.) 


Newspaper, injunction against (Ill.). 
New trial, when appeal will lie Scan order granting 
(N. Y. Ct. App.) 
Nuisance : 
abatement of pp. Rep.). .. 
gas works (N. T 'o- 
what pad SE -¥. 4 
who liable for (Barb. N 





Parent and child : 
action by parent for aqgugtion of child (N. z. Sup.Ct. ) ™* 
advancements (Barb. N. Y. 
assignment of child’ $ service (UL.). . ‘a 
contributory negneene 2 of parent (N. Y. Ct. App.).. 144 
enticing away child (N. Y ‘2 Ee RS 141 


arties 
trial of issues as to wae defendants (N.Y.Sup.Ct.) - 





who are proper (N. Y. Com. App.)........2 .-.--e+++5+ 
Partnership : 

contract when that of inteeteua (N. Y. Sup. Ct.).... 127 

covenant not to assign (Eng.)..............0---eeeceees 435 

dissolution by agreement 4 5° Com. App.).........- 305 

dissolution of by = (N. ¥. Ct. App.)........00- 374 
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executors of Secsunh partner liable as partners 


Gina 0s p04 kg addecdds ss vbecgudgects es cndgcccnssovcses 145 
aunt "by individual partner (N. Y. Com. App.).. . 856 
liability of surviving partner (Ala.) ... ........-..... 188 


loan to individual ens when lender not credi- 
tor of firm (N p-) 
note given by one partner rafter eee am. Rep.) 129 
representatives of deceased partner (Fla.)............ 385 
right of partner to obtain renewal of lease for his 
own benefit (Barb. N. Y.) 
ey Ot. ADI common, when (N. Y. Sup. Ct.) 126; (N. 
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Passenger ” 
injury received on steamboat (N. Y. 2. App.) 260 
injury to married women (N. Y. App.) ae: boswaas 373 
injury to, on be a —— train (Am. Rep.) 129; 
(Eng.) 210; (N. Y. Ct. App. RMS AS ahaseees * o0ctiaeie 
P. ont ferry-boat, injury to (N. ¥. Com. Pl.) ......... 433, 434 
atent: 
jurisdiction of State court, in an action involving 
validity aes oe  eonleaae i eeeere sob speddeca 157 
transfer (N. Y App.) sia Skah Wako de dte couse wonseegs was 
Penalty AAS T CaO. TF. T.). 20000. c000sce0-00s 436 
enal 
pee Gs. FT. Bap. OB.).. 202. ccccccse 0 
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Personal injuries, su successive e actions (N. Y¥. Ct. App.).... 372 
| Se action against GS Bree 341 
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Pleading — Continued. PAGE. | Railroad company — Continued. PAGE, 
demurrer (N. Y. Sup. Ct.)...........csseeeeees éidéndens 325 liability for injuries to passengers leaying cars (N. Y. 
effect of oteiesbenn w Y. Com. BD, 00.003 re t. App) ie (Eng. ti. wsabale 9 <> saudanss ¥ ED ~ 
equitable action (N. Y. Sup. Ct.)............22006 seeee BS liability tor willful act of servant (N. Y. Ct. App.).. 
sale and delivery (N. Y. Com. ei ae co neadanseieaae 434 measure of damages for lands taken (N. Y. Sup. Ct.) 1 
Puncien: t and revival (N.Y. Ct. ) pa mapiatpel aid to (N. pA o- MOULD « <é-n'be ce's-oee< ba 
abatement and reviv SNR ns nines keene notice to occupants of filing map and profile (Barb. 
appeal from district court (N. Y. Com. Pl.)........... 432 } oe Oe ni ihegus Ghennan aoe Bee ee 
bill of particulars (N. Y. Ct. App.)........ ai tals bala ee 140 penalty for charging over-fare (N. Y. Sup. Ct.)....... 110 
certiorari, calendar (N. Y. Sup. Ct.).... ...... newet anne B25 proceedings to bond towns (N. Y. Sup. Ct.)........ .. 192 
cost on appeal (N. Y. Ct. ap. Pee estalacecasesanaadieh 431 ( Common a oe Constitutional Law.) 
detault, judgment by (N. Y. Ct. App.).. ; Ratification of forgery A,* Sup. ESS eS 193 
defective counter-claim (N. Y Y. Ct. App Ratification of fraud (N. pp.) See . 187 
directions as to verdict ( b. N. al esta . 
in action on account (N. Y. Ct. App.) action quia thmet (N. Y. Gap. OB)... 0.000506 cocecedaaum 160 


in equity cases 9 Y. Ct. App.) 
interpleader ¢- = . Sup. Ct.)..... 
new trial (N. Com. App. ) B24; 
objection on appeal (N. Y. Coin. App.) 
refusal to find material fact (N. Y. Com. App 
set-oif pending appeal (N. Y. Sup. Ct. 
settlement, case in referee trial (N. ¥. Ct. ‘App.).. 
verdict against eae y bes om e(N. Y. Ct. App.).. . B25 
void judgment (N. p.) 1 
Principai and agent: 
agent must adhere to instructions (Am. Rep.)........ 421 
conversion by brokers (Eng.)...........0..0.0seeeeees 372 
declarations of agent ( b. N. Me 
fraudulent acts of agent iNev ts odceistent ac teaaeh 
oy, Rs principai (N. Y. “Goan. App.) 305; WW 
NG dh witee cas cbpistusiotone tinh *éseheons seeds 
proot of agent's aoe (Barb.N Y.)........ ; 
ratification (N. Y. Ct. App.) 187; (Barb. N. Y.)........ 
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rights of collecting agencies (N. 
unauthorized act of agent (Ne@V.)..........066 ceeceees 97 
who is principal (N. ¥. Ct. ADPp.)......-+..eeeeee sree es 125 


(See Master anu Servant.) 
Principal and ound (Am. Rep.) 33; (N. Y. rec App.) 
IG. «apo adda hone sd supra ce cubareesantentubtbend . 2 
Private coms Oy eS. 8 eae ecdadwacd ae seals 325 
Private property for public use. 
(See Constitutional Law.) 
Privileged communication (N. Y. Sup. Ct.)... ........65. 807 
Probate and divorce : 
limited administration (Eng.)......... 
matrimonial suit (Eng.) 146 
will partly filled up in ink, partly in pencil (Eng.).... 146 
(see Auministration ; Divorce and alimony; ' will.) 





Promina GH. TF. Games BPMs. < oc. cccccccccccccovccscevecess 
Promissory note : 
bona fide purchaser (N. Y. Sup. Ct.)..........-.-..206+ 306 
QR RNG CIID oii os 55kgcccnscocdsccscenseacs 188 
deposit for collection tn, ¥. GR. Amped. ...200- «--«- 141, 12 
effect of parol agreement (Aim. Rep.)...........-+++.+- lw 


for eee of real estate constitutes lien 


SL. ai.a5aseshs S0bcdar'ss dectbibthacaes tease Manna es 188 
fraudulent inane by partner (N. Y. Com. pO ee 356 
general (Am. Rep.)..........2+.2-ecseeeee cee seeeeees 30, 31 
genuineness of signature (N. Y. Com. App.).......... 
ag by one partner after dissolution o1 firm (Am. 

ss 6 cad sochs Ctnndsndibasceipsankesss neweveee ant 
illegal consideration Gs. ee + er eibetevineds 190 
indorsement after due (Fia.) .........ccecceeceeecceees é 
woot - "a be lable only in the secund in- 

EY IRD. «: 0 cpocweiesceseteubaad cstos Sieh shad eaat 
liability of ‘surety OES, cid dos casesnaicciaieuniaeae é 
negligence in making demand and giving notice (N. 


eo Che BID. 06 cdsicnsccccccccsets Seececcsadepsesscceses 
parol evidence as to consideration (N. Y. Ct. App.).. bi 
Payable at bank, presentation (N. ¥. Com. App.) 34l, 342 
payable “on demand,” when statute of iimitations 

runs (N, Y. Ct. App.) 04. ondSadweoniens ing weeesetecunee 
possessiun by maker not evidence of discharge =. 

SF SS ere errr a erry 
purchased pendente lite (N. Y. Com. App.)............. : BS 
= of act of maker 7 tndedeer (N. Y. Ct. 


Ct. iee. 
“value received’”’ (N. Y. Ct. App.).. Serres 
(See Bank Law; Bilis and Notes.) 


Railroad company 
application to change route (N. Y. Sup. Ct.)..... - 1% 
app neppmene of commissioners of appraisal (Barb. 


commemnant upon (N. Y. Sup. Ct.) a (N. ¥. Com. 2 


DD cccsccvcvecsercves senseses os sede bebsadéasancsene 
charter a contract (Wail. 8 Re esgeae Soscnseses Man 
collision at highway crossing (N. Y. Ct. App.). eer: 
city, using street of (N. Y. Ct. App.)........0sseceeeee 17 
contract with municipal corporation as to streets 

ts et A Danni on 6 this Caria ks ands cciededewbe athens 432 
general a respecting (Barb. N. Y¥.).. ...2..........0 115 
eneral ( at <i ccaneocne easede 


njuries = "imtaase CN. ¥. Ct. App.).. 
njury at crossing (N. Y. Sup. Ct.) wie 
—~y} of preferred stock Ge kita dik k' oe ccs Saneeaksieleuainl 33 
d taken for use of (N. Y. e-~ os c0es ch sovcndagne 274 
Habiity for act of employee om accdvivnce ae 











action to recover possession (N. Y. Ct. “App. )..... 186, 207 
cloud on title (N. Y. Ct. App 

construction of laws of Birt and 1773 as to feme 

covert’s right (N. Y. Ct. App.)....... 2.00 ssscccccecees 
contract of sale (Ill.) 244; ri Yc App.) Des utentaa 324 
conveyance to defraud creditors (N. ¥. Ct. App.).... 167 

covenant of warranty (Am. Rep.).............ceeeeees ‘ 
GOOR OB MIOTEGORS CAIB) ono s occcccsccvcsccccncccsanden “Te 
436 


division line (N. Y. Sup. Ct.)........ heccdecescceseunene 
effect of a grant (Barb. N. Y.).......... bo bee dc nee 
ejectment (N. Y. Ct. App.) 
failure of title (N. Y. Com. App. 
failure of vendor to give title (N. Y. Sup. Ct.)........ 
form of action against one holding over ha. Rep.).. 
interest allowed in trespass (N. Y. Com. PI.) 
line trees (N. Y. Com. 490). 
perpetual rents (N. Y. Sup. 
possession and eviction (N- ¥ “Com. App.) 
presumption of extinguishment of rent (Barb. N. Y.) 436 
promissory note given for purchase-money of land 
5 8 ae es ee 
recital in conveyance (N. Y. Ct. App.) 
requisites of deed (Barb. N. Y.).. 
sale of land trust (N. Y. Com. App.). i sie gull 
specific ag of contract (N. Y. Sup. 
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trespass upon  iigeninn prempicns (Barb. N. Y.) «. 191 
validity of conveyance (N. Y. Sup. Ct.).......... «+. 128 


See Ejectment; ‘Mortong. ) 
Rebellion: 





decree of courts during (Ala.)............... -. 188 
injunction bond ee ae civil ans (Ala.) . 188 
ee Ul 

Receipt, effect of (N. Y..Com. pp.) hie’ d Kpdicabienedeecquiee 
Receiver, } one, of wae” of estate by executrix 

( GBs 0 6g.cccda cesdvsveccoe avbneekdstceuse 
Reference ye Ct. BOD  iiscciivtietsincdecbisceain 144, 
MOGROVEE OF CUES CGA) oo 5.onc.o 0's occ: coccvtccccndscdenee 

(See Tranefer of Cause.) 

Rent (N. Y. Com. Ap Pp) boos ¥55.0.0casdeuwn shy tbe ede sca 
Residence (Am. Rep.)............ 2 






Restraint of salnees Bing. P 
Restraint of trade (Am. Kep.) 
Revenue stamps (Am. Rep.) 82; (Nev.) 
view: 
** intermediate order”’ ¢: z Y. re an oa. 








in town bond cases (N. Y. Ct. App.)....... 
(See As Practice) 
Riparian owner (Am. Rep.)........0.cssececescccsceeses othe 
~ 7 of officers (Fla.) . 6b dove docs cdessa swebedsnee 
» breach of warrant (Barb. N. Y.)...... 0oscncessuaseneen 
by sample (Am. Rep.) 32; (Eng.)...........seeeeeee ode 
construction of contract GD oo 00.0 000ckee cess 0cene 
fraud in, a question = fact (N. Y. Sup. Ct,). vsscesene 127 
of land (N. Y. Com. App.)s....-+esecereeesseeeeeeeeees 324 
periodical ayueues © i Waebpeccgtd deve eeude . 144 
Pratute ep OT OS rae oo 3 seus 212 
under trust-deed (IIl.)...........-.sseeeeeeeeees sees 2 
Sealed instrument (Ala.)...........ccecceee seeeeeeece soeee 188 
Seduction : 
form of action g. Vi. Bete. GBD nce osc tect descecbeuee 194 
ee arr oT e soos 2B 
Service of eumenene mA of ae (N. Y. Ct. App. j 4 
Set-off (N. Y. Sup. Ct.) 111; (TIL)... .....-2- cence eeeeee ‘ 275 
senent (Am. Rep.) 32; (N. ¥. Sup. Ct.)........ cocee, on ae 
liability as bail (N. Y. Com. App.).............+24- - 260 
liability for py se “3 sale ( : + ess App.)...... 288 
Slander (Am. Re ep.) ¥. Com. A Dabiccscwensseoaall -. 356 
Slave contract ( all. & Sade. 6b oi Suga miean Sedeadihen ees 3B 
See y ~ EES Wale) 

Sparks (Am. Rep A, bietedeentau Soadabits rs aed cccccgnccoseeeinne 
Special legislation (Nev.)..... bc evereccscesccccccccoocccoees OO 
Specific performance: 

contract to convey land (N. Y. Sup. Ct.) 111; (N. Y. 
OO, Rint isin ssra dud chebaad lekesaees secs 0000see 
when will not be decreed BROAD, is cacctsas oonee «ee» 165 
Stamps (Am. Rep.) 77; (N. ¥. Ct. App.) egy: ootedae 98 


Statute of Frauds: 









agreement to set-off WW. Y. Com. Ap . 272 
agreement to settle account (N. rx 2. APP. ) - 287 
contract notin —— CN. Y. Com. App.).. - 2 
general (Am. Rep.).......- 2... ---+- cece eneee - 8 
memorandum 8 castings peer pA 


parol contract for sale of lands (N. Y. Ct. App.)...... 
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Statute of Frauds—Continued . PAGE. PAGE 
arol t ks helt nnnenetasidhoobedson-gneesesenia 2% | T f State, ibility of (Nev.)............ 
when contract not within (N. ¥- Gi. "Apps. weve BBB Trespass: , sabsndine dessins eat ares 
verba reemen _ - eee 5 t t t 
verbal aivecunent to apply pai paaianeet OS RES 188 duty of owner of | ma = has . ——. brian moe haat - = 
Sale.) upon aquarian premises (Barb. N. Y.) ................ 191 
Statute of Limitations : (See Real Estate.) 
attorney's fees (Am. Hep.)...0.00- ceeeee-ese eencecs Trover (See Conversion.) 
io of payment of principal or interest (N. Y. Ct. Trusts: 
at prelate arising from erarrt tin relations (IIl.).. onck anita ee 
abe.) (Am. Rep.) parol respecting land (IIll.)........0...-.sseeeeeeeeeeees 275 
fo action against plank-road eomganen (N. Y. ot Turnpike company, eneuser Oi: o Ob. ADD.) ..0000 0 sees 207 
NER BOT. conssccnesescncs csccsccesecesses eovcceees 
in action on account (N. Y. Ct. APP.)... cs eeeeeeeesees in Usury (N. ¥. Ct. App.)..... ..esseeeeenseees jesrcidinnanmn OD 
part payment (Eng.)...........0...+seeer se set pece as eu es See Promissory Note.) 
Promissory note payable “on demand” (N. Y. Ct. ( 
Sea tiaieedbensehesies <0 cd vagieere hebeee : Venter and ventes: 
Btatuies, » conéruction of (N.Y. Ct. App.) 715 (N.Y. conditional sale (Am. Rep.)............. sescecesessees 129 
(See Construction of Statutes.) delivery impossible oo 20 sess sesececceccecccecccscccoseees 67 
Steamboat inspection act (N. ¥Y. Com App.) ‘re 260 delivery, what is Gere, i Mii ctccemhids, sesguceabaning 116 
negligence in case of collision x Y. Ct. App.) ). . 157 fraud, what is (Barb. ithe (ied bbiiacmanid, entbedthed 
meaning of* 7 mat 7B sound and in none order” 
assessment of bank (N. ¥. Com. App.)................ 355 (N. ¥. Sup. Ct.)-..-. 2... ee eee eeeeeneceegeces cence 388 
issue of preferred (Ga.)............. -. ce cee cececee 357 parol contioas (N. Y. Ct ia See ge oe 886, 387 
(See Bank Law; RaGroad Lemwany) refusing goods by vendee x ¥. Ss NB ose scccnunes 159 
Stockholder, liability Es RIAD oon ac ncensnseeeas 158 refusal to deliver (Barb. N. Y.)................ “*¥ 191 
Stoppage in transitu, conditional sale (Am. Rep... what is “acceptance ” or refusal of goods (N. 
‘See and Co nsignee ; j Sale: endor and Wide) mt... pamasicee Bacsabdigrossncernevsereqenarn-tee "159 
ta). .ccscececcscscereee GBB | VOluntary Conveyance (Eng.).......................... 
gummary proceedings ° -” ’ (See Consignor and oer) Sale ; Statute of 
inaction for penalty (N. Y. Sup. Ct.).......... se... 110 ; 
service of, out of State (N. Y. Ct. App.) "* 404 | Verbal agreement (Am. Rep.) ..............-..-20eeceeeees 82 
Sunday-contract (Ala.)... .......cs.ceccsee cevceeeseeeeees 165 (See Contract ; Statute of Frauds.) 
Supplementary socesdia Verdict on grounds improperly submitted iy. Y. Ct. 
effect of order (N v i a App. .. Ses Social 243 pS Seger ities’ Practise) shakesaigiansbiees cen 
exempt property ( TLD, congcnacecacaqana 272 ce. 
eealtes ttt, Gam, Aas... sees penrenerenerennaaes 533 | Void judgment, appeal (N. Y. Ct. App.).............000..- 140 
Support of poor (N. Y. 7 AS Saihasenciennitl b 
I MEL, a5 sateen ih aakeeghexeeanesacnn eesescens g Warehouseman: 
(See ater (Nt and a Surety i Promissory Note.) action for conversion agrine’ . %* A 9g App.), aa. 302 
Sustece’ water a. Sh ET A ET aOR right to detain goods (N. Y. Com. App.).......... > 242 
6 Mines; "Real Estate.) Water, drainage of (N. Y. Ct. App). a AIO PERT 78 
Water rights: 
Taxation : conveyance of (N. Y. Ct. App.) .........-....sesecceees 65 
assessors and assessment of (N. Y. oe ABBd.200002 259 diversion of water = public land (Nev.)... .......... 99 
) ew ag of statutes (N. Y. Sup. Ct.)............... easement of (N. Y.S oA Kdehinkeheannds umn ewenseds 
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illegal assessments (Am. Rep.).........--.22 2 ceeeees © femerion Rights ; Rtparian Owners.) 
levying local tax (Ill.)..............eeeeeee oe Qvensiaveks 276 whestias ie , * — eRe eke 292 
HOUCS Torce Of City (Til.).... 2.226.205 cececccceccsccses 276 | Will: 


power to create a debt against a municipal corpora- 
I heii at Mn Rant athe) HEKisktaRs behed wccannees 7 


publication of ordinances (N. Y. Sup. Ct.) .......... 288 
town tax in aid of railroads (N - ¥. Ds cea cna 209 
who are “ corporate authorities ” | aS 276 
See Assessment ; Constitutional Law; Railroad Company.) ) 
elegraph (Am. Rep.) 33; a eS ae 278 


Tenant in common: 
action for accounting and for partition (N. Y. Com. 


App. 
ereation of easement by one — ton Y. Ct. App.). os 


husband and wife as (N. Y. Ct. App.).................. 

when not partners (N. Y. Ct. Ap x SaeeAdees u dco oemetil 126 
Tenants, ad jening occupiers (EDG.).-...s.c0ceccceee ores 371 
es cn eink eacheashestcestente ceucesessecuns 32 

e-mark : 

“Gillott ”’ pen (N. Y. Com. App.)........cccecescee cee 324 
Transfer of cause : 

CS ee 

after submitting to State jurisdiction (Nev.).......... 98 

validity of State regulations (Am. T° bienineren. ke. \4 33 


(See Removal of cause 
Transportation of animals (N. Y. Ct. App.) 186; (Eng.).. 
(See Common Carrier. 


Traveler: 
injury at tay A vey I (N. 7S) ia nae se 110 
(See Common Carrier ; Highway ; Mun Corporation ; 
Passenger ; Railroud Company.) : 





oe of land situate in other State (N. Y. Ct. 
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construction of (N. Y. Ct. App.), 67; (N. Y. Sup. 
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devises to the United States (N. +3 J 289 
evidence as to nee s age (N. Y. ian. ae 126 
“heirs” (N. Y. Com. BBD dovasccscscnses cacccccccssess 306 
intention of testator (N. Ay I Gs dn pcccccncccenes 194 
mental umsoundness (Ala.) ..............-.ccceceescees 188 
tts wstxcnnchekeessbeen anecerhaees 
residuary legatee (Eng.).............. ..cceccecece- cece 146 
I ncntcdnccccesesee n606e0ns sacsesseseos é 
CD PIII COD 0.0.0.0 cccccccccccccesecccesccecese 188 
use of printed form (Eng) Lek mike qadbtnatibchtnists bdnedetiie 146 
| eee 210 
(See Probate ; Divorce ; Ad~vinistration.) 
Witness: 
— of court in examination of (N. Y. Ct. 
Leesan nic aihitelihackdiedsnd-< cuhcneaedeh sinew aban scab 141 
cumination of prisoner in his own behalf (N. Y. 
KD beh shias tab ones n64s a0d0vkccdedo scan cacqnvas 389 
impeachment of (N. Y. =. & htc se toleinec haan aia 405 
interest does not disquali y, (N. +2 Sup. Ct.).. ... 888 
reasons may be stated (Ala.)...... ........cccecceecues 189 
testimony as to deceased person......... ............ 13 
wife of one prisoner as witness for another (Eng.)... 290 


(See Evidence.) 
Written instruments, attesting witnesses (Rarb. N. Y.), 437 








